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DIRECTORY  OF  THE  JUDICIARY  DEPART- 
/  MENT  OF  THE  STATE  OF  ILLINOIS. 

.  CORRECTED  TO  NOTEMBER  9, 1905. 


The  judiciary  department  of  the  State  of  Illinois  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (8)  Circuit  Courta;  (4) 
CourtB  of  Cook  County;  (5;  City  Courts;  (6)  County  and  Probate  Counts. 

(1)  THE  SUPKEME  COUKT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  terra  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  tlie  three  grand  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

REPORTER. 

Isaac  N.  Phillips Bloomington. 

JUSTICES. 

First  DiHtrict—CA.mtOJA.  C.  Booos Fairfield. 

Second  Dw^HcZ—James  B.  Ricks Taylorville. 

Tliird  District— 3  Acou  W.  Wilkin Danville. 

Fourth  District— Gxrr  C.  Scott Aledo. 

Fifth  District—JoBin  P.  Hand Cambridge. 

Sixth  District— J AMSS  H.  Cartwrioht Oregon. 

Seventh  District— Bes J Jim^  D.  ^Iagruder Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Ciiief  Justice 
within  six  years  last  past.  Mr  .^Justice  Cartwright  is  the  present  Chief 
Justice. 

CLERK. 

Christopher  Mamer,  Springfield, 

librarian. 
Balph  H.  'Wilkin,  Springfield. 

(iii) 
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(2)  APPELLATE  COUETS. 

These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  tlu>ee  years.  One  Clerk  is  elected  in  each 
district    . 

REPORTERS. 

W.  Clyde  Jones  and  Keene  H.  Addington,  comprising  tfie  law  firm 
of  Jones  &  Addington,  100  Washington  street,  Chicago. 

FIRST  DISTRICT. 

Composed  of  the  coimty  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk — Alfred  R.  Porter,  Ashland  Block,  Chicago. 

Francis  Adaus,  Presiding  Justice,  Ashland  Block,  Chicago. 
Farlin  Q.  Ball,  .Justice,  Ashland  Block,  Chicago. 
Edward  O.  Brown,  Justice.  Ashland  Block,  Chicago. 


BRANCH  APPELLATE  COURT.* 


.\  THIST  WSTRICT.  :   . 

Frederick  A.  Smith,  ^^iding  Justice,  Ashliind  Block,  Chicago. 
Frank  Baker,  Justice.  Ashland  Block,  Chicago 
Henry  V.  Freeman,  Justice,  j^hland  Block,  Chicago. 

■   '..'**     — '• — '■    ■  ■. 

APPELLATE  Courts— (CoNTiNUKD.) 

' '. .,  > ,    « 
SECONP.  DISTRICT. 
Qomposed  of  the  counties  of  •  Boone,   Bureau,  Carroll,  DeKalb, 
DuPage,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
-Kankakee,  Kendall,  Knox,  Lake,  I^Salle.  Lee,  Livingston,  Mar- 
*  fihall,   McHenry;  Mercer,   Ogle,  Peoria,   Putnam,   Rock  Island. 
6tai^,  Steplienson,  .Warren,  Whiteside,  Will,  Winnebago  and 
Woodfprd. 
Court'sitftat  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

.and  October. 
X*lerk— Christopher  C.  Duffy,  Ottawa. 

Alonzo  |C.  Vickers,  Presiding  Justice,  Vienna. 
DoRRAj^QB  Dibell,  Justice,  Joliet. 
WiLUAM  M.  Farmer.  Justice.  Vandalia. 
THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams.  Brown,  Calhoun,  Cass,  Cham- 
paign,  Christian,  Clark,  Coles,  Cumberland,   DeWitt,   Doughis, 
Edgar,  Ford,  Fulton,  Greene.  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,   Mason,   McDonough.  McLean,  Menard,  Montgomery, 
Morgan.  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott,  Shelby, 
Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November.- 
Clerk— W.  C.  Hippard,  Springfield. 

Leslie  D.  PuTkRBAUOH,  Presiding  Justice,  Peoria. 
James  S.  Baume,  Justice,  Galena. 
Frank  D.  Ramsay,  Justice,  Morrison. 

*  This  court  is  a  branch  of  the  Appellate  Conrt  of  the  first  distr^iot.  and  is  held  by 
three  judges  of  the  Circuit  Court,  desi^irnated  and  assigned  by  the  Supreme  Conrt 
under  the  provisions  of  the  act  of  the  (Huerai  Assembly,  approved  Jooo  2,  liiJ, 
Hurd't  Statute,  U81.  5Ud,  Laws  of  1897,  Idj. 


Circuit  Courts. 


FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  EttinKhara.  Fayette,  Franklin,  Gallatin,  Hamilton, 
Hardin,  Jackson,  Jasper,  Jeffei*son,  Johnson,  Lawrence,  Madison, 
Marion,  Massac,   Monroe,  Perry,  Pope,  Pulaski,  Randolph,  Rich- 
land, Saline.  St.  Clair,  Union,   Wabash,   Washington,   Wayne, 
White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jeflferson  county,  on  the  fourth  Tues- 
days in  February  and  August. 
CLERK^Albert  C.  Millspaugh,  Mount  Vernon. 

CoLOSTiN  D.  Myers,  Presiding  Justice.  Bloomington, 
James  A.  Creighton,  Justice,  Springfield* 
Harut  Hiobbe,  Justice,  Pittsfield. 


(3)  CIRCUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows :  ♦ 

First  Circuit. — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline, 

JUDGES. 

Alonzo  K.  Vickers,  Vienna. 
Wauren  W.  Duncan,  Marion. 
WILLIAM'  N.  Butler,  Cairo. 

Second  Circuit— -The  counties  of  Hardin,  Gallatin,  White,  Hnmilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

judges. 
Enoch  E.  Newlin,  Robinson. 
Prince  A.  Pearcb,  Carmi. 
Jacob  R.  Creighton,  Fairfield. 
Tliird  Circuit— The  counties  of  Randolph,  Monroe,  St  Clair,  Madison, 
Bond^  Washington  and  Perry. 

judges. 
Benjamin  R.  Bl-rroughs.  Edwardsvilla      *• 
Robert  D.  W.  Holder,  Belleville. 
Charles  T.  Moore,  Nashville. 
Fourth  Circuit— The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

judges. 
William  M.  Farmer,  Vandalia. 
Truman  E.  Ames,  Shelby  ville. 
Samuel  L.  Dwight,  Centralia. 

Fifth  Circuit,— The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

James  W.  Craig,  Mattoon. 
E.  R.  E.  Kimbrough,  Danville. 
Morton  W.  Thompson,  Danville. 

Sixth  Circuit— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt 

judges. 
William  G.  Cochran,  Sullivan. 
Solon  Philbrick,  Champaign. 
Willl^m  C.  Johns,  Decatur. 

*La«8 1887, 188.  ~ 
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Seventh    Circuit— The  counties  of  Sangamon,  Macoupin,   Morgan, 
Scott,  Greene  and  Jersey, 

JUDGES. 

James  A.  Creiohton,  SpringiBeld. 
Robert  B.  Shirley,  Carlinville. 
Owen  P.  Thompson,  Jacksonville. 

Eighth    Circuit— The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

Harry  Hiobee,  Pittsfield. 
Thomas  N.  Mehan,  Mason  City. 
Albert  Akers,  Quincy. 

Ninth  Circuit— The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton, 

judges. 
George  W.  Thompson,  Galesburg. 
John  A.  Gray,  Canton. 
Robert  J.  Grier,  Monmouth, 

Tenth  Circuit.— The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
Tazewell, 

judges. 
Leslie  D.  Puterbaugh,  Peoria, 
Theodore  N.  Green,  Pekin. 
Nicholas  E.  Worthington,  Peoria, 

Eleventh  Circuit,— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

judges. 
Coix>stin  D.  Myers,  Bloomington. 
George  W^.  Patton,  Pontiac. 
Thomas  M.  Harris,  Lincoln, 

Twelfth  Circuit— The  counties  of  Will,  Elankakee  and  Iroquois. 

judges. 
'  Dorrance   Dibell,  Joliet. 
Albert  O.  Marshall,  Watseka, 
Frank  L.  Hooper,  Joliet. 

Tliiiieenth  Circuit.— The  counties  of  Bureau,  LaSalle  and  Grundy, 

JUDGES. 

Charles  Blanchard,  Ottawa. 
Samuel  C.  Stough,  Morris. 
Richard  M.  Skinner,  Princeton. 

Fourteenth  Circuit  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Hemry. 

JUDGES. 

WiLUAM  H.  Gest,  Rock  Island, 
Frank  D.  Ramsay.  Morrison. 
Emery  C.  Graves,  Geneseo. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JUDGES. 

Richard  8.  Farrand,  Dixon, 
James  S.  Baume,  Galena, 
Oscar  E.  Heard,  Freeport. 


Courts  of  Cook  County. 
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Sixteenth  Circuit.-^The  oounties  of  Kane,  Du  Page,  De  Kalb  and 
Kendall 

JTTDQJSa, 

Henry  B.  Willis,  Elp:in. 
Charles  A.  Bishop,  Sycamora 
Ljnus  C.  Ruth,  Hinsdale. 

Seventeenth  Circuit— ThQ  oounties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

JUDQBS. 


Arthur  H.  Frost,  Rockford. 
Charles  H.  Donnelly,  Woodstock, 
Robert  W.  Wright,  Belvidere. 


(4)  COURTS  OF  COOK  COUNTY, 


The  State  Constitution  recognizes  Cook  county  as  one  judicial  circuit, 
and  establishes  the  Circuit.  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi-criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex  officio,  of  the  Criminal  Court 


CmCUIT  COURT. 
Clerk— John  A.  Linn,  Fort  Dearborn  Building,  Chicago. 


Murray  F.  Tuley, 
Richard  S.  Tuthill, 
Richard  W.  Clifford, 
Frank  Baker, 
Francis  Adams, 
Thomas  G.  Windes, 
Merritt  W.  Pinckney, 


judges. 


John  Gibbons, 
Edward  O.  Brown, 
lockwood  honore, 
Georqe  Kerstbn, 
Julian  W.  Mack, 
Frederick  A.  Smith, 
Charles  M.  Walker. 


superior  court. 

CLERK-^Charlea  W.  Vail,  Fort  Dearborn  Building,  Chicago. 


JUDGES. 


Joseph  K  Gary, 
Ben  M.  Smith, 
Theodore  Brentano, 
George  A.  Dupuy, 
Albert  C.  Barnes, 
Arthur  H.  Chetlain, 


Henry  V.  Freeman, 
Farlin  Q.  Ball, 
Axel  Chytraus, 
Jesse  Holdom, 
MvRcus  Kavanaoh, 

WiLLARD  M.  McEWEN. 
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(5)  CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  wpre  continued 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  87,  R.  S.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  v.  E.,  J.  &  £.  Ry.  Co.,  141  IlL  497.) 

THE  aTY  COURT  OF  ALTON. 
Jambs  E.  Dunnbgan,  Judga         Francis  Brandeweidb,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
John  L.  Hbaly,  Judge.  Frank  W.  Grbbnaway,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
P.  W.  Gallagher,  Judge.  W,  8.  Gleason,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 

Homer  Abbott,  Judge.  Edward  H.  Kmais,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
W.  J.  N.  MOYERS,  Judge.  Thomas  J.  Healy,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
John  L.  Healy,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  MoWiluams,  Judge.  Hugh  Hall,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
Lapsley  C.  Henly,  Judge,  Thomas  M.  Lytlb,  Qerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  V.  Barnes,  Judge.  O.  L.  Sprecher,  Clerk. 
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(C)  COUNTY  AND  PROBATE  COURTS. 


In  the  counties  of  Cook,  Kane.  La  Salle,  Peoria,  Sangamon,  St.  Clair 
and  Will,  each  liaving  a  population  of  over  70,000,  probate  courts  are 
established,  distinct  from  the  county  courts.  In  the  other  coimties  tlie 
county  courts  have  jurisdiction  in  all  matters  of  probate.  (Laws 
1881,  72.) 

JUDGES.  COUNTIES.  COUNTY  SEATS. 

Charles  B.  Mci  roby Adams. . , Quincy. 

William  S.  Dewey Alexander Cairo. 

Joseph  Story Bond Greenville, 

Wm.  C.  De  Wolf,  Jr Boone Belvidere. 

S,  A.  Hl^bard Brown    Mt.  Sterling. 

Joe  a.  Davis Bureau Princeton. 

F.  I.  Biz AILLION Calhoun Hardin. 

Alva  F.  Wingert Carroll Mt  Carroll. 

Darius  N.  Walker Cass : .  Virginia. 

Calvin  C.  Staley Champaign Urbana. 

James  H.  Forrestrr Christian Taylorville. 

Everett  Connklly Clark Marshall. 

John  R  Bonney Clay Louisville. 

Jamer  Allen Clinton Carlyle. 

T.  N.  Coper Coles Charleston. 

Orrw  N.  Carter Coo^ Chicago. 

Charles  S.  Cutting,  Pro.  J. . .  Cook Chicago. 

AusBY  L.  Lowe Crawford Rdbinson. 

Stephen  B.  Rariden Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore, 

Fred  C.  Hill. DeWitt Clinton. 

William  W.  Reeves Douglas Tuscola. 

Mazzini  Slusser DuPage Wheaton. 

Walter  S.  Lamon Edgar Paris. 

Isaac  W.  Ibbotson Edwards Albion. 

David  L.Wrioht Effingham Effingham. 

Beverly  W.  Henry Fayette Vandalia, 

H.  H.  Kerr. Ford Paxton. 

James  P.  Mooneyham Franklin Benton. 

W.  SooTT  Edwards Fulton Lewistown. 

Marsh  Wiseheart Gallatin Shawneetown, 

David  F.  King Greene Carrollton. 

George  W.  Huston Grundy Morris. 

Chas.  B.  Thomas Hamilton McLeansbora 

John  W.  Williams Hancock Carthage. 

Marcet^lbs  L.  Tver Hardin Elizabeth  town, 

RuFCs  F.  Robinson  . .' Henderson Oquawka. 

Theron  H.  Chesley Henry Cambridge, 

Frank  Harry Iroquois Watseka. 

WiiXARD  F.  Elus JacKson Murphysboro. 

I.  D.  Shamhart. Jasper Newton. 

Conrad  Schul Jeflterson Mt,  Vernon. 

Charles  S.  White Jersey Jersey ville. 

WiLUAM  RiPPiN Jo  Daviess Galena. 

W.  Y.  Smith Johnson Vienna, 

M.  O.  Southworth Kane Geneva. 

John  H.  Williams.  Pro.  J. . . .  Kane Geneva. 

Arthur  W.  Deselm Kankakee Kankakee. 

WiLUAM  Hill Kendall Yorkville. 

J.  D.  Welsh , Knox Galesburg. 


County  and  Probate  Courts. 


JUDGB&  COUNTIES.  CX)UNTY  SEATS. 

DeWitt  L.  Jones Lake Waukegan. 

William  H.  Hinebaugh LaSalle Ottawa. 

Albert  T.  Lardin,  Pro.  J....  LaSalle Ottawa. 

Jasper  D.  M  adding Lawrence Lawrence  villa 

Robert  H.  Scx>tt Lee Dixon. 

Charles  F.  H.  Carithers.  . .  Livingston Pontiac 

DoinALD  McCormick Logan Lincoln. 

Orpheus  W.  Smith Macon D^atur. 

John  B.  Vaughn Macoupin Carlinville. 

John  E.  Hillskotter Madison EdwardflviUe. 

Chas.  H.  Holt Marion Salem, 

Daniel  H.  Gregg Marshall Lacon. 

James  A.  McComas Mason Havana. 

Lannes  p.  Oakes Massac Metropolis. 

William  J.  Franklin McDonough Macomb. 

Orson  A.  Gillmore McHenry Woodstock. 

RoLiJiND  A.  Russell McLean Bloomington. 
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South  Chicago  City  Railway  Company  t.  Frank  T.  Kin- 
nare^  administrator. 

Gen.  No.  11,558. 

1.  Statutb  op  Limitations  —when,  applies  to  cLdditional  count  The 
rale  is  well  settled  that  when  by  an  additional  count  a  new  cause  of 
action  is  introduced,  the  count  is  treated  as  a  new  suit,  begun  at  the 
time  when  it  was  filed,  and  if  such  count  was  filed  more  than  two  years 
after  the  date  of  the  injury  complained  of,  the  defendant  may  success- 
fully plead  the  Statute  of  Limitations  to  that  part  of  the  declaration. 

2.  Nbw  cause  op  action— w?/teFi  ctdditional  count  does  not  state. 
Where  the  additional  count  merely  alleges  another  way  in  which  the 
negligence  charged  caused  the  death  of  the  plaintifiTs  intestate,  a  new 
cause  of  action  is  not  set  up  and  the  Statute  of  Limitations  does  not 
apply. 

8.-  Conduct  op  counsel— tf?^t  considered  in  determining  whether, 
constitutes  reversible  error.  In  considering  whether  conduct  of  coun- 
sel upon  the  trial  of  a  cause  resulted  prejudicially,  the  appellate  court 
will  not  only  make  allowance  for  the  heat  of 'trial  but,  likewise  in  con- 
nection therewith,  take  into  consideration  the  fact  that  the  trial  judge 
did  not  deem  such  conduct  so  prejudicial  as  to  demand  intervention  by 
the  granting  of  a  new  trial. 

4.  Judgment— ^tr,  regarded  upon  appeal.  Upon  appeal  nothing 
is  presumed  against  the  judgment,  and  intendments  of  fact,  as  well  as 
presumptions  of  law,  enter  into  the  determination  of  ito  propriety. 

5.  Motorman— du<^  o/,  to  avoid  collision.  As  soon  as  a  motorman 
sees,  or  should  see,  that  a  dangerous  situation  has  arisen,  and  that  a 
collision  is  imminent,  it  is  his  duty,  if  he  can.  to  get  his  train  under 
control  and  to  give  suitable  warning  so  as  to  avoid  injury. 
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Action  on  the  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  John  L.  Healy, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1903. 
Affirmed.    Opinion  filed  October  31,  1904. 

James  W.  Duncan  and  C.  Lb  Roy  Brown,  for  appellant; 
C.  C.  Gilbert,  of  counsel. 

WiNo  &  Wing  and  James  C.  McShane,  for  appellee. 

Mr.  Justice  Ball  delivered  the  opinion  of  the  court. 

This  appeal  is  prosecuted  from  a  judgment  rendered  in 
the  trial  court  against  appellant  for  negligently  causing  the 
death  of  Paul  Christensen.  The  accident  happened  about 
two  o'clock  in  the  afternoon  of  Sunday,  May  24,  1896,  on 
Stony  Island  avenue,  which  runs  north  and  south,  near 
Sixty-ninth  street,  in  the  city  of  Chicago.  Appellant  was 
then  operating  a  double  track  street  railway  on  that 
avenue.  The  north-bound  cars  ran  on  the  east  track.  The 
two  feet  in  width  east  of  and  adjoining  the  east  rail  of  that 
track  was  separated  from  the  street  pavement  by  plank  set 
edgeways.  The  space  between  the  rail  and  the  plank  was 
partly  filled  with  "slag,"  the  surface  of  which  was  several 
inches  below  the  level  of  the  street  pavement  of  the  track. 
Next  east  of  this  plank  the  street  for  the  width  of  either 
fifteen  or  sixteen  feet  (the  evidence  upon  this  point  being 
contradictor}^  to  the  curb  was  paved  with  cedar  blocks. 
The  avenue  and  tracks  were  straight  for  a  long  distance 
north  and  south  of  the  scene  of  the  accident  The  deceased 
was  a  business  man  aged  thirty -six  years  at  the  time  of  his 
death.  He  had  lived  on  the  avenue  south  of  Seventieth 
street  for  several  years,  and  was  well  acquainted  with  the 
surroundings  of  the  place  where  he  was  fatally  hurt.  On 
the  day  named  he  and  one  Peter  Brask  left  the  home  of  the 
deceased,  each  mounted  upon  a  bicycle,  and  rode  north 
upon  the  east  side  of  the  car  tracks.  The  two  men  were 
going  at  a  moderate  pace,  practicallj'-  abreast,  Brask  being 
a  few  feet  in  advance.  Deceased  rode  along  the  western 
half  of  this  roadway  and  Brask  along  the  eastern  half. 
The  block  between  Sixty-ninth  and  Seventieth  streets,  west 
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of  the  avenue,  but  not  east,  is  split  by  Sixty-ninth  place. 
Just  after  the  bicycles  had  passed  Sixty-ninth  place  they 
were  met  by  a  one-horse  buggy,  the  horse  trotting  slowly, 
coming  south  in  the  middle  of  the  roadway.  This  vehicle 
was  on  the  wrong  side  of  the  highway.  It  should  have 
been  west  of  the  car  tracks.  As  the  two  men  and  the 
buggy  approached,  Brask  turned  to  the  east  and  the  de- 
ceased turned  to  the  west  to  pass  it  When  Brask,  the 
buggy,  and  deceased  were  practically  opposite,  a  train  of 
appellant,  consisting  of  an  open  grip  and  an  open  trailer, 
came  from  the  south  at  ^'  full  speed,"  (admittedly  ten  to 
thirteen  miles  per  hour),  without  other  warning  than  the 
ringing  of  the  gong  as  the  train  crossed  Seventieth  street, 
and  attempted  to  pass  them  at  a  time  when  the  deceased 
was  so  near  the  tracks  that  the  "wabbling"  of  his  wheel 
brought  him  into  contact  with  the  cars.  The  fall  resulting 
therefrom  caused  his  death. 

This  accident  happened  May  24,  1896.  The  declaration, 
consisting  of  one  count,  was  filed  January  7,  181^7.  It  al- 
leges that  while  "  the  said  Paul  Christensen  was  in  the 
exercise  of  due  and  ordinary  care  for  his  own  safety,  the 
defendant  through  certain  of  its  servants  then  and  there 
in  charge  and  control  of  one  of  its  said  electric  street  cars 
being  operated  by  it  upon  said  street  railway,  as  aforesaid, 
then  and  there  so  negligently,  carelessly  and  improperly 
ran,  managed  and  operated  said  street  car  that  said  street 
car  thereby  then  and  there  ran  against  and  struck  the  said 
Paul  Christensen  and  knocked  him  off  his  bicycle  upon  the 
ground,"  etc. 

An  additional  count  was  filed  January  30,  1902,  which 
sets  up  that  while  "  the  said  Paul  Christensen  was  exercising 
ordinary  care  and  caution  for  his  own  safety,  the  defend- 
ant, through  certain  of  its  servants,  then  and  there  in  charge 
and  control  of  one  of  its  north-bound  street  cars,  which 
it  was  then  and  there  operating  upon  and  along  said  street 
railway  as  aforesaid,  then  and  there  so  negligently,  care- 
lessly and  improperly  ran,  managed  and  operated  said  street 
car,  that,  as  a  direct  result  and  in  consequence  thereof,  said 
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Paul  Christensen  was  brought  in  collision,  and  contact  with 
sstid  street  car,  and  was  thereby  then  and  there  knocked  oflf 
his  said  bicycle  onto  the  ground  there,"  etc.  Appellant 
filed  a  plea  of  the  Statute  of  Limitations  to  this  count.  To 
that  plea  a  demurrer  was  interposed,  which  was  sustained. 
Appellant  urges  that  sustaining  the  demurrer  was  reversi- 
ble error. 

In  cases  like  the  one  at  bar  the  rule  is  well  settled  that 
when,  by  an  additional  count,  a  new  cause  of  action  is  in- 
troduced, the  cause  is  treated  as  a  new  suit  begun  at  the 
time  when  the  additional  count  was  filed;  and  if  such  count 
is  filed  more  than  two  years  aft^r  the  date  of  the  injury 
complained  of,  the  defendant  may  plead  the  Statute  of 
Limitations  to  that  part  of  the  declaration.  Phelps  v.  111. 
Cent.  Ey.  Co.,  94  III.  557;  0.,  B.  &  Q.  Ky.  Co.' v.  Jones, 
149  111.  361;  Fish  v.  Farwell,  160  111.  236;  Eylenfeldt  v.  lU. 
Steel  Co.,  165  111.  185. 

The  Supreme  Court  in  111.  Cent.  Ry.  Co.  v.  Campbell,  170 
111.  163,  defines  the  cause  of  action  in  a  personal  injury  case 
*'  as  the  act  or  thing  done,  or  omitted  to  be  done,  by  the 
one  by  which  an  injury  results  to  another."  In  Swift  & 
Co.  V.  Madden,  165  111.  41,  it  is  defined  to  be  "  The  thing 
done  or  omitted  to  be  done  by  one  which  confers  upon  an- 
other the  right  to  sue — in  other  words,  the  act  or  wrong  of 
the  defendant  towards  the  plaintiff  which  causes  a  griev- 
ance for  which  the  law  gives  a  remedy." 

The  negligence  charged  in  each  of  the  counts  in  question 
is  the  same,  namely,  that  the  defendant  carelessly  and  neg- 
ligently operated  the  street  car.  The  injury  in  each  count 
is  also  the  same.  In  the  first  count  it  is  alleged  that  the 
car,  by  reason  of  such  negligence,  ran  against  and  struck 
the  deceased;  in  the  second  count  it  is  stated  that  by  reason 
of  such  negligence  the  deceased  was  brought  into  collision 
and  contact  with  such  car.  Here  is  no  change  in  the  cause 
of  action.  Nothing  is  done  except  to  allege  another  way 
in  which  the  negligence  already  charged  caused  the  death 
of  Christensen.  The  demurrer  to  the  plea  of  the  Statute 
of  Limitations  was  properly  sustained.     C.  &  A.  Ey.  Co.  v. 
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Henneberry,  42  111.  App.  128;  111.  Cent.  Ry.  Co.  v.  Souders, 
178  111.  588. 

There  is  no  reversible  error  in  the  conduct  of  counsel  for 
appellee  during  the  examination  of  the  witnesses,  or  in  hid 
argument  to  the  jury.  We  must  not  be  understood  to  com- 
mend all  that  was  said  by  counsel;  but  in  the  heat  of  a 
sharply  contested  trial  counsel  are  apt  to  say  things  that 
were  better  unsaid.  The  court  who  tried  the  cause  knew 
better  than  we  can  know  whether  what  was  thus  said  was 
prejudicial  to  the  rights  of  appellant.  This  question,  with 
others,  was  presented  to  him  on  the  hearing  of  the  motion 
for  a  new  trial.  If  the  court  was  convinced  that  prejudi- 
cial error  had  intervened  in  the  trial,  it  was  his  duty  to 
grant  that  motion.  The  fact  that  he  entered  judgment 
herein  shows  the  learned  trial  judge  did  not  consider  the 
conduct  of  counsel  constituted  reversible  error;  and  after  an 
examination  of  the  record  we  are  of  the  same  mind.  N. 
Chi.  St.  Ry.  Co.  v.  Cotton,  140  111.  502;  Siebert  v.  People, 
143  111.  591. 

The  questions  of  reasonable  care  upon  the  part  of  the  de- 
ceased and  of  negligence  upon  the  part  of  appellant,  are 
primarily  for  determination  by  the  jury  under  proper  in- 
structions. 2  Thomp.  on  Neg.,  1450.  It  is  elementary 
that  we  have  no  right  to  interfere  with  the  finding  of  the 
jury  upon  these  questions  unless  such  finding  is  clearly  and 
manifestly  against  the  weight  of  the  evidence. 

The  roadway  east  of  the  tracks  and  east  of  the  two  feet 
in  width  of  "  slag  "  was  either  fifteen  or  sixteen  feet  wide. 
Upon  this  question,  the  evidence  being  conflicting  and  ap- 
parently balanced,  we  must  assume  the  narrower  width  as 
the  correct  measurement,  for  nothing  is  presumed  against 
a  judgment,  but  the  inference  is  that  it  is  right  until  the 
contrary  appears.  Graham  v.  Dixon,  3  Scam.  115.  The 
evidence  clearly  preponderates  that  the  buggy  was  driven 
straight  south  along  the  middle  of  this  roadway.  The 
width  of  the  buggy  from  the  outside  of  one  hub  to  the  out- 
side of  the  opposite  hub  was  five  feet  eight  and  one-half 
inches.    There  remained  four  feet  seven  and  one-quarter 
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inches  upon  each  side  of  the  vehicle.  The  space  occupied 
bj'  the  deceased,  "  a  broad  stocky  man,"  with  his  wheel  was 
at  least  two  and  one-half  feet.  The  footboard  of  the  car 
overlapped  the  rail  fifteen  inches.  That  left  nine  inches  of 
the  "  slag  "  space  clear,  and,  therefore,  if  the  deceased  rode 
one  foot  from  the  buggy,  there  remained  between  him  and 
a  passing  car  but  one  and  three-quarters  feet.  It  is  not 
strange  that  deceased  turned  towards  the  track  in  passing 
the  buggy.  He  was  on  that  side  of  the  roadway.  A  turn 
of  a  foot  or  two  to  the  west  gave  him  room  to  pass,  while 
if  he  had  followed  Brask  the  turn  would  have  covered  five 
to  eight  feet,  thus  crossing  the  line  of  the  approaching 
buggy.  Counsel  for  appellant  do  not  contend  that  in  so 
doing  the  deceased  ran  into  the  line  of  the  passing  car. 
On  the  contrary  they  say  :  "  From  all  the  testimony  it  is 
obvious  there  was  ample  space  between  the  buggy  and  the 
car  for  deceased  to  pass  in  safety  if  he  had  been  a  careful 
and  capable  rider."  The  motorman  testifies  that  when  he 
rang  his  bell  at  Seventieth  street  the  deceased  turned  and 
looked  south,  and  then  rode  north  without  looking  back. 
The  train  was  then  450  to  500  feet  behind  him.  The  same 
witness  says  that  he  did  not  again  ring  his  gong  until  after 
the  accident.  The  train  was  running  at  full  speed,  twelve  to 
thirteen  miles  per  hour.  When  deceased  turned  out  to  pass 
the  buggy  it  was  fifteen  or  twenty  feet  in  front  of  him, 
and  the  train  was  about  150  feet  behind  him.  There  is  no 
direct  evidence  that  deceased  then  knew  the  speed  at  which 
the  train  was  traveling  nor  how  near  it  was  to  him.  He 
had  a  right  to  presume  that  appellant  would  not  be  negli- 
gent by  attempting  to  go  by  at  a  high  and  dangerous  rate 
of  speed  without  warning  him  of  the  approach  of  the  train. 
The  law  does  not  impose  upon  one  the  duty  of  anticipating 
that  another  will  be  negligent.  0.  B.  &  Q.  Ry.  Co.  v. 
Gunderson,  174  III.  498;  C.  C.  Ry.  Co.  v.  Fennimore,  199 
III.  17.  The  evidence  tends  to  prove,  to  such  an  extent  as 
justified  its  submission  to  the  jury,  that  just  before  and  at 
the  time  of  the  accident  deceased  was  in  the  exercise  of 
ordinary  care  for  his  personal  safety. 
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There  is  also  evidence  tendino:  to  prove  that  the  servants 
of  appellant  were  negligent  in  the  o)X5rating  and  manage- 
ment of  this  train.  The  day  was  clear  and  the  track  was 
straight  There  was  no  wagon  or  other  obstacle  on  the  high- 
way that  prevented  the  motorman  from  seeing  the  deceased, 
Brask  and  the  buggy.  The  train  was  running  at  least  twelve 
miles  per  hour,  or  seventeen  and  six^tenths  feet  per  second. 
The  gong  was  not  sounded  nor  other  warning  given  after 
leaving  Seventieth  street.  The  motorman  knew  when  he 
was  150  feet  away,  or  ought  to  have  known,  the  situation 
in  which  the  train,  the  buggy,  Brask  and  the  deceased  would 
be  placed,  if  he  continued  his  speed  and  gave  no  warning 
of  his  coming.  Others  saw  it.  James  L.  Case,  a  passen- 
ger on  the  train,  says :  **  I  was  leaning  over,  looking  out. 
The  forward  end  of  that  train  was  within  about  150  feet 
of  this  buggy  when  I  first  leaned  out.  It  was  on  account 
of  the  situation  there  in  the  street  150  feet  ahead  of  the 
forward  end  of  our  car,  made  up  of  the  rehitive  situations 
of  one  buggy  and  two  bicycles,  that  caused  me  to  lean  out 
there."  Mary  Scanlan,  who  stood  u{x>n  the  sidewalk  oppo- 
site the  place  of  the  accident,  testifies:  ''The  reason  I 
turned  around  was  I  thought  there  was  quite  a  confusion 
with  the  bicycles  and  the  buggy  on  the  right  side  of  the 
street.  I  expected  something  to  happen,  but  not  before 
I  saw  the  car."  Philip  Buckley,  called  by  appellant,  a 
passenger  upon  this  train  says  :  "  It'occurred  to  me  when 
we  were  100  feet  away,  that  he  (deceased)  was  in  a  danger- 
ous position."  Mamie  Graham,  who  was  standing  on  the 
sidewalk  with  Mary  Scanlan,  swears :  "  I  think  the  car 
was  about  half  a  block  from  the  man  when  he  turned 
towards  the  track,  and  I  kept  watching  them  from  that 
time  on."  As  soon  as  the  motorman  saw  or  should  have 
seen  the  situation  it  was  his  duty  to  get  his  train  under 
control  if  he  could,  and  to  give  suitable  warning,  so  as  to 
avoid  injuring  the  deceased,  if  that  were  possible.  W.  (J. 
St.  Ry.  Co.  V.  Liderraan,  87  111-  App.  fl-iO;  C.  C.  Ey.  Co. 
V.  Tuohy,  95  111.  App.  316.  That  he  could  have  controlled 
the  movement  of  his  train  within  that  distance  is  shown 
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by  the  fact  that  be  did  stop  it  within  125  feet  of  the  point 
where  the  accident  happened.  The  evidence  justified  the 
submission  to  the  jury  of  the  question  whether  or  not  ap- 
pellant's servant  was  guilty  of  negligence  in  the  premises. 

y{e  find  no  reversible  error  in  the  giving  or  in  the  refus- 
ing of  instructions. 

The  decision  of  this  court  in  the  former  appeal  is  not  res 
Judicata  upon  the  questions  of  fact  that  were  then  or  are 
here  raised. 

There  being  no  substantial  error  in  this  record,  we  affirm 
the  judgment  of  the  Circuit  Court 

AJlrmed. 
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Alrln  C.  Bowen  t.  Chicago  &  Northwestern  Railroad 

Company, 

Gen.  No.  4,362. 

* 

1.  Motion  to  DiRscr^what  cannot  he  considered  upon.  The  trial 
judp^  under  the  rule  prevailing  in  this  state  is  not  authorized  to  weigh 
conflicting  testimony  in  deciding  a  motion  to  direct  a  verdict. 

2.  Motion  to  direct — when,  may  he  granted.  It  is  proper  for  the 
court  to  direct  a  verdict  for  defendant,  if  the  proof  ^oes  not  fairly  tend 
to  make  a  case  for  plaintiff. 

8.  Assumed  BiSK—when  doctrine  of^  does  not  apply.  The  rule  that 
a  direction  by  the  master  to  continue  the  use  of  a  defective  instrument 
coupled  with  a  promise  to  replace  it  with  one  not  defective  relieves  the 
servant  from  the  doctrine  of  assumed  risk  if  injured  during  such  con- 
tinued use  and  because  of  the  defect,  does  not  apply  to  the  use  of  simple 
implements  with  which  the  servant  is  entirely  familiar. 

Action  on  the  case  for  personal  injuries.  Error  to  the  Circuit  Court 
of  DeKalb  County;  the  Hon.  Cbarlbs  A.  Bishop,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1903.  Affirmed.  Opinion  filed 
November  13,  1904. 

Jokes  &  Bogebs,  for  plaintiff  in  error. 

D.  J.  Carnes,  for  defendant  in  error. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  Alvin  0.  Bowen  against 
the  Chicago  and  Northwestern  Railway  Company.  The 
amended  declaration  averred  plaintiff  was  foreman  of  de- 

(») 


10  Appellate  Courts  of  Illinois. 

Vol.  117.]  Bowen  v.  C.  &  N.  W.  R.  R.  Co. 

fendant's  car  department  at  DeKalb,  with  the  duty  to  in- 
spect and  repair  the  cars,  and  that  it  was  defendant's  duty 
to  furnish  for  his  use  suitable  tools  with  which  to  inspect 
and  repair  cars;  that  while  plaintiflf  was  inspecting  and 
repairing  a  certain  car,  the  lever  of  a  Joyce  jack  struck 
plaintiff  on  the  side  of  the  head  and  neck,  causing  partial 
deafness,  great  pain  and  a  permanent  injury;  that  the 
ratchet  and  notches  of  said  jack  had  become  so  worn  that 
it  would  not  properly  hold  and  the  bolt  going  through  the 
ratchet  was  broken,  and  by  reason  thereof  the  use  of  said 
jack  in  lifting  a  car  became  dangerous;  that  it  was  plaint- 
iff's duty  to  notify  defendant' of  the  imperfect  and  defective 
condition  of  said  jack,  and  he  did  so  notify  defendant  and 
requested  a  suitable  tool  with  which  to  do  the  work  for 
which  said  jack  was  used;  that  thereafter,  and  shortly  be- 
fore said  injury,  defendant  promised  to  furnish  plaintiff  a 
suitable  tool  with  whfch  plaintiff  could  safely  perform  his 
duties,  and  requested  plaintiff  to  renlain  in  its  employment 
until  such  time;  that  plaintiff  relied  upon  such  promise  and 
did  remain  in  defendant's  employment  a  reasonable  time; 
thatdefendant  had  full  knowledge  of  the  defective  condi- 
tion of  said  jack  and  knew  it  was  liable  to  injure  any  of  its 
employees,  and  especially  plaintiff,  while  in  the  ordinary 
and  careful  use  of  the  same;  that  plaintiff's  injury  was 
caused  by  the  defective  condition  of  said  jack  while  plaint- 
iff was  using  all  due  care,  skill  and  caution  in  the  use  of  the 
same;  that  defendant  did  not  supply  plaintiff  with  a  suitable 
appliance  for  said  work,  and  through  defendant's  negli- 
gence in  failing  to  supply  plaintiff  with  a  suitable  appliance 
to  perform  defendant's  work  plaintiff  was  injured  without 
his  fault.  Defendant  pleaded  not  guilty.  At  the  first  trial 
the  jury  disagreed.  At  the  close  of  all  the  proofs  at  the 
second  trial,  the  court,  on  motion  of  defendant,  directed  a 
verdict  for  defendant,  and  such  a  verdict  was  rendered.  A 
motion  by  plaintiff  for  a  new  trial  was  denied.  Defendant 
had  judgment  for  costs.  Plaintiff  has  sued  out  this  writ  of 
error  to  review  said  judgment. 

In  certain  particulars  the  evidence  was  very  conflicting. 
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Plaintiflf  testified  he  was  told  in  the  latter  part  of  1899  or 
fore  part  of  1900,  that  this  jack  had  slipped;  that  he  then 
wrote  the  general  store-keeper  about  it,  asking  another 
jack;  that  it  slipped  again  in  September  and  he  then  sent 
a  requisition  upon  the  store-keeper  for  a  jack,  which  was 
returned  with  a  letter  saying  defendant  did  not  have  the 
size  be  called  for;  that  he  sent  the  requisition  and  the  letter 
from  the  store-keeper,  with  a  letter  from  himself,  to  the 
superintendent  of  the  car  department  about  October  1, 1900; 
that  ho  thereafter  spoke  to  the  traveling  car  inspector 
about  the  jack  being  worn,  and  about  the  requisition  and 
the  letter  to  the  superintendent,  and  the  traveling  inspector 
told  plaintiff  to  go  on  and  use  the  jacks  and  do  the  best 
•he  could  and  he  would  take  the  matter  up  with  the  super- 
intendent of  the  car  department  as  soon  as  he  got  in,  and 
have  some  sent  out  or  see  if  he  could  not  hurry  some  out; 
that  the  second  day  after  plaintiff  was  hurt  he  made  out  a 
report  of  his  injury  and  sent  it  to  the  general  claim  agent; 
that  he  afterwards  talked  with  the  superintendent  of  the 
car  department  about  said  injury;  and  that  until  he  re- 
ceived the  blow  upon  his  head  of  which  he  here  complains 
he  had  had  no  trouble  with  his  ears.  In  each  of  these  re- 
spects plaintiff  was  sharply  contradicted  by  the  proof  in- 
troduced by  defendant.  We  do  not  deem  it  necessary  to 
refer  to  this  testimony  further  than  to  say  that  if  the  jury 
had  returned  a  verdict,  specially  finding  that  plaintiff  re- 
ported this  jack  and  ordered  another  from  the  general 
store-keeper,  wrote  the  superintendent  that  these  jacks 
were  worn,  and  so  informed  the  traveling  car  inspector 
and  received  from  him  directions  to  continue  to  use  them, 
coupled  with  a  positive  or  conditional  promise  to  send  out 
another  jack,  that  he  was  seriously  injured  by  the  blow  of 
which  he  here  complains,  and  that  he  reported  the  injury  to 
the  claim  department,  it  is  not  easy  to  see  how  the  court 
could  have  sustained  such  findings. 

But  the  rule  prevailing  in  this  state  does  not  permit  the 
trial  judge  to  weigh  conflicting  testimony  in  deciding  a 
motion  to  direct  a  verdict.     I.  C.  R,  R.  Co.   v.  Heisner, 
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192  111.  571;  Ackerstadt  V.  Chicago  City  Ry.  Co.,  194  IlL 
616;  Missouri  Malleable  Iron  Co.  v.  Dillon,  206  111.  145. 
The  fact  that  plaintiff  was  so  seriously  contradicted  did  not 
warrant  the  trial  court  in  directing  a  verdict,  but  it  was 
required  to  submit  this  conflicting  proof  to  the  jury,  if  in 
all  other  respects  there  was  proof  tending  to  make  a  case 
for  plaintiflF.  But  the  conflict  above  referred  to  did  not 
touch  upon  two  material  questions,  viz.:  Jirst^  whether  the 
jack  in  question  was  so  worn  or  otherwise  defective  that  it 
was  dangerous  to  use  it,  as  alleged  in  the  declaration;  and 
seeondy  whether,  if  plaintiff  continued  to  use  it  in  reliance 
upon  a  promise  by  the  traveling  car  inspector  to  send 
another,  and  was  injured  by  reason  of  its  defect  while  so 
using  it,  defendant  would  be  liable  to  him  for  that  injury. 
A  careful  study  of  the  testimony  in  the  record  itself  con- 
vinces us  there  is  in  most  respects  no  substantial  disagree- 
ment in  the  proof  upon  these  subjects,  and  therefore 
defendant's  motion  to  direct  a  verdict,  presented  for  decis- 
ion the  question  whether  the  testimony  on  these  subjects 
fairly  tended  to  make  a  case  for  plaintiff. 

After  serving  defendant  in  several  other  capacities,  in- 
cluding that  of  car  repairer  at  DeKalb,  plaintiff  became 
foreman  of  defendant's  car  department  at  DeKalb  at  least 
fifteen  years  before  the  injury  here  sued  for,  and  plaintiff 
served  defendant  continuously  in  that  position  till  this 
injury.  As  such  foreman  he  had  charge  of  all  cap  repair- 
ing gangs  at  that  station,  both  those  working  by  day  and 
those  on  the  night  turn.  He  therefore  had  large  experi- 
ence in  that  line  of  work.  At  the  time  in  question  plaintiff 
had  under  his  control  and  in  his  use  at  DeKalb  five  screw 
jacks  and  two  Joyce  jacks.  The  screw  jacks  worked  very 
slowly,  and  were  generally  used  only  to  lift  heavy  loads. 
The  tfoyce  jacks  were  also  called  ratchet,  lever  and  pump 
jacks,  and  were  worked  by  a  lever  operated  like  an  old- 
fashioned  pump  handle.  These  were  only  used  to  raise 
empty  cars  or  light  loads.  When  this  jack  has  been  placed 
under  an  object  which  it  is  desired  to  raise,  the  operator 
presses  the  lever  down  and  thereby  raises  the  object  about 
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three-quarters  of  an  in€h,  and  then  a  dog  or  block  drops 
into  a  ratchet  or  socket  which  stands  at  an  angle  of  forty- 
five  degrees,  and  which  holds  the  load  securely  at  the 
height  thus  gained.  This  operation  is  repeated,  and  the 
dog  sinks  into  the  next  higher  notch,  and  so  on  till  the 
object  has  been  raised  to  the  desired  height.  These  two 
Joyce  jacks  were  put  in  use  at  DeKalb  after  plaintiff  be- 
came car  repairer  there  and  before  he  became  foreman,  and 
they  were  continuously  used  by  him  and  the  men  under 
him  from  the  time  he  became  foreman  till  he  was  injured. 
That  use  varied  from  every  day  to  three  or  four  times  a 
week.  In  the  latter  part  of  1899  or  fore  part  of  1900, 
plaintiff  was  told  by  one  of  his  men  that  one  of  these  lever 
jacks  had  slipped.  Plaintiff  examined  it  and  found  it  a 
little  worn.  He  claims  he  then  wrote  the  general  store- 
keeper for  another.  A  chalk  mark  was  placed  upon  it, 
partly  so  that  he  and  his  men  would  know  it  when  they 
used  it,  and  partly  to  warn  the  section  men,  who  sometimes 
took  a  lever  jack  from  the  tool  house  for  use  in  their  work 
and  who^  were  ignorant  concerning  the  use  of  such  jacks. 
Plaintiff  and  his  men  continued  the  use  of  the  jack.  In 
September,  1900,  it  slipped  again  and  plaintiff  claims  he 
made  the  requisition  on  the  store-keeper,  and  in  October 
wrote  the  letter  to  the  superintendent  of  the  car  depart- 
ment, and  had  the  conversation  with  the  traveling  car 
inspector,  already  stated.  He  still  continued  to  use  the 
jack.  On  October  13,  1900,  James  Shaw  and  plaintiff's  son 
Elmer  were  working  under  plaintiff  in  the  day  gang. 
Plaintiff  sent  them  to  get  ready  to  repair  the  west  end  of 
a  car  standing  on  the  repair  track.  They  got  the  two 
Joyce  jacks,  placed  one  under  the  southwest  corner  and 
the  other  under  the  northwest  corner  and  raised  that  end 
of  the  car.  The  men  did  not  know  under  which  corner 
they  placed  the  marked  jack,  but  plaintiff  testified  that 
after  he  was  hurt  he  noticed  it  was  the  marked  jack  which 
fait  him.  When  plaintiff  came  the  car  was  jacked  up  sev- 
eral  inches  higher  by  his  order.  Elmer  then  gave  the  jack 
a  kick,  pulled  out  the  lever  and  laid  it  on  the  ground. 
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Plaintiff  then  went  under  the  car  and  repaired  it.  He  then 
said,  "All  right,  let  her  down,"  and  crawled  out  between 
the  northwest  jack  and  the  brake  rod.  Meanwhile  Elmer 
had  taken  the  lever  from  the  ground  and  placed  it  in  posi- 
tion, and  stood  waiting  for  Shaw  to  help  him  lower  the  car. 
Plaintiff  stepped  a  little  closer  to  the  northwest  corner  of 
the  car  to  take  a  screw  out  of  the  car.  At  that  instant  the 
lever  of  the  jack  flew  up  and  hit  plaintiff  a  glancing  blow 
on  the  side  of  his  head  and  neck,  knocking  him  down  and 
inflicting  the  injuries  for  which  this  suit  is  brought.  No 
one  knew  why  the  lever  flew  up  but  the  proof  seems  to 
warrant  the  conclusion  that  the  dog  had  st<jpped  on  the 
lip  or  edge  of  the  socket  and  had  not  slipped  into  the 
socket,  and  that  at  that  instant  something  caused  the  dog 
to  slip  off  the  edge  and  fall  to  the  next  notch  below,  which 
movement  would  cause  the  handle  to  fly  up.  Whether  the 
dog  failed  to  slip  into  the  socket  because  the  jacket  was 
worn,  or  because  it  was  dry  and  had  not  been  kept  suffi- 
ciently oiled,  or  because  the  lip  or  edge  was  gummed  up,  is 
matter  of  conjecture. 

The  proof,  both  from  plaintiff  and  from  defendant,  shows 
there  is  always  some  danger  that  the  dog  or  block  of  a 
lever  jack  may  not  drop  completely  into  the  socket,  and  if 
this  is  not  noticed  and  remedied  it  may  slip,  and  if  it  slips 
when  it  is  supporting  a  load  and  the  lever  is  in  place  the 
lever  will  necessarily  fly  up,  and  any  one  in  the  way  will 
be  hit.  Shaw,  who  had  worked  under  plaintiff  about  ten 
years,  testified  for  plaintiff  that  for  this  reason  it  was  al- 
ways rulable  wherever  he  had  been,  to  take  the  lever  out 
after  the  car  was  raised,  and  that  any  one  working  with 
that  kind  of  a  jack  must  know  the  lever  is  a  little  danger- 
ous. Elmer  Bowen  testified  for  plaintiff  that  it  was  his 
place  to  watch  the  ratchet;  that  his  father  was  ready  to  go 
under  this  car  when  they  finished  jacking  it  up,  and  Elmer 
then  kicked  the  ratchet  to  make  sure  of  it,  and  then  pulled 
out  the  lever  as  a  protection  against  its  flying  up;  and  that 
it  was  always  their  practice,  with  the  safe  jack  as  well  as 
with  the  one  that  was  worn,  to  take  out  the  lever,  because, 
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e\ren  with  the  safe  jack,  something  might  happen  that  it 
would  slip.  Testimony  introduced  by  defendant,  and  not 
disputed  by  plaintiff,  showed  that  the  working  part  of  the 
Joyce  jack  is  always  in  sight,  and  that  it  is  intended  to  be 
worked  by  sight;  that  it  will  sometimes  happen  that  the 
dog  will  not  slip  into  the  socket  of  its  own  weight,  as,  if 
the  edge  is  dry  and  not  oiled  frequently,  as  it  should  be, 
or  if  a  gummy  substance  forms  upon  it,  causing  the  dog  to 
stop  and  stick  upon  the  edge;  that  if  the  men  using  the 
jack  look  at  it  they  can  see  when  the  dog  does  not  slip 
into  the  socket,  and  a  slight  force  applied  by  hand  or  foot 
will  push  it  in;  and  when  it  is  in  place  it  cannot  slip  while 
the  weight  is  upon  it  unless  lifted  out  by  the  use  of  the 
lever;  that  it  is  at  all  times  the  duty  of  those  operating 
a  lever  jack  to  see  that  the  dog  or  block  goes  into  the 
socket,  and  if  it  does  not,  then  to  force  it  in  with  the 
lingers  or  the  foot;  that  when  there  is  a  load  on,  one 
can  tell  by  the  sound  when  it  does  go  in,  and  can  see  if  it 
does  not  go  in;  that  the  handle  will  fly  up  on  any  lever 
jack  unless  the  operator  is  careful;  that  the  jack  here  in 
question  was  entirely  safe  to  use  if  the  operator  watched 
it,  and  that  it  is  not  safe  to  use  any  Joyce  jack  without 
watching  to  see  if  the  dog  drops  into  place  as  the  load  is 
lifted.  Therefore  the  testimony  of  Elmer  Bowen  that  it 
was  his  place  to  watch  the  ratchet,  and  that  when  they 
finished  jacking  up  the  car  he  kicked  the  ratchet  to  make 
sut^e,  shows  that  plaintiff  and  his  gang  knew  the  necessity 
for  pursuing  that  course  with  any  Joyce  jack;  that  plaintiff 
had  directed  Elmer  to  watch  the  ratchet  to  see  that  the 
dog  dropped  into  its  place,  and  that  Elmer  either  kicked 
the  ratchet  because  he  saw  the  dog  had  not  dropped  into 
place,  or  did  not  take  the  trouble  to  look,  but  kicked  it  to 
make  sure.  While  plaintiff  testified  he  did  not  use  that  jack 
again,  and  that  after  the  injury  he  told  the  men  not  to  use 
the  Joyce  jack  at  all,  his  witness  Shaw,  who  worked  under 
plaintiff,  testified  he  used  it  right  along  during  the  fourteen 
months  after  the  injury  that  plaintiff  remained  there  as 
foreman.     When  Hall  became  foreman  in  December,  19'^"^"'""--. 


16  Appellate  Couets  op  Illinois. 

Vol.  117.]  Bowen  v.  C.  &  N.  W.  R.  R  Co. 

plaintiff,  at  defendant's  request,  stayed  several  days  to  show- 
Hall  the  duties  of  the  position,  and  plaintiff  showed  Hall 
how  to  do  the  work,  but  did  not  tell  him  this  jack  was  dan- 
gerous or  defective,  although  he  showed  the  jacks  to  Hall. 
Hall  then  used  this  jack  about  ten  months,  without  any 
trouble  or  any  knowledge  that  it  was  defective,  but  after 
this  suit  was  begun  he  was  directed  to  lay  it  aside,  obvi- 
ously that  it  might  be  produced  at  the  trial. 

The  proof  then  is  that  this  jack  has  slipped  three  times 
in  some  eighteen  years;  that  any  such  jack  is  liable  to  slip; 
that  it  will  only  slip  when  the  dog  fails  to  drop  into  the 
socket  or  ratchet;  that  such  failure  is  in  plain  sight  before 
those  who  are  working  the  jack,  and  can  be  easily  and  in- 
stantly remedied  by  a  push  or  a  kick;  that  plaintiff  had  had 
such  long  experience  in  the  use  of  such  jacks  that  he  would 
be  presumed  to  know  these  details;  that  he  showed  he  did 
know  them  when  he  made  it  the  special  duty  of  Elmer  to 
watch  the  ratchet  when  jacking  up  a  car;  that  the  fact  that 
Elmer  kicked  the  ratchet  when  they  finished  jacking  up  the 
car  indicates  that  those  men  all  knew  it  might  be  necessary 
to  force  the  dog  into  place.  The  proof  does  not  explain 
why  the  kick  did  not  force  the  dog  into  place,  or  why  El- 
mer and  Shaw  and  plaintiff  did  not  see  that  the  kick  had 
not  accomplished  its  purpose.  It  may  be  it  did  drop  into 
place,  and  that  when  Elmer  put  tlie  lever  back  as  his  father 
came  out  from  under  the  car  Elmer  lifted  some  upon  it  and 
brought  the  dog  out  of  the  socket,  and  forgot  it  in  the  sub- 
sequent excitement  when  his  father  was  struck  by  the 
lever.  The  proof  on  both  sides  shows  this  jack  was  not 
dangerous  when  properly  handled,  or  when  handled  as 
other  Joyce  jacks  require  to  be  handled.  It  is  worthy  of 
notice  that  plaintiff  did  not  testify  he  notified  any  officer 
of  defendant  that  the  jack  was  dangerous,  but  only  that  it 
was  worn.  Plaintiff  was  a  skilled  mechanic,  and  occupied 
a  position  where  he  controlled  the  men  and  their  use  of 
this  tool.  He  was  perfectly  acquainted  with  the  tool.  He 
was  long  accustomed  to  the  use  of  that  kind  of  tools.  Its 
worn  condition  was  in  plain  sight  as  the  tool  was  in  use. 
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Plaintiflf  testified  to  a  direction  from  the  traveling  car  in- 
spector to  continue  its  use,  coupled  with  a  promise  to  re- 
place it.  While  such  direction  and  promise  by  the  master 
will  in  many  cases  excuse  the  person  injured  by  its  use 
from  assuming  the  risk  incident  to  his  employment,  yet 
that  rule  is  'designed  for  the  benefit  of  those  engaged  in 
work  where  machinery  is  used  of  which  the  employee  has 
but  little  knowledge.  It  does  not  apply  to  the  use  of 
simple  implements  with  which  the  employee  is  entirely 
familiar.  Webster  Mfg.  Co.  v.  Nisbett,  205  111.  273. 
While  this  jack  might  seem  a  complicated  machine  to  a 
section  hand,  it  was  a  very  simple  tool  to  this  experienced 
foreman.  He  was  perfectly  familiar  with  its  slight  de- 
fects, and  in  our  judgment  he  assumed  the  risk  arising 
from  its  use,  as  one  of  the  ordinary  hazards  incident  to  his 
emploj^ment.  We  are  therefore  of  opinion  that  the  proof 
did  not  fairly  tend  to  make  a  case  for  plaintiflf,  and  that 
the  court  properly  directed  a  verdict  for  defendant 
The  judgment  is  affirmed. 

Affirmed. 


Tillage  of  Gardner  v.  Martha  Paalson. 
Gen.  No.  4.343. 

1.  Injury— trTiaf  evidence  not  incompetent  to  show  the  nature  and 
extent  of  an.  Plaster  casts  worn  by  the  plaintiff  after  tlie  injury  sued 
for,  are  not  incompetent  in  connection  with  proof  of  the  extent  and 
nature  of  such  injury,  if  they  aid  the  jury  to  understand  the  nature  or 
extent  of  plaintiffs  injuries, 

2.  SroEWALK — wlien  defective  condition  of,  sufficiently  proven. 
An  allegation  that  the  defect  in  the  sidewalk  from  which  the  injury 
resulted  was  known  to  the  municipality  is  sufficiently  established  by 
evidence  that  the  same  had  existed  for  such  a  length  of  time  before 
the  injury  complained  of  that  the  proper  authorities  of  the  munici- 
pality C4)uld  have  discovered  it  by  tlie  use  of  reasonable  diligence. 

8.  CoNTRrarTORY  NEGLiOENCB— tr/ia^  does  not  establish.  The  fact 
that  the  plaintiff  walked  upon  a  sidewalk  known  by  her  to  be  in  a  de- 
fective condition  does  not  as  a  matter  of  ^iaw  establish  contributor/ 
negligence. 

Yoi-  ex  VII 1 
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4.  FAiif—what  proof  competent  as  tending  to  establish.  It  is  com- 
l^tent  for  plaintiff  to  prove  by  a  non-medical  witness  that,  after  the 
injury  for  which  suit  is  brought,  she  uttered  exclamations  of  pain. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Grundy  County;  the  Hon.  Samuel  C.  Stough,  Judge,  presid- 
ing. Heard  in  this  court  at  the  April  temi,  1904.  Aflai*med,  Opinion 
filed  November  12,  1904. 

S.  Russell  Bowen,  for  appellant, 

C.  F.  Hanson,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

On  November  3, 1902,  Martha  Paulson  fell  while  she  and 
her  husband  were  walking  upon  a  sidewalk  on  East  street 
in  the  village  of  Gardner:  She  brought  this  suit  against 
the  village  to  recover  damages  for  injuries  she  alleged  she 
sustained  by  the  fall,  which  her  declaration  attributed  to 
the  defective  condition  of  the  sidewalk.  She  recovered  a 
verdict  and  a  judgment  for  $4:00,  and  the  village  appeals. 

The  proof  warranted  the  jury  in  finding  that  the  string- 
ers of  the  sidewalk  were  rotten  and  that  the  planks  or 
boards  were  loose  at  the  place  where  plaintiff  fell,  and  that 
they  had  been  in  that  condition  for  so  long  a  time  that  the 
vilhige,  by  the  exercise  of  due  care,  could  have  discovered 
and  repaired  the  same.  There  was  also  evidence  of  actual 
notice  thereof  to  the  street  commissioner  and  also  to  the 
village  trustees  when  in  session,  and  other  testimony  deny- 
ing such  actual  notice.  It  is  contended  that  the  proof  did 
not  show  that  the  defects  in  the  sidewalk  caused  the  plaint- 
iff to  fall.  Plaintiff  and  her  husband  were  the  only  wit- 
nesses on  the  subject.  Plaintiff  did  not  speak  English,  but 
testified  through  an  interpreter.  Her  husband  spoke  broken 
English.  Their  testimony  shows  that  the  husband  stepped 
on  one  end  of  a  loose  board,  and  it  tipped  up  and  struck 
plaintiff  and  at  that  instant  she  fell.  The  cause  of  plaint- 
iff's fall  is  not  distinctly  described,  but  after  carefully  read- 
ing from  the  record  all  that  plaintiff  and  her  husband  stated 
on  that  subject  we  conclude  that  the  jury  were  warranted  in 
understanding  therefrom  that  plaintiff  was  thrown  by  rea- 
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son  of  the  loose  board  tipping  up  wlien  her  husband  stepped 
upon  it. 

Defendant  contends  that  the  suffering  to  which  plaintiff 
was  thereafter  subject  was  not  the  result  of  this  fall. 
Plaintiff  had  been  for  several  years  afflicted  with  varicose 
veins,  eczema  and  rheumatism.  After  this  fall  one  of  her 
lower  limbs  was  badly  swollen  for  a  long  time  and  she 
suffered  severe  pain  therefrom.  The  proof  tended  to  show 
she  had  not  limped  before  and  that  she  did  limp  after 
her  fall.  No  doubt  her  physical  ailments  were  aggravated 
by  her  fall.  The  proof  was  so  conflicting  upon  the  ques- 
tion whether  the  injurious  effect  of  her  fall  upon  her  phys- 
ical condition  was  great  or  slight,  that  we  would  not  be 
warranted  in  disturbing  the  conclusion  of  the  jury  either 
way  on  that  subject,  nor  can  we  say  that  an  allowance  of 
$400  as  damages  is  so  excessive  as  to  indicate  that  the  jury 
was  moved  by  passion  or  prejudice. 

It  is  urged  that  the  court  erred  in  admitting  a  certain 
deposition  offered  by  plaintiff.  The  abstract  does  not  show 
what  objections  defendant  made  to  the  deposition,  either 
in  its  motion  to  suppress  or  when  offered  at  the  trial,  and 
does  not  show  that  the  court  erred  in  admitting  it.  The 
errors  relied  upon  must  be  made  to  appear  by  the  ab- 
stract; and  if  the  abstract  does  not  show  the  ruling  was 
erroneous  we  must  presume  it  was  correct. 

A  witness,  not  a  physician,  was  permitted  to  testify,  over 
defendant's  objection,  that  upon  a  visit  to  plaintiff  after 
her  fall,  plaintiff  uttered  exclamations  of  pain.  West  Chi- 
cago St  R.  R.  Co.  V.  Carr,  170  111.  478,  is  relied  upon  as 
deciding  that  such  proof  is  incompetent.  It  is  there  held 
that  statements  by  an  injured  plaintiff  that  he  suffers 
pain  are  not  competent  proof  in  his  behalf,  unless  they 
are  a  part  of  the  res  gestcB^  or  are  made  to  a  physician 
during  treatment,  or  upon  an  examination  prior  to  and 
without  reference  to  the  bringing  of  an  action  to  recover 
damages  for  the  injury  complained  of,  or  unless  the  ex- 
amination was  made  at  the  instance  of  the  defendant  an 
with  a  view  to  the  trial.    The  question  before  the  cou 
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in  that  case  related  only  to  the  admissibility  of  a  state- 
ment by  plaintiff  that  she  suffered  pain.  A  like  doctrine 
was  laid  down  in  West  Chicago  St.  R.  R.  Co.  v.  Kennelly, 
170  111.  608;  Lake  Street  Elevated  R.  R.  Co.  v.  Shaw,  203 
111.  39,  and  C.  &  E.  I.  R.  R.  Co.  v.  Donworth,  203  111.  192. 
None  of  these  cases  necessarily  involved  the  admissibility 
of  proof  that  plaintiff  showed  signs  of  pain.  In  Cicero  & 
Proviso  St.  Ry.  Co.  v.  Priest,  190  111.  592,  a  witness,  not  a 
physician,  testified  for  and  concerning  plaintiff :  "I  should 
judge  from  her  appearance  she  was  in  pain;  she  groaned." 
It  was  held  competent  for  this  witness  to  testify  for  plaint- 
iff "  whether  or  not  plaintiff  appeared  at  the  time  to  be 
suffering  pain,  and  to  state  such  natural  manifestations  of 
pain  as  the  plaintiff  may  have  exhibited  in  connection  with 
her  injuries,  whether  by  groans  or  expression  of  the  feat- 
ures or  in  other  ways;"  and  that  the  question  of  the  ad- 
missibility of  statements  or  declarations  by  the  injured 
party  under  such  circumstances,  relative  to  his  injuries  and 
the  pain  he  is  suffering  from  them,  was  not  involved  in  that 
case.  It  would  seem,  therefore,  that  while  statements  and 
declarations  by  such  a  plaintiff,  with  the  exceptions  above 
stated,  are  not  competent  evidence  in  his  behalf  because 
they  are  self-serving,  yet  the  rule  does  not  apply  to  nat- 
ural manifestations  of  pain,  such  as  the  expression  of  the 
features,  groans,  screams  and  like  indications  of  pain  and 
suffering,  notwithstanding  it  must  be  conceded  that  these 
can  be  feigned  for  self -serving  purposes.  This  is  in  accord 
with  the  common  practice,  which  is  to  permit  the  question 
whether  or  not  the  plaintiff  appeared  to  suffer  pain.  We 
conclude  the  Priest  case,  mipra^  sustains  the  ruling  of  the 
trial  court  in  this  case. 

Plaintiff  was  permitted,  over  defendant's  objection,  to 
prove  certain  repairs  made  by  the  village  upon  the  sidewalk 
in  question,  but  these  changes  were  before  plaintiff  was  in- 
jured, and  this  proof  therefore  tended  to  show  the  village 
authorities  having  charge  of  the  sidewalk  knew  before 
plaintiff  was  injured  that  it  needed  repair.  Plaintiff  pro- 
duced in  court  certain  pieces  of  stringers,  planks  or  boards, 
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plaster  casts  and  shoes;  and  endeavored  to  identify  the 
stringers  and  boards  as  taken  from  the  place  in  the  walk 
where  she  fell,  and  as  being  in  the  same  condition  as  when 
she  fell,  and  did  prove  that,  by  direction  of  her  physician, 
plaintiff  wore  these  plaster  casts  upon  her  injured  limb  for 
a  number  of  weeks  shortly  after  her  fall,  and  that  still  later 
she  wore  the  shoes.  Part  of  these  exhibits  were  admitted 
in  evidence.  The  shoes  were  afterwards  withdrawn,  and 
none  of  the  exhibits  were  taken  to  the  jury  room.  We 
conclude  the  stringers  and  boards  were  sufficiently  identi- 
fied and  that  the  introduction  of  the  plaster  casts,  if  im- 
material, did  not  harm  defendant,  while  if  they  served  to 
aid  the  jury  in  understanding  the  nature  or  extent  of  plaint- 
iff's injuries  they  were  competent.  We  have  considered 
other  objections  made  by  defendant  to  testimony  introduced 
by  plaintiff,  and  are  of  opinion  the  abstract  does  not  show 
reversible  error  in  the  rulings  upon  that  subject. 

The  declaration  contained  but  one  count,  and  it  is  charged 
that  the  village  had  knowledge  of  the  defective  condition 
of  the  walk  in  time  to  have  put  it  in  proper  condition  before 
plaintiff  was  hurt  At  plaintiflf's  request  the  court  gave  an 
instruction  to  the  jury,  which,  as  to  the  question  of  notice, 
permitted  a  recovery  if  the  village  authorities  either  knew 
of  the  defect,  or  by  the  exercise  of  reasonable  care  might 
have  known  of  it,  in  time  to  have  remedied  the  defect  be- 
fore the  accident  to  plaintiff.  It  is  argued  that  while  this 
instruction  would  have  been  proper  if  the  declaration  had 
averred  constructive  notice,  yet  it  was  not  proper  under  the 
declaration  in  this  case,  which  only  averred  actual  knowl- 
edge of  the  defect.  This  contention  is  not  well  founded. 
We  hold  that  an  allegation  that  a  defect  in  the  street  was 
known  to  the  municipality  is  sufficiently  proved  by  evidence 
that  the  defect  had  existed  for  such  a  length  of  time  before 
the  injury  therefrom  complained  of  that  the  proper  author- 
ities of  the  municipality  could  have  discovered  it  by  the 
use  of  reasonable  diligence.  City  of  La  Salle  v.  Porterfield, 
738  111.  114;  City  of  Chicago  v.  Giliett,  91  111.  App.  2S7. 
Moreover,  defendant  induced  the  court  to  give  a  like  in- 
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struction  in  its  behalf,  and  therefore  could  not  complain  of 
the  instruction  in  question,  even  if  it  were  erroneous.  Vil- 
lage of  North  Peoria  v.  Eogers,  98  111.  App.  355,  and  cases 
there  cited.' 

The  court  refused  a  request  by  defendant  to  instruct  the 
jury  that  if  plaintiff  knew  the  condition  of  the  sidewalk 
where  she  fell  at  the  time  she  attempted  to  pass  over  it,  or 
might  have  known  it  by  the  exercise  of  ordinary  diligence, 
then  she  could  not  recover.  The  sidewalk  in  question  was 
in  the  residence  district,  and  was  the  only  sidewalk  on  that 
street  at  that  point,  and  it  was  the  regular  route  by  which 
residents  in  that  vicinity  traveled  on  foot  to  and  from  the 
business  part  of  the  village.  Plaintiff  and  her  husband 
were  "going  to  town"  at  the  time  she  fell.  In  City  of 
Aurora  v.  Dale,  90  111.  46,  plaintiff  knew  of  the  hole  in  the 
sidewalk  in  which  she  fell,  but  it  was  held  she  was  exercis- 
ing due  care  for  her  personal  safety  under  the  circumstances 
of  that  case,  and  a  judgment  in  her  favor  was  sustained. 
In  Village  of  Clayton  v.  Brooks,  160  111.  97,  plaintiff  knew 
of  the  hole  in  the  sidewalk  into  which  she  stepped.  Upon 
an  extended  examination  of  the  authorities  it  was  there 
held  that  such  prior  knowledge  of  the  defect  by  plaintiff 
did  not  per  se  establish  negligence  upon  her  part,  but  that 
it  was  a  question  for  the  jury  whether  she  was  guilty  of 
contributor^'^  negligence,  and  proper  to  be  submitted  to  the 
jury  with  all  the  other  evidence  bearing  upon  that  question. 
Defendant's  instruction  now  under  discussion  meant  that 
plaintiff's  actual  or  constructive  knowledge  of  the  defect 
was  conclusive  proof  of  such  contributory  negligence  on 
her  part  as  to  defeat  a  recovery.  This  is  not  the  law,  and 
it  was  therefore  properly  refused.  Defendant  complains  of 
the  refusal  of  two  other  instructions  offered  by  it,  but  we 
find  that  they  were  in  substance  suflSciently  embodied  in 
the  instructions  which  were  given.  The  court  is  not  re- 
quired to  repeat  to  the  jury  a  rule  of  law  once  sufficiently 
stated. 

The  judgment  is  affirmed. 

Aj/irmed. 
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rtiea  Hydraulic  Cement  Company  t.  Elizabeth  Wlialen^ 

Admx.,  etc. 

Gen.  No.  4,393. 

1.  Assumed  risk— when  injury  deemed  the  result  of  an.  Where  an 
injury  results  to  au  employe  by  reason  of  a  danger  produced  by  himself 
and  his  associates,  and  it  appears  that  it  required  no  special  experience 
or  intelligence  to  see  and  appreciate  such  danger  (which  was  as  obvious 
to  the  employe  and  his  associates  as  to  any  one  eb»e),  the  doctrine  of 
assumed  risk  applies. 

2.  Safe  place  to  work — when  rule  requiring  maater  to  furnish, 
does  not  apply.  The  rule  which  requires  a  master  to  furnish  a  safe 
place  to  work  does  not  apply  to  that  class  of  cases  where  the  work 
which  the  servant  is  employed  to  do  is  constantly  producing  changes 
and  temporary  conditions,  for  the  time  being  more  or  less  heizardous  for 
those  engaged  in  the  work,  and  where  it  would  be  practically  impossible 
to  keep  the  conditions  safe  and  prosecute  the  work. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  La  Salle  County;  the  Hon.  Charles  A.  Bishop,  Judge,  presid- 
ing;. Heard  in  this  court  at  the  April  term,  1904.  Revei*sed,  with  find- 
ing of  facts.    Opinion  filed  November  12,  1904. 

Duncan,  Doyle  &  O'Conoe  and  McDougall  &  Chap- 
man, for  appellant. 

Browne  &  Wiley  and  Brewer  &  Strawn,  for  appellee. 

Mr.  Presiding  Justice  Farmer  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judo^ment  against  appellant  in 
an  action  on  the  case  in  favor  of  John  Whalen  for  $1,500. 
This  case  was  before  this  court  at  a  former  term  and  the 
judgment  reversed  and  the  cause  remanded.  At  the  first 
trial  the  court  directed  a  verdict  for  defendant  and  plaint- 
iff appealed.  This  court  held  that  under  the  evidence  in 
that  record,  the  case  should  have  been  submitted  to  the 
jury.  Since  this  case  was  submitted  to  this  court  the  death 
of  John  Whalen  has  been  suggested  and  Elizabeth  Whalen, 
his  administratrix,  has  been  substituted  as  appellee,  but 
John  Whalen  will  be  designated  as  appellee  in  the  follow- 
ing opinion. 
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Appellant  was  engaged  in  the  business  of  manufacturing 
cement,  at  Utica,  in  La  Salle  county.    The  rock  it  was 
quarrying  for  that  purpose  at  the  time  of  appellee's  injury, 
was  from  seven  to  nine  feet  below  the  surface  of  the  earth. 
Above  the  cement  rock  were  stone  and  earth,  which  had 
to  be  removed  before  quarrying  the  cement  rock.    The 
method  of  removing  it  is  called  "stripping,"  and  was  done 
by  first  drilling  holes  back  some  distance  from  the  face  of 
the  working,  down  to  the  cement  rock,  and  blasting  with 
powder  or  dynamite  to  loosen  up  the  material  overlying  the 
cement  rock.    After  this  was  done  gangs  of  men,  of  from 
six  to  eight  in  a  gang,  standing  on  the  cement  rook,  shov- 
eled the  loose  stone  and  earth  into  small  cars  that  were  run 
on  tracks  up  to  the  face  of  the  work,  and  moved  out  by 
horse  power.     On  the  7th  of  March,  1899,  a  frozen  crust 
of  earth  and  rock  fell  from  the  top  down  the  embankment 
against  appellee,  breaking  one  leg  in  two  places  and  other- 
wise injuring  him.    The  declaration,  in  substance,  charges 
that  it  was  the  duty  of  appellant  to  so  conduct  its  mine  or 
pit  that  the  sides  or  walls  thereof  would  be  firm,  and  the 
earth,  sand,  rock  and  other  substances  firmly  held  in  place, 
so  that  its  employees  might  perform  their  work  with  safety, 
but  that  appellant  negligently  failed  to  do  this,  and  permit- 
ted its  said  excavation,  mine,  or  pit  to  remain  in  an  unsafe 
condition,  and  the  sand,  rock  and  other  substances  in  the 
walls  to  remain  in  a  loose  and  dangerous  condition;  whereby 
plaintiff,  an  employee  of  defendant,  while  engaged  in  per- 
forming his  work  and  exercising  due  care  for  his  own 
safety,  was  injured  by  a  large  body  of  rock  and  other  sub- 
stances falling  upon   him.     The  blast  that  loosened  this 
frozen  crust  of  earth  and  rock  had  been  fired  some  days 
before  the  accident.     The  crust  was  from  eighteen  inches 
to  two  feet  thick,  several  feet  long  and  three  or  four  feet 
wide.     It  was  not  left  in  an  overhanging  position  by  the 
blast,  but  as  the  men  removed  the  loosened  earth  and  stone 
from  the  bottom  of  the  bank  the  face  of  loose  earth  and 
stone  above  would  slip  down,  and  in  this  way  the  crust  at 
the  top  was  left  projecting  from  the  bank  or  face  of  the 
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working  until  finally  so  much  of  its  support  was  removed 
that  it  broke  and  fell.  That  appellee  helped  to  remove  the 
support  from  beneath  the  crust,  and  that  he  saw  it  over- 
hanging for  some  time  before  it  fell  is  not  disputed,  but  it 
is  contended  in  his  behalf  that  appellee's  employment  was 
exclusively  shoveling  dirt  and  stone  on  the  cars  from  the 
bottom  of  the  bank,  and  that  appellant  employed  and  fur- 
nished another  set  of  men,  whose  duty  it  was  to  pull  down 
all  loose  and  overhanging  rock  and  other  substances  and 
keep  the  face  in  a  safe  condition  for  the  shovelers,  and  that 
appellee  had  a  right  to  rely  upon  this  duty  being  per- 
formed, and  was  not  bound  to  examine  the  conditions  for 
himself  to  determine  whether  they  were  safe  or  not.  We 
have  read  the  testimony  with  care  and  are  of  opinion  that 
it  does  not  support  appellee's  position.  The  evidence  shows 
that  these  "  stripping"  or  "  loading"  gangs  were  composeil 
of  from  six  to  eight  men  each,  and  they  were  provided  with 
shovels,  picks,  bars  and  sledges  or  nails.  Some  of  them 
shoveled  the  loose  material  on  the  cars,  and  others,  when 
necessary,  used  picks,  bars  or  sledges  to  pull  down  and 
break  up  stone  and  any  other  large  body  of  material  in  the 
face  of,  or  overhanging  the  working.  No  one  was  specially 
employed  and  directed  to  use  the  picks  while  others  were 
employed  to  do  nothing  but  shovel  material  into  the  cars. 
As  to  who  should  use  the  picks  and  who  should  use  the 
shovels  seems  to  have  been  left  to  the  determination  of  the 
men  themselves,  according  to  their  convenience  and  prefer- 
ences. The  same  man  would  part  of  the  time  shovel  and  a 
part  of  the  time  use  picks  or  bars  in  getting  material  ready 
for  the  shovelers,  and  no  set  of  men  were  specially  em- 
ployed to  keep  the  face  of  the  working  in  safe  condition  by 
the  use  of  picks,  while  others  did  the  shoveling.  After  the 
blast  was  fired  the  "loading"  or  "stripping"  gang  began 
the  work  of  removing  the  loosened  material,  and  deter- 
mined among  themselves  the  manner  of  doing  it,  and  who 
should  use  shovels  and  who  should  use  picks  or  other  instru- 
ments or  tools.  It  required  some  time  to  remove  a  suffi- 
cient amount  of  the  loosened  material  to  cause  the  crust  to 
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project  beyond  the  face  of  the  bank,  and  therefore  the 
danger  of  its  falling  on  the  men  working  below  did  not 
suddenly  arise.  The  proof  shows  it  had  been  overhanging 
to  some  extent  for  a  day  or  two,  and  appellee  says  he 
noticed  it  an  hour  or  more  before  it  fell,  on  the  day  of  the 
accident.  It  projected  on  that  day,  according  to  the  evi- 
dence, from  three  and  a  half  to  six  feet  beyond  the  face  of 
the  bank.  Appellee  testified  that  every  ten  minutes  for 
three  or  four  hours  before  his  injury  he  had  been  working, 
shoveling  dirt  on  the  car  from  the  place  where  he  was 
injured.  The  reason  for  his  working  in  this  place  in  ten 
minute  periods  was,  that  it  took  about  that  long  to  load  a 
car,  and  as  soon  as  the  car  at  one  place  was  loaded  the 
men  stepped  a  few  feet  away  to  an  empty  car  and  loaded 
it,  while  the  first  one  was  being  hauled  out  and  unloaded 
and  returned  to  the  place  for  loading  again.  It  clearly 
appears  that  the  dangerous  and  overhanging  condition  of 
this  crust  was  produced  by  the  gang  of  men  appellee  be- 
longed to,  removing  the  support  from  underneath  it.  The 
proof  shows  also  that  it  was  observed  by  the  men  and 
thought  by  some  of  them  to  be  dangerous.  Two  of  the 
men  w^orking  at  this  place,  whose  work  appears  to  have 
been  laying  and  removing  the  tracks  upon  which  to  oper- 
ate the  cars,  on  the  day  of  the  accident  and  before  it  hap- 
pened, made  some  effort  to  get  this  overhanging  crust 
down,  but  did  not  accomplish  it.  The  proof  shows  also 
that  before  the  accident  the  unsafe  condition  of  this  crust 
was  the  subject  of  discussion  among  the  gang  of  men  ap- 
pellee was  working  with.  One  of  appellee's  witnesses,  who 
worked  in  the  same  gang  with  him,  says  they  thought  the 
crust  would  not  break  off  and  fall,  but  would  tip  over  and 
slide  down  the  face  of  the  bank.  Appellant's  foreman  tes- 
tified that  on  the  morning  of  the  accident,  and  before  it 
happened,  he  came  to  the  place  where  appellee  was  at  work 
and  called  the  attention  of  the  men  to  the  overhanffin<r 
crust,  and  told  them  to  take  bars  and  go  up  and  let  it 
down.  He  did  not  stay  to  see  the  orders  obeyed,  but  went 
to  some  other  part  of  the  work,  and  shortly  afterwards  the 
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accident  happened.  He  is  corroborated  by  two  witnesses 
who  were  working  with  appellee  at  the  time. 

Our  view  of  this  case  therefore  is,  that  there  are  two  in- 
surmountable obstacles  in  the  way  of  a  recovery  by  appel- 
lee: first,  it  seems  clear  from  the  evidence  that  the  injury 
resulted  from  an  assumed  risk  of  the  employment;  second, 
that  appellee  was  not  in  the  exercise  of  due  care  and  cau- 
tion for  his  safety. 

The  danger  to  which  appellee  was  subjected  was  pro- 
duced by  himself  and  his  associates  by  the  removal  of  the 
support  from  under  the  frozen  crust.  It  required  no  expe- 
rience or  special  degree  of  intelligence  to  see  and  under- 
stand the  danger.  It  was  as  obvious  to  appellee  and  his 
associates  as  it  would  be  to  any  one  else.  Appellee  was 
not  ordered  by  his  employer  into  a  place  he  was  unac- 
quainted with  and  about  the  safety  of  which  he  knew  noth- 
ing, nor  into  a  place  the  safety  of  which  was  the  special 
care  and  duty  committed  by  the  master  to  another  class  of 
employees-  He  had  been  engaged  in  this  kind  of  work  for 
appellant  at  intervals  for  twenty  years  and  knew  the  ef- 
fect of  removing  the  support  from  underneath  large  bodies 
in  the  bank  or  on  the  surface  above  where  he  was  shovel- 
ing. He  and  those  working  with  him  in  the  same  line  had 
full  control  of  the  manner  of  "stripping"  the  material 
from  above  the  cement  stone  after  the  blasting  was  done. 
If  they  produced  an  unsafe  condition  by  the  removal  of  the 
support  underneath  large  bodies,  causing  them  to  project 
bey^ond  and  overhang  the  face  of  the  bank,  it  was  their  duty 
to  remove  such  unsafe  projecting  body.  Appellee  had  no 
right  to  continue  to  remove  the  dirt  and  stone  below  this 
crust,  causing  it  to  project  four  to  six  feet  beyond  the  face 
of  the  work,  until  finally  for  lack  of  support  it  fell  and 
injured  him,  and  then  attribute  the  injury  to  the  fault  and 
negligence  of  appellant.  The  facts  in  this  case  are  so  dif- 
ferent from  those  in  the  cases  cited  by  appellee  in  his  brief 
in  support  of  the  judgment  that  we  think  they  do  not  sus- 
tain his  position.  For  instance,  in  Western  Stone  Co.  v. 
Muscial,  196  111.  382,  there  had  been  a  rain  the  night  before 
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plaintiflf  was  injured,  and  mud,  clay  and  gravel  had  fallen 
from  the  face  of  the  bank  to  the  bottom  of  the  quarry  so 
as  to  interfere  with  the  work.  Plaintiff  was  ordered  by 
defendant's  foreman  to  shovel  the  mnd  and  dirt  into  wheel- 
barrows. From  the  place  where  plaintiflf  was  working  the 
wall  of  the  quarry  rose  perpendicularly  some  twelve  feet 
to  the  top  of  the  rock,  and  from  tlie  top  of  the  rock  the 
bank  sloped  upward  about  fifty  feet  higher.  The  evidence 
tended  to  show  that  no  inspection  of  the  bank  had  been 
made  by  defendant  before  plaintiflf  was  ordered  to  work. 
The  court  say :  "  It  was  not  a  part  of  appellee's  duty  to 
secure  this  bank,  but  appellant  had  in  its  employ  certain 
men  provided  with  a  machine  to  *  strip'  the  bank,  and  to 
prevent  its  falling  upon  the  men  working  in  the  quarry  be- 
low, and  the  foreman  of  appellant  was  given  orders  to  look 
out  for  the  bank  every  morning."  In  City  of  La  Salle  v. 
Kostka,  190  111.  130,  plaintiflf  was  injured  by  the  banks  of 
a  sewer  he  was  excavating  caving  in,  and  recovery  was  had 
because  the  city  failed  properly  to  brace  or  shore  the  walls 
of  the  sewer  so  as  to  prevent  them  from  falling  in.  This 
was  no  part  of  the  duty  of  plaintiff  and  it  does  not  appear 
that  any  dangerous  condition  of  the  banks  or  walls  was  ob- 
served by  him  before  the  injury  occurred.  In  Barnett  & 
Record  Company  v.  Schlapka,  208  III.  426,  plaintiff  was  in- 
jured while  at  work  in  a  tunnel  he  had  been  ordered  into 
by  defendant.  It  appears  he  had  not  worked  there  before 
and  was  unfamiliar  with  the  conditions.  He  looked  at  the 
wall  of  the  tunnel  and  asked  the  foreman  if  it  was  solid  and 
was  told  that  it  was,  and  directed  to  proceed  to  work. 
While  in  the  tunnel  it  caved  in  from  the  top  and  injured 
plaintiff.  The  court  held  plaintiff  did  not  know  of  the  ex- 
istence of  any  danger,  and  under  the  facts  had  a  right  to 
rely  upon  the  assurance  of  defendant  that  the  tunnel  was 
safe. 

The  facts  in  this  case  render  inapplicable  the  rule  that 
it  is  the  duty  of  the  master  to  furnish  the  servant  a  safe 
place  to  work,  and  that  a  failure  to  do  so  and  a  resulting 
injury  therefrom  renders  the  master  liable.  This  case  be- 
longs to  that  class  where  the  very  work  the  servant  is  em- 
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ployed  to  do  is  constantly  producing  changes  and  tempo- 
rary conditions,  for  the  time  being  more  or  less  hazardous 
to  those  engaged  in  the  work,  and  where  it  would  be 
practically  impossible  to  keep  the  conditions  safe  and 
prosecute  the  work.  Appellee  had  been  engaged  for  ap- 
pellant in  the  kind  of  work  he  was  employed  at  when  in- 
jured for  years,  and  had  been  working  some  days,  stripping 
where  the  injury  occurred.  If  previous  experience  were 
necessary  to  inform  him  of  the  conditions  produced  and 
hazards  and  dangers  attending  the  prosecution  of  the  work, 
he  certainly  had  the  experience.  He  knew  that  large 
masses  of  stone  and  other  substances  were  left  in  the  bank 
or  on  the  surface  when  loosened  up  by  the  blasts  and  that 
to  remove  the  dirt  or  other  support  from  beneath  them 
would  cause  them  to  fall.  It  was  the  duty  of  him  and  his 
associates  to  pull  down  by  picks  and  bars  and  break  up 
these  masses  and  keep  their  place  of  work  in  safe  condi- 
tion. This  was  one  of  the  duties  of  their  employment  and 
the  requirement  was  reasonable.  It  was  held  in  Larsson  v. 
McClure,  95  Wis.  533,  that  the  danger  of  a  bank  which  is  be- 
ing taken  down  in  a  gravel  pit  is  obvious,  and  where  servants 
engaged  in  the  work  have  ample  facilities  for  discovering 
and  removing  the  danger  the  master  may  impose  upon 
them  the  duty  of  doing  so.  It  was  impossible  to  prosecute 
the  work  that  appellee  was  engaged  in  without  producing 
such  conditions  as  occasioned  his  injury.  He  knew  that  to 
remove  the  support  from  beneath  the  crust  at  the  surface 
would  eventually  cause  it'to  fall  as  well  as  the  master  did, 
and  he  also  knew  that  the  duty  of  removing  the  danger 
before  injury  should  result  from  it  was  committed  to  him 
and  those  working  with  him.  Clearly,  therefore,  the  mas- 
ter did  not  owe  him  the  duty,  of  keeping  the  place  where 
he  was  employed  in  safe  condition.  Kichardson  v.  A.  P. 
Co.,  72  111.  App.  77;  Armour  v.  Hahn,  111  U.  S.  313;  Clark 
V.  Liston,  54  111.  App.  578;  Mueller  v.  Schwecht,  62  111. 
App.  622;  Chicago  Edison  Co.  v.  Davis,  93  111.  App.  286. 
In  Miller  v.  Thomas,  15  App.  Div.  N.  Y.  105,  the  master 
was  held  not  .liable  where  employees  in  shoveling  coal  left 
an  overhanging  frozen  crust  of  coal  which  fell  and  injured 
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one  of  them.  A  workman  employed  in  a  quarry,  in  which 
the  constant  removal  of  stone  during  the  progress  of  the 
work,  by  himself  and  fellow-servants,  constantly  changes  the 
conditions,  assumes  the  risk  of  the  place  becomingunsafeand 
cannot  recover  for  an  injury  resulting  from  the  fall  of  the 
mass  of  stone  loosened  by  blasts.  Mielke  v.  C.  N.  W.  E.  R. 
Co.,  103  Wis.  1.  In  Bedford  Belt  R.  R.  Co.  v.  Brown,  142 
Ind.  659,  it  was  held  that  the  master  is  never  liable  for  fail- 
ing to  supply  a  safe  place  for  the  servant  to  work  where 
the  work  consists  in  making  safe  the  place  and  the  condi- 
tion of  which  he  complains.  The  Supreme  Court  of  Cali- 
fornia held  in  CuUen  v.  Bull,  113  California,  593,  that  the 
rule  which  requires  the  master  to  provide  a  safe  place  for 
the  servant  is  applied  when  the  place  in  which  the  work  is  to 
be  done  is  furnished  or  prepared  by  the  master,  but  that  it 
has  no  application  when  the  place  at  which  the  work  is  to 
be  done  is  prepared  by  the  servant  himself. 

That  dangers  of  the  character  which  resulted  in  appel- 
lee's injury  were  assumed  risks  of  his  emploj^ment,  we 
think,  cannot  be  controverted.  C.  &  E.  I.  R.  R.  Co.  v. 
Heerey,  203  111.  492,  and  authorities  there  cited.  It  is  in- 
sisted, however,  that  whether  or  not  it  was  an  assumed  risk, 
was  a  question  of  fact  which  was  properly  submitted  to  the 
jury,  and  their  verdict,  when  approved  by  the  trial  court, 
should  have  great  weight  in  an  appellate  court.  Where 
the  evidence  is  conflicting  this  is  true,  and  an  appellate 
court  would  hesitate  to  disturb  a  verdict  and  judgment  in 
such  a  case  if  the  evidence  for  plaintiff  fairly  tended  to  sup- 
port it,  although  the  weight  might  seem  to  be  on  the  other 
side;  but  to  our  minds  only  one  conclusion  can  be  drawn 
from  the  evidence  in  this  case  upon  this  subject,  and  in 
such  cases  it  has  been  held  that  whether  an  injury  was  re- 
ceived as  a  result  of  an  assumed  risk  becomes  a  question  of 
law.     Browne  v.  Siegel,  Cooper  &  Co.,  191  111.  226. 

That  appellee  was  not  in  the  exercise  of  reasonable  care 
and  caution  for  his  own  safety  also  abundantly  appears 
from  the  evidence.  In  addition  to  the  evidence  we  have 
before  referred   to,  as  to  his    and  his  fellow-workmen's 
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knowledge  of  the  overhanging  condition  of  this  crust  of 
frozen  earth  before  it  fell,  Mr.  Swanson,  appellant's  fore- 
man, testified  that  appellee  told  him  immediately  after  the 
injury  that  it  was  his  own  fault.  Mr.  Blakesley,  general 
superintendent  for  appellant,  and  a  Mr.  Young,  who  repre- 
sented a  casualty  company  in  which  appellant  was  insured, 
testified  that  ten  days  after  the  injury  they  called  at  appel- 
lee's house,  and  Young  took  appellee's  statement  of  the  cir- 
cumstances of  his  injury  in  writing.  The  writing  was 
introduced  in  evidence  and  stated  that  appellee  was  familiar 
with  the  kind  of  work  he  was  doing  and  knew  it  was  dan- 
gerous, and  had  been  warned  by  the  superintendent  not  to 
undermine  dirt  and  rock  too  far,  that  remained  in  the 
bank;  and  further  stated  that  no  one  was  to  blame  for  the 
accident.  True,  appellee  denies  making  these  statements, 
and  no  one  else  testified  who  heard  any  of  them.  Appellee 
claimed  that  if  he  made  the  written  statement  offered  in 
evidence  he  was  delirious  at  the  time,  and  offered  proof 
tending  to  show  that  he  was  not  entirely  rational  at  times 
for  several  days  after  the  injury.  There  was  also  proof  in 
addition  to  that  of  Blakesley  and  Young  tending  to  show 
that,  with  the  possible  exception  of  conditions  produced  by 
medicines,  he  was  in  his  right  mind.  Blakesley  and  Young 
both  testified  that  he  was  when  the  statement  was  made. 
That  his  injury  was  not  the  result  or  fault  of  the  negli- 
gence of  appellant  is  clear,  and  that  he  so  regarded  it  at 
the  time  of  the  injury  is,  we  think  from  the  evidence,  prob- 
ably true,  but  whether  he  did  or  not  is  not  material  and 
does  not  alter  the  facts.  To  our  minds  appellee  did  not 
prove  a  cause  of  action  and  the  judgment  is  reversed. 

Reversed. 

Finding  of  facts,  to  be  incorporated  in  the  judgment  of 
the  court : 

We  find  that  John  Whalen's  injury  resulted  from  an  as- 
sumed risk  of  his  employment,  and  also  that  he  was  not  in 
the  exercise  of  due  care  and  caution  for  his  own  safety  at 
the  time. 
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Bockford  &  Interarban  Railway  Company  v.  George 

M.  Keyt^  et  ah 

Gen.  No.  4,865. 

1.  Streets— presumption  as  to  title  to.  In  the  absence  of  proof,  it 
is  presumed  that  the  fee  to  a  street  is  in  the  municipality. 

2.  Abutting  property  owukr— right  of,  to  recover  for  injury  by 
common  carrier.  An  abutting  property  owner  has  a  right  of  action  at 
law  to  recover  damages  for  an  injury  resulting  by  reason  of  the  unau- 
thorized maintenance  by  a  common  carrit^r  of  a  freight  business  in  front 
of  his  premises,  and  the  injury  being  continuing  in  nature  is  perma- 
nent in  the  sense  that  a  recovery  may  be  had  in  a  single  action  for  all 
damages,  past,  present  and  future. 

8.  Measure  of  DAMAGES~m  action  by  abutting  property  owner 
against  common  carrier.  Where  a  traction  company  has  been  organ- 
ized for  the  purpose  of  conducting  the  business  of  carrying  passengers 
and  without  authority  departs  from  the  terms  of  its  chai'ter  and  under- 
takes the  business  of  carrying  freight,  the  measure  of  damages  in  an 
action  by  an  abutting  property  owner  is  the  depreciation  in  the  market 
value  resulting  from  the  maintenance  by  such  company  of  such  freight 
business. 

4.  Depreciation  of  value — xchat  evidence  incompetent  to  establish. 
Where  the  question  at  issue  is  as  to  the  extent  of  the  depreciation  of 
the  market  value  of  real  property,  it  is  incompetent  to  show  conduct  of 
defendant  merely  of  a  temporary  character  which-  could  in  no  wise 
affect  permanently  the  value  of  the  property  in  question. 

5.  Value  of  property — what  evidence  is  incompetent  in  determin- 
ing. In  an  action  to  recover  for  injury  to  real  property,  where  the 
question  at  issue  is  as  to  the  extent  of  the  depreciation  of  the  market 
value  of  such  property,  it  is  not  competent  to  show  the  particular  use 
to  which  such  property  is  or  may  be  put  unless  such  use  gives  to  the 
property  an  increased  market  value  over  and  above  what  it  would  be 
worth  for  any  other  purix>se. 

Vickers,  J.,  dissenting. 

Action  on  the  case  for  injury  to  real  property.  Appeal  from  the  Cir- 
cuit Court  of  Winnebago  County;  the  Hon.  Arthur  H.  Frost,  Judge, 
presiding.  Heard  in  tlii^  court  at  the  April  terin^  1904.  Reversed  aud 
remanded.     Opinion  filed  November  23,  1004. 

Fisher  &  North,  for  appellant. 

K.  K.  Welsh,  for  appellees. 

Mr.  Presiding  Justice  Farmer  delivered  the  opinion  of 
the  court. 
This  is  an  appeal  from  a  judgment  in  the  Circuit  Court 
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of  Winnebago  county  against  appellant  in  favor  of  appel- 
lees for  §3,500  damages  alleged  to  have  resulted  to  certain 
real  estate  belonging  to  them  in  the  city  of  Rockford  from 
the  carrying  on  of  a  freight  business  over  appellant's  tracks 
in  front  of  and  adjacent  to  appellees'  property. 

Originall}'  the  Rockford  Railway  Light  &  Power  Com- 
pany owned  and  operated  a  street  railway  system  in  the 
city  of  Rockford  for  the  purpose  of  carrying  passengers. 
The  ordinance  granting  it  the  use  of  the  streets  contains 
this  provision  :  "  The  tracks  upon  said  street  shall  only  be 
used  for  passenger  traffic  and  a  freight  traffic  shall  not  be 
carried  on  over  said  tracks."  Prior  to  the  commencement 
of  this  suit,  the  Rockford  Railway  Lisrht  &  Power  Cora- 
pany  was  consolidated  with  and  became  the  property  of 
appellant  which  then  owned  and  operated  an  interurban 
line  between  Rockford  and  Belvidere.  After  the  consoli- 
dation appellant  conducted  the  street  railway  system  in  the 
city  of  Rockford,  using  the  tracks,  or  a  part  of  them,  also 
for  its  interurban  line.  It  also  gave  another  company 
operating  an  interurban  line  between  Rockford  and  Beloit 
and  Janesville,  Wisconsin,  the  privilege  of  using  the  tracks 
in  the  city  of  Rockford.  Both  these  interurban  companies 
were  engaged  in  carrying  on  a  passenger,  freight  and  ex- 
press business,  and  without  any  ordinance  or  franchise  from 
the  city  authorizing  them  to  do  so,  used  the  tracks  of  the 
old  company,  the  Rockford  Railway  Light  &  Power  Com- 
pany, to  run  their  freight  cars  over.  Appellees  own  the 
north  half  of  lot  seven  and  the  south  half  of  lot  eight  in  block 
six  in  the  city  of  Rockford,  which  has  a  frontage  on  Wymau 
street  of  sixt\^-six  feet  and  extends  back  from  the  street 
something  over  two  hundred  feet.  Upon  this  property 
appellees  had  erected  a  two-story  brick  veneered  building 
with  a  ten-foot  stone  basement,  which  they  occupied  and 
used  as  a  livery  and  sales  stable.  The  front  of  the  build- 
ing set  back  from  the  east  line  of  Wyman  street  five  feet. 
Wyman  street  ran  north  and  south  and  was  used  by  all  of 
appellant's  cars.  After  the  consolidation  before  mentioned 
and  before  the  commencement  of  this  suit,  appellant  bought 
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property  having  a  sixty-six  foot  frontage  on  Wyman  street 
and  adjoining  appellees'  property  on  the  north,  upon  which 
it  erected  a  building  for  use  as  a  freight  depot  in  the  hand- 
ling, loading  and  unloading  of  freight.  To  get  its  cars 
into  and  out  of  this  freight  depot  to  receive  and  discharge 
freight,  appellant  built  a  spur  track  starting  from  the  main 
track  in  Wyman  street  in  front  of  and  a  little  north  of  the 
center  of  appellees'  building  and  curving  northeast  and 
then  east  into  the  depot.  Both  appellant  and  the  other 
interurban  line  mentioned  use  this  spur  track  and  depot  in 
handling  freight  and  express.  Each  company  operates  one 
freight  car  which  makes  two  trips  daily. 

Appellees  claim  their  property  has  been  depreciated  in 
value  by  reason  of  the  construction  and  operation  of  this 
spur  track  and  the  carrying  on  of  the  freight  business  by 
appellant,  and  this  suit  was  brought  to  recover  therefor. 
One  count  of  the  declaration  after  reciting  the  consolida- 
tion of  the  Rockford  Railway  Light  &  Power  Company 
with  appellant,  charges  that  appellant  unlawfully  and  with- 
out authority  from  the  city  to  do  so,  constructed  the  spur 
or  switch  track  in  Wyman  street  and  has  ever  since  carried 
on  ''upon  and  over  said  spur  track  a  heavy  freight  traffic, 
and  did  continually  during  every  day  of  said  period  draw 
freight  cars  over  said  track  and  said  spur,  and  left  said 
freight  oars  standing  on  said  track  and  said  spur  in  front  of 
the  plaintiffs'  said  premisesand  loaded  and  unloaded  the  same 
at  said  point.  *  *  *  And  to  the  end  that  the  same  may 
become  and  remain  permanent,  said  defendant  is  now  in 
conjunction  with  its  said  switch  or  spur  track,  maintaining 
a  freight  house  of  a  permanent  character  immediately  north 
of  the  said  described  premises  of  the  plaintiffs,  and  abutting 
upon  the  said  Wyman  street;  that  in  addition  to  the  passage 
of  said  freight  cars  and  stopping  and  unloading  the  same, 
as  heretofore  set  forth,  in  said  street  and  on  the  side  thereof, 
in  front  of  and  adjoining  plaintiffs'  premises,  said  freight 
business  causes  large  numbers  of  conveyances  and  vehicles 
to  come  and  congregate  at  or  near  the  said  cars  in  the  said 
street  for  the  purpose  of  loading  and  unloading  freight, 
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parcels  and  packages,  and  thereby  aggravates  and  increases 
the  nuisance  created  and  maintained  as  hereinbefore  set 
forth."  The  other  count  charges  substantially  the  same 
matters  with  less  verbiage.  Appellant  pleaded  not  guilty, 
and  it  was  stipulated  that  under  that  plea  it  might  prove 
all  matters  of  defense  that  could  be  proven  under  properly 
drawn  special  pleas. 

On  the  trial  the  court,  over  the  objections  of  appellant, 
permitted  appellees  to  prove  that  their  property  had  been 
depreciated  in  value  and  permanently  damaged  by  the  acts 
of  appellant  charged  in  the  declaration,  and  held  that  the 
measure  of  damages  if  the  proof  warranted  a  recovery,  was 
the  depreciation  in  the  fair  market  value  of  the  property 
resulting  from  the  acts  complained  of. 

It  is  contended  by  appellant  that  this  was  erroneous; 
that  the  carrying  on  of  a  freight  business  by  it  in  the  city 
of  Rockford  was  unauthorized  and  unlawful  and  subject  to 
be  terminated  at  any  time  by  proceedings  to  abate  it  as  a 
nuisance,  and  that  the  recovery  should  have  been  limited 
to  the  damages  sustained  by  appellees  to  their  business  up 
to  the  time  of  the  commencement  of  the  suit.  This  ques- 
tion was  disposed  of  by  the  Supreme  Court  in  Doane  v. 
Lake  St.  El.  R.  K  Co.,  165  III.  610.  In  that  case  an  abut- 
ting property  owner  sought  to  enjoin  the  defendant  from 
constructing  and  operating  an  elevated  railroad  in  the  street 
on  the  ground  that  it  had  not  secured  the  signatures  of 
the  owners  of  the  amount  of  frontage  required  by  law,  and 
that  therefore  the  ordinance  purporting  to  authorize  the 
construction  of  the  railroad  was  void  and  conferred  no 
authority  upon  defendant.  The  Circuit  Court  sustained  a 
demurrer  to  the  bill  and  dismissed  it  for  want  of  equity 
and  its  judgment  was  affirmed  by  the  Appellate  and  Su- 
preme Courts.  In  the  opinion  of  the  Supreme  Court,  it  is 
said :  "  The  r^al  ground  upon  which  relief  by  injunction 
is  denied  in  such  case  is,  that  the  use  of  the  street  being 
within  the  purposes  for  which  it  is  laid  out,  and  therefore 
a  proper  use,  the  right  to  convey  is  properly  a  question 
between  the  defendant  and  the  municipality  having  the 
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control  of  its  streets  and  charged  with  the  duty  of  keeping 
thera  free  from  unlawful  obstructions,  or  between  the  de- 
fendant and  the  public  generally,  the  individual  being  left 
to  his  action  for  damages  for  any  injury  resulting  to  his 
property.  He  has  no  standing  in  equity  on  account  of 
public  injury  or  for  the  purpose  of  inflicting  punishment 
upon  the  defendant  for  its  wrongful  acts.  He  can  only 
invoke  that  jurisdiction  in  order  to  protect  his  property 
from  threatened  injury.  His  injury  is  a  depreciation  of  the 
property,  which  is  capable  of  being  estimated  in  money 
and  recoverable  in  an  action  at  law,  therefore  a  court  of 
equity  will  not  interfere  by  injunction.  *  *  *  But  it  is 
said  that,  being  in  the  street  unlawfully,  the  obstruction  is 
a  public  nuisance,  subject  to  be  abated  and  removed  at  any 
time,  and  therefore  the  recovery  could  only  be  had  for  dam- 
ages to  the  time  of  bringing  the  suit.  This  position  is 
based  upon  the  proposition  that  a  railroad  unlawfully  in  a 
street  is  a  public  nuisance,  and  liable,  as  such,  to  be  abated 
at  any  time  and  therefore  a  recovery  for  damages  can  only 
be  had  to  the  time  of  bringing  the  action,  and  hence  a  mul- 
tiplicity of  suits  will  become  necessary  to  give  the  com- 
plainant a  complete  remedy.  The  position  is  untenable. 
The  injury  would  be  a  continuing  and  permanent  one,  and 
therefore  a  single  recovery  can  be  had  for  the  whole  dam- 
ages, present  and  future." 

Wyman  street  is  admitted  to  be  a  public  street  and  the 
presumption  of  law  is  that  the  fee  of  said  street  is  in  the 
city  of  Rockford.  City  of  Chester  v.  Wabash,  Chester  & 
Western  R.  R.  Co.,  182  111.  382.  It  is  not  denied  that  the 
city  had  the  power  to  authorize  appellant  to  carry  freight 
over  its  lines  in  said  Wyman  street,  and  we  think  this  pre- 
sents an  altogether  different  question  from  that  arising  over 
the  use  of  the  streets  by  a  corporation  or  natural  person  for 
a  purpose  for  which  the  municipal  authorities  had  not  the 
riffht  to  authorize  it  to  be  used.  To  our  minds  the  Doane 
case,  which  has  never  been  overruled  or  modified,  and  the 
authorities  there  cited,  settle  the  question  contrary  to 
appellant's  contention.     That  the  law  may  afford  the  pub- 
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lie  authorities  a  remedy  to  stop  appellant  from  carrying  on 
a  freight  business,  could  be  of  no  benefit  to  appellees  if  not 
resorted  to,  and  it  would  seem  both  unreasonable  and  un- 
just to  compel  them  to  suffer  dama^^es  to  their  proper tv^,  and 
because  the  public  authorities  might  have  a  legal  remedy 
to  prevent  appellant's  using  the  streets  for  freight  traffic, 
to  hold  that  they  could  only  recover  for  damages  to  their 
business  up  to  the  time  of  bringing  the  suit.  It  does  not 
appear  that  the  municipal  authorities  objected  to  the  use 
made  of  the  streets  by  appellant  and  it  could  not  be  known 
by  appellees  that  they  ever  would  interfere.  The  fact 
that  they  made  no  objections  would  justify  appellees  in 
assuming  that  appellant  was  carrying  on  its  freight  busi- 
ness with  the  implied  consent  of  the  city  authorities.  It 
is  said  in  the  Doane  case  that  the  damage  done  to  pri- 
vate property  in  such  cases  is  susceptible  of  compensation 
by  a  money  judgment,  and  the  proper  remedy  is  by  an 
action  at  law  to  |have  the  damages  assessed  on  the  basis 
that  the  injury  is  permanent.  ^ 

Appellant  argues  that  if  appellees  are  permitted  to  re- 
cover on  the  theory  that  their  property  has  been  perma- 
nently depreciated  in  value,  and  afterwards  it  should  at  the 
instance  of  the  public  authorities  be  compelled  to  cease 
carrying  on  the  freight  business,  it  would  have  paid  dam- 
ages that  never  accrued  to  or  were  sustained  by  appellees. 
It  is  sufficient  to  say  that  if  appellant  is  in  danger  of  suf- 
fering on  account  of  a  judgment  against  it  for  future  dam- 
ages which  may  never  accrue,  it  is  a  self-imposed  danger 
resulting  from  its  own  wrongful  acts  and  it  cannot  now 
interpose  this  possible  contingency  as  a  defense  against 
appellees  who  are  in  no  way  responsible  for  the  position  in 
which  appellant  fears  it  has  placed  itself.  We  are  of 
opinion,  therefore,  that  the  dburt  did  not  err  in  adopting  as 
the  measure  of  damages,  the  permanent  depreciation  in  the 
value  of  the  property. 

Counsel  for  appellant  insists  that  the  freight  business  of 
appellant  is  a  mere  incident  to  the  interurban  s\^stem  and 
business  and  that  if  the  depreciation  in  the  fair  market 
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value  of  the  property  is  the  correct  measure  of  damages, 
the  entire  ititerurban  system  should  be  considered  in  deter- 
mining the  effect  the  freight  traffic  had  upon  the  value  of 
appellees'  property.  Under  the  franchise  of  the  Kockford 
Kail  way.  Light  &  Power  Company  to  which  appellant  suc- 
ceeded, it  had  a  right  to  maintain  a  passenger  traffic  on  the 
streets  of  the  city  and  there  was  no  limitation  upon  it  as  to 
the  number  of  cars  it  might  use.  When,  however,  itengaged 
in  the  freight  business  and  built  the  spur  track  for  that 
purpose,  it  was  the  adopting  of  a  feature  in  the  operation 
of  its  road,  unauthorized  and  not  contemplated  by  the 
franchise  authorizing  the  carrying  on  of  a  passenger  traffic, 
and  rendered  the  company  liable  to  an  abutting  property 
owner  for  all  damages  caused  by  such  new  feature.  W. 
St.  L.  &  P.  Ey.  Co.  V.  McDougall,  118  111.  229;  Aldis  v. 
Union  El.  R.  E.  Co.,  203  111.  6G7.  The  question  therefore 
was,  did  the  use  of  the  street  by  appellant  for  freight  and 
express  traffic  depreciate  the  market  value  of  appellees' 
property?  If  it  depreciated  its  market  value  appellees 
were  to  that  extent  damaged,  and  if  it  did  not,  they  were 
not  damaged.  The  property  could  not  be  both  benefited 
and  damaged  at  the  same  time,  whether  the  freight  traffic 
be  considered  as  incident  to  appellant's  interurban  system 
or  not.  We  do  not  think  the  court  erred  or  that  appellant 
was  prejudiced  by  the  court's  ruling  in  this  respect. 

We  are  of  the  opinion,  however,  that  the  court  erred  in 
admitting  testimony  as  to  the  stopping  of  cars  and  loading 
and  unloading  freight  and  packages  in  the  street  before  the 
completion  of  appellant's  freight  depot  and  building.  The 
building  sets  back  thirty  feet  from  the  street  and  the  spur 
track  leads  into  it.  Appellant's  cars  are  run  over  the  spur 
track  into  the  building  and  there  receive  and  discharge 
freight.  There  is  also  a  driveway  into  the  building  used 
by  teams  in  hauling  freight  to  and  from  it.  The  uncon- 
tradicted testimony  offered  by  appellant  is  that  since  the 
building  was  completed  in  the  fall  of  1903,  the  cars  have 
been  run  into  the  building  and  the  loading  and  unloading 
done  therein,  and  that  since  that  time,  no  cars  have  stood 
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on  the  curve  or  spur  for  that  purpose.  This  testimony  is 
corroborated  by  appellees.  Ferdinand  P.  Keyt  testified 
that  "since  they  have  the  driveway  north  of  the  buildinc^, 
they  load  and  unload  their  cars  back  on  the  platform." 
There  was  also  testimony  of  other  witnesses  offered  by  ap- 
pellees that  they  had  not  seen  cars  stand  in  front  of  their 
stable  to  load  and  unload  freight  since  the  fall  of  1903.  It 
is  apparent  from  the  testimony  that  the  use  of  the  street 
and  spur  track  in  front  of  and  adjacent  to  appellees'  build- 
ing to  load  and  unload  freight  from  appellant's  cars,  \yas 
temporary,  and  ceased  when  its  building  was  completed,  so 
that  cars  could  be  run  into  it  for  that  purpose.  Such  tem- 
porary use,  while  it  might  inconvenience  and  damage  ap- 
pellant's business,  could  not  be  properl}' considered  as  affect- 
ing permanently  the  value  of  appellees'  pro])erty.  C.  B.  U. 
P.  R.  Co.  V.  Twine,  23  Kan.  415.  Neither  do  we  think  the 
fact  that  wagons  and  teams  in  hauling  freight  to  and  from  ap- 
pellant's freight  depot  sometimes  congregate  in  and  block 
the  street  in  front  of  their  own  building  can  be  considered 
as  an  element  of  damages  to  appellees'  property.  By  suing 
for  permanent  damages  to  their  property  appellees  elected 
to  treat  the  freight  and  express  traffic  carried  on  by  appel- 
lant as  permanent  and  the  fact  that  this  traffic  was  carried 
on  without  authority  from  the  city  could  give  appellees  no 
greater  rights,  nor  in  any  manner  aflfect  the  question  of 
their  damages.  So  far  as  the  parties  to  this  suit  are  con- 
cerned the  questions  involved  should  be  treated  as  if  appel- 
lant was  lawfully  conducting  its  freight  business  and  main- 
taining its  depot  in  connection  with  that  traffic.  C.  &  E. 
I.  R.  R.  Co.  V.  Loeb,  118  III.  208.  Under  those  conditions 
the  maintenance  of  their  depot  and  hauling  freight  to  and 
from  it  by  teams  could  not  constitute  an  element  of  dam- 
ages to  appellees'  property.  The  lawful  use  of  a  street  al- 
though it  may  and  often  does  cause  annoyance  and  incon- 
venience to  a  property  owner,  still  may  not  constitute  a 
ground  of  recovery  for  permanent  injury  to  his  property. 
Two  freight  cars  make  two  trips  each  dail3'"over  the  tracks  in 
"VVyman  street,  and  five  hundred  or  six  hundred  passenger 
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cars.  Only  one  passenger  car  a  day  is  run  over  the  spur 
track  into  the  freight  building  and  that  is  for  the  purpose 
of  housing  it  for  the  night.  The  freight  cars  come  down 
the  street  from  the  north  to  the  spur  in  front  of  appellees' 
building,  then  stop  and  back  on  the  spur  into  the  freight 
depot.  The  testimony  shows  that  to  stop  at  the  spur, 
throw  a  switch  and  back  into  the  building  occupies  about 
one  minute's  time.  That  the  use  of  the  street  in  front  of 
appellees'  property  in  this  manner  may  depreciate  its 
market  value  cannot  be  denied,  but  the  evidence  should 
have  been  confined  to  such  use  as  is  of  a  permanent  char- 
acter and  reasonably  necessary  in  the  conduct  of  appellant's 
business.     O.  &  M.  Ry.  Co.  v.  Watcher,  123  111.  410. 

By  the  second  instruction  given  for  appellees,  the  court 
told  the  jury  that  it  would  be  its  duty  in  determining  the 
amount  of  damages  to  consider  '*  all  inconveniences  or 
obstructions  actually  brought  about  or  occasioned  by  the 
carrying  on  of  the  freight  traffic  in  question  in  front  of  and 
adjoining  plaintiffs'  property."  The  third  instruction  told 
the  jury  *'  to  take  into  consideration  each  and  every  mat- 
ter and  element  of  every  kind  so  far  as  the  same  appears 
from  the  evidence."  By  these  instructions  the  jury  might 
well  understand  that  the  temporary  use  of  the  street  before 
the  completion  of  the  freight  building,  the  stopping  of  cars 
in  the  street  and  unloading  them  both  in  front  of  appellees' 
building  and  in  the  street  adjacent  to  it,  and  the  driving  in 
and  stopping  of  teams  in  front  of  their  depot  building,  were 
elements  proper  to  be  considered  in  determining  the  per- 
manent depreciation  in  value  of  the  premises. 

Such  uses  of  the  street  so  far  as  unlawful  were  but  tem- 
porary, could  not  be  authorized  by  the  city  council  and 
were  subject  to  be  abated  any  time  at  the  instance  of  appel- 
lees or  any  other  interested  person.  Pennsylvania  Co.  v. 
City  of  Chicago,  181  111.  289.  Bat  it  was  not  unlawful  for 
appellant  to  construct  and  maintain  a  freight  depot  on  the 
lot  adjoining  appellees'  premises.  Such  use  by  appellant  of 
its  lot  could  afford  no  ground  for  recovery  by  appellees  for 
depreciation  in  the  value  of  their  premises.     It  might  be 


Second  District — A.  D.  1904.  41 

Rockford  &  Interurban  Ry.  Co.  v.  Keyt. 

that  appellees  would  have  preferred  as  neighbors  a  private 
residence  or  a  retail  dry  goods  store,  but  the  owner  of  a 
lot  cannot  be  required^to  consult  the  wishes  of  his  neig)]- 
bor  about  the  uses  to  which  he  will  put  his  premises  so 
long  as  he  uses  them  for  a  lawful  purpose. 

On  the  trial  the  court  permitted  appellees  to  prove  the 
damage  to  their  property  as  a  livery  and  sales  stable  and 
this  is  complained  of  b}''  appellant.  The  proper  measure  of 
damages  was  the  difference  between  the  value  of  the  prem- 
ises before  and  after  the  use  of  the  street  for  freight  and 
express  traffic.  Was  its  market  value  as  property  depreci- 
ated ?  If  for  the  purpose  for  which  it  was  used  by  the 
owners  it  had  an  intrinsic  value  over  and  above  its  market 
value  for  any  other  purpose,  that  value  belonged  to  the 
owners  and  would  be  a  proper  element  to  be  cohsidered. 
But  although  it  may  have  been  convenient  and  favorably 
located  for  the  business  for  which  it  was  used,  unless  this 
gave  it  an  increased  market  value  above  what  it  would  be 
worth  for  any  other  purpose,  it  could  not  be  controlling. 
Dnpuis  V.  C.  &  N.  W.  Ry.  Co.,  115  111.  97;  Hercules  Iron 
Works  V.  E.  J.  &  E.  Ry.  Co.,  141  111.  491;  R.  1.  &  F.  Ry. 
Co.  V.  Leisy  Bre\ying  Co.,  174  III.  547. 

Appellees  claimed  that  the  property  was  specially  adapted 
to  the  uses  to  which  it  was. put  and  on  that  account  had  an 
especial  value.  It  was  not,  in  our  opinion,  erroneous  to 
allow  the  proof  offered  on  that  subject.  The  court  also 
very  properly  allowed  appellant  to  offer  proof  that  the 
property  is  well  adapted  to  other  uses  and  that  its  market 
value  has  not  been  affected  by  the  establishment  of  the 
freight  traffic  by  appellant.  The  instruction  given  by  the 
court  on  this  subject,  we  think  was  substantially  in  har- 
mony with  the  authorities.  We  are  also  of  opinion  that 
no  error  was  committed  by  the  court  in  failing  to  instruct 
the  jury  that  the  improved  condition  of  the  pavement  in 
front  of  appellees'  property  claimed  to  have  been  made  by 
appellant  when  it  built  the  spur  track,  should  be  consid- 
ered in  determining  whether  the  property  was  depreciated 
in  value. 
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Whether  the  verdict  was  excessive  it  is  not  now  nec<s- 
sary  to  decide,  but  in  view  of  the  fact  that  improper  testi- 
mony was  heard  which  might  well  contribute  to  such  a 
result,  and  the  further  fact  that  the  jury  was  instructed  to 
consider  it  in  arriving  at  their  verdict,  we  are  not  satisfied 
to  approve  so  large  a  verdict  and  judgment,  and  for  the 
errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded, 

VicKKRs,  J. : 

I  do  not  concur  in  the  conclusion  reached  in  this  case. 
In  my  opinion  the  judgment  below  is  right  and  ought  to 
be  affirmed. 


Chicago^  Rock  Island  &  Pacific  Railroad  Company  v. 
Michael  F«  Morau^  by  next  friend. 

Gen.  No.  4,354. 

1.  Passenger  and  carrier— M;/iaf  does  tvoi  establish  relation  of. 
Where  a  boy  boards  a  railroad  train  for  the  purpose  of  selling  newspa- 
pers under  a  custom  which  permitted  such  sale  but  did  not  contemplate 
continuance  upon  such  train  while  in  motion,  he  does  not  become  a 
passenger,  in  the  absence  of  his  declaration  of  an  intention  so  to  do, 
notwithstandiFig  he  may  have  in  his  pocket  sufficient  money  with  which 
to  pay  his  fare. 

2.  Ejection  from  train — when  railroad  company  not  liable  for  in- 
juries resulting  from.  A  railroad  company  is  not  liable  for  the  act  of 
its  brakeman,  acting  without  authority,  in  ejecting  a  trespasser  from  a 
moving  train. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  County;  the  Hon.  Charles  B.  Gaknsey,  Jutlge,  presid- 
ing. Heard  in  this  court  at  the  April  term,  1904.  Reversed  and  re- 
manded.    Opinion  filed  November  23,  1904. 

SxAPP,  IIeise  &  DiBRLL,  for  appellant;  R.  A.  Jackson 
and  W.  T.  Eankin,  of  counsel. 

J.  W.  Downey,  for  appellee. 
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Mr.  Presiding  Justice  Farmer  delivered  the  opinion  of 
the  court. 

Michael  F.  Moran,  a  boy  fourteen  years  and  three  months 
old,  was  engaged  in  peddling  newspapers  in  the  city  of 
Joliet,  mornings  and  evenings,  before  and  after  school. 
He  was  accustomed  to  go  to  the  depot  every  morning  to 
sell  papers  to  passengers  on  a  passenger  train  of  appellant 
which  arrived  at  Joliet  at  5:20  from  the  west.  Other  boys 
were  engaged  in  the  same  business  and  they  would  appoint 
certain  coaches  to  each  boy.  They  wore  in  the  habit  of 
getting  on  the  train  when  it  stopped,  to  sell  their  papers. 
On  the  morning  of  January  1,  1902,  Michael  F.  Moran,  as 
was  his  custom,  was  at  the  depot  of  appellant  on  the  ar- 
rival of  the  5:20  east-bound  train  for  the  purpose  of  selling 
papers  to  passengers  thereon.  While  so  engaged  and  while 
the  train  was  standing  still,  he  went  upon  the  steps  of  the 
chair  car.  It  was  a  vestibuled  car  and  the  door,  which  was 
at  the  top  of  the  steps,  was  closed.  A  passenger  came  out, 
oj^ned  the  door  and  asked  for  a  paper.  Moran  produced 
the  paper  and  says  that  a  train  employee,  whom  he  called 
a  porter  but  who  proved  to  be  a  brakeraan,  grabbed  the 
paper  out  of  his  hand  and  hallooed  "  two  for  a  nickel;"  that 
he  then  had  to  get  another  paper  out  of  his  sack  and  by 
the  time  he  did  so  the  train  was  in  motion  and  going  so 
fast  that  he  was  afraid  to  jump  off,  and  he  sat  down  on  the 
second  step  of  the  coach.  He  says  he  knew  the  train 
would  stop  at  the  E.  J.  &  E.  crossing,  and  intended  to  stay 
on  till  it  stopped,  but  that  the  train  employee  who  was 
dressed  in  a  uniform,  opened  the  vestibule  door  and  told 
him  to  get  off;  that  at  first  he  didn't  think  he  meant  it  and 
made  no  movement  to  obey,  and  that  tlje  man  then  turned 
quickly  toward  him  and  while  within  three  or  four  feet  of 
appellee  told  him  in  an  angry  tone  to  get  off  quick.  He 
says  the  words  and  manner  of  the  brakeman  so  frightened 
him  that  he  jumped.  It  was  so  dark  he  could  not  see 
where  he  was  going  to  alight  and  he  fell  so  that  the  wheels 
of  the  car  passed  over  one  foot  and  so  cut  and  mashed  it  that 
the  greater  portion  of  it  had  to  be  amputated.    He  brought 
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suit  by  his  next  friend  against  the  company  for  damages, 
and  recovered  a  verdict  and  judgment  for  $4,000,  from 
which  the  defendant  appealed. 

The  first  question  necessary  to  be  considered  in  order  to 
arrive  at  a  determination  of  the  rights  of  the  parties  is  as 
to  the  capacity  in  which  appellee  was  on  appellant's  train, 
whether  as  a  passenger  or  trespasser.  There  is  no  direct 
averment  in  the  declaration  that  he  was  a  passenger. 
Some  of  the  counts  charge  generally  that  he  was  lawfully 
on  the  train;  others  that  according  to  a  custom,  and  with 
the  knowledge  and  consent  of  appellant,  he  was  on  the 
train  for  the  purpose  of  selling  passengers  thereon  newspa- 
pers. It  is  contended  by  counsel  for  appellee,  first,  that  he 
was  a  passenger;  second,  that  even  if  he  were  a  trespasser, 
under  the  facts  appellant  is  liable.  Both  contentions  are 
denied  by  appellant. 

"  A  passenger,  in  the  legal  sense  of  the  term,  is  one  who 
travels  in  some  public  conveyance  by  virtue  of  a  contract, 
express  or  implied,  with  the  carrier  as  to  the  payment  of 
fare  or  that  which  is  accepted  as  an  equivalent  therefor. 
The  relation  of  carrier  and  passenger  is  dependent  upon  the 
existence  of  a  contract  of  carriage  between  the  carrier  and 
the  passenger,  made  by  themselves  or  by  their  respective 
agents."     5  Am.  &  Eng.  Ency.  of  L.,  486. 

"The  relation  of  carrier  and  passenger  begins  when  one 
puts  himself  in  the  care  of  the  carrier,  or  directly  within 
its  control,  with  a  honafirle  intention  of  becoming  a  passen- 
ger, and  is  accepted  as  such  by  the  carrier."     Ibid.  488. 

Our  Supreme  Court  held  in  I.  C.  R.  R.  Co.  v.  O'Keefe, 
lOS  111.  115,  that  the  relation  of  carrier  and  passenger  is  a 
contract  relation  that  both  parties  must  enter  into  to  be 
bound  by,  and  said :  "  The  passenger  may  do  this  by  put- 
ting himself  into  the  care  of  the  railroad  company  to  bo 
transported,  and  the  company  does  it  by  expressly  or  im- 
pliedly receiving  him  and  accepting  him  as  a  passenger. 
The  acceptance  of  the  passenger  need  not  be  direct  or  ex- 
pressed, but  there  must  be  something  from  which  it  may 
be  fairly  implied.     One  does  not  become  a  passenger  until 
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he  has  put  himself  in  charge  of  the  carrier  and  has  been 
expressly  or  impliedly  received  as  such  by  the  carrier."  In 
Spannagle  v.  C.  &  A.  R.  R.  Co.,  31  111.  App.  460,  it  was  said  : 
"No  express  contract  being  shown,  before  a  duty  rested 
upon  the  defendant  the  plaintitf  must  in  some  manner  in- 
dicate his  purpose  of  becoming  such  passenger,  and  place 
himself  in  charge  of  the  carrier."  See  also  O'Donnell  v. 
C.  &  K  W.  Ry.  Co.,  106  III.  App.  .287. 

Under  these  definitions  and  rules  we  think  there  was 
wanting  the  necessary  and  essential  elements  to  constitute 
appellee  a  passenger  of  appellant.  Appellee  testified  that 
he  had  more  than  a  dollar  in  his  pocket  and  that  when  he 
discovered  the  train  was  going  so  fast  as  to  make  it  dan- 
gerous for  him  to  leave  it  while  in  motion,  he  intended  to 
stay  on  until  it  stopped,  and  that  he  knew  it  would  stop 
at  the  E.  J.  &  E.  crossing  for  the  signal.  Whatever  inten- 
tion he  may  have  had  in  his  mind,  it  is  not  pretended  that 
it  was  communicated  to  appellant's  servant,  or  that  he  did 
anything  more  than  merely  to  sit  down  on  the  steps  of  the 
car  to  wait  till  it  stopped  at  the  E.  J.  &  E.  crossing,  to  in- 
dicate that  he  had  any  purpose  or  desire  of  becoming  a 
passenger.  When  he  went  upon  the  train  it  was  not  for 
that  purpose,  and  there  is  no  evidence  tending  to  show  that 
he  subsequently  did  or  said  anything  that  would  bring  him 
within  the  rules  as  to  wliat  is  necessary  to  constitute  a 
passenger.  The  mere  fact  that  he  had  money  in  his 
pocket,  could  not,  without  his  tendering  or  offering  to  pay  his 
fare,  alter  his  relation.  Althou.2:h  he  swears  he  had  more 
than  a  dollar  in  his  pocket,  he  does  not  say  that  he  intended 
to  pay  railroad  fare,  but  intended  to  get  oflf  when  the  train 
stopped  at  the  crossing  mentioned;  but  even  if  he  had  I 
in  his  mind  the  intention  to  pay  railroad  fare,  we  think-. 
under  the  facts  this  would  be  immaterial,  as  there  was  noi 
contract,  express  or  implied,  between  him  and  the  carrier." 
Gardner  v.  New  Haven,  etc.,  R.  R.  Co.,  51  Conn.  143.  If, 
as  is  claimed  by  appellee,  every  person  on  a  passenger  train 
is  presumed  to  be  a  passenger  until  the  contrary  appears, 
the  evidence  in  this  case  establishes  the  contrary.     We  can 
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reach  no  other  conclusion  than  that  appellee  was  a  tres- 
passer. It  is  .irgued  by  counsel  that  appellee  had  been  in 
the  habit,  with  the  knowledge  and  consent  of  appellant, 
of  going  upon  its  trains  to  furnish  its  passengers  with 
newspapers,  and  that  under  the  rule  in  I.  C.  R.  R.  Co.  v. 
Hopkins,  200  111.  122,  appellant  owed  him  the  duty  of  using 
at  least  ordinary  care  to  avoid  injuring  him.  There  is,  we 
think,  a  very  wide  distinction  between  that  case  and  this. 
In  the  Hopkins  case  the  injury  occurred  by  the  plaintiff 
stumbling  over  a  skid  on  defendant's  platform  over  which 
she  was  passing  to  serve  the  postal  clerks  on  the  train  with 
meals,  as  she  had  been  in  the  habit  of  doing  with  the 
knowledo^e  and  approbation  of  the  railroad  company  for 
several  years.  In  this  case  appellee  may  have  been  in  the 
habit  of  getting  upon  appellant's  train  to  serve  its  passen- 
gers with  newspapers  with  the  knowledge  and  consent  of 
appellant,  but  even  under  these  conditions  it  was  his  duty 
to  depart  from  the  train  before  or  when  it  started  to  leave 
the  station.  There  is  no  evidence  that  anything  in  the  cus- 
tom or  practices  of  appellee  in  selling  newspapers  upon  ap- 
pellant's train  authorized  or  justified  him  in  remaining  on 
the  cars  or  steps  until  the  train  should  reach  the  E.  J.  &  E. 
crossing  or  any  other  place.  There  is  nothing  in  the  evi- 
dence to  show  that  appellee  was  in  the  habit  of  remaining 
upon  the  train  to  sell  newspapers  until  it  was  in  motion,  or 
that  appellant  ever  consented  to  his  doing  so,  and  even  if 
he  did  get  upon  the  train  as  a  licensee,  he  should  not  have 
remained  thereon  until  the  train  was  in  motion.  To  our 
minds  the  evidence  conclusively  establishes  that  appellee 
was  a  trespasser. 

The  question  then  arises,  was  the  brakeman  acting  within 
the  line  of  his  employment  in  ejecting  trespassers  from  the 
train,  and  is  the  railroad  company  liable  for  his  wilful  and 
wanton  acts  in  so  doing.  The  rules  of  appellant  concern- 
ing the  management  of  its  trains  and  defining  the  duties 
of  those  in  charge  were  introduced  in  evidence  and  con- 
ferred no  authority  on  the  brakeman  to  eject  from  the  train 
persons  wrongfullj'  thereon,  except  in  cases  where  such 
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authority  is  delegated  to  the  brakeman  b\^  the  conductor, 
to  whom  the  rules  commit  the  management  and  control  of 
the  train.  It  has  been  almost  universally  held  that  brake- 
men  on  freight  trains  have  not  the  implied  authority  to 
eject  trespassers  therefrom,  and  in  the  absence  of  express 
authority  in  such  cases  the  railroad  company  is  held  not 
liable  for  such  acts  of  brakemen.  If  the  same  rule  is  appli- 
cable to  brakemen  on  passenger  trains,  then  there  can  be  no 
recovery  under  the  evidence  in  this  record. 

We  have  spent  much  time  in  the  examination  of  author- 
ities cited  in  briefs  of  counsel  on  both  sides,  and  in  endeav- 
oring to  find  additional  cases,  and  whatever  our  own  views 
may  be  as  to  what  the  law  ought  to  bo,  we  cannot  resist 
the  conclusion  and  conviction  that  by  the  great  weight  of 
authority  a  railroad  company  cannot  be  held  liable  for  the 
acts  of  a  brakeman,  whether  on  a  passenger  or  freight  train, 
in  forcing  a  trespasser  from  a  moving  train  and  thereby 
injuring  him7uTri«ss4t  appears  that  the  act  is  either  within 
the  express  or  implied  authority  of  such  brakeman.  The 
case  of  C,  R.  I.  &  P.  Ey.  Co.  v.  Brackman,  78  III.  App.  144, 
decided  by  this  court,  involved  the  liability  of  the  compai;iy 
for  the  act  of  a  brakeman  on  a  freight  train  in  forcibly 
ejecting  a  trespasser.  In  the  opinion  in  that  case  will  be 
found  practically  all  the  authorities  directly  in  point  on 
this  question,  where  the  train  involved  was  a  freight,  and 
some  relating  to  passenger  trains.  It  is  conceded  by  coun- 
sel for  appellee  that  a  railroad  company  is  not  responsible 
for  injuries  to  a  trespasser  resulting  from  being  forcibly 
expelled  from  a  freight  train  by  a  brakeman  where  no  au- 
thority is  shown  in  the  brakeman  to  expel  trespassers,  but 
it  is  contended  that  the  rule  is  different  with  regard  to 
passenger  trains.  We  have  diligently  searched  the  books 
for  authorities  and  precedents  on  this  question,  and  find 
the  rule  established  by  the  great  weight  of  authority  to  be, 
that,  in  order  to  hold  the  employer  liable  it  must  appear 
from  the  evidence  that  the  employee  was  acting  within  the 
usual  scope  of  his  authority  and  employment  or  that  his 
act  causing  the  injury  was  expressly  directed  or  authorized 
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by  the  master  or  some  one  representing  the  master.  Cases 
are  to  be  found  where  the  right  to  recover  by  a  trespasser 
who  was  forcibly  expelled  from  a  train  has  been  sustained, 
but  in  most  of  them  it  will  be  found  that  it  was  shown  to 
be  the  duty  of  brakemen  to  expel  trespassers,  or  where  in 
the  absence  of  any  showing  at  all  on  the  subject  it  was 
held  to  be  within  the  implied  authority  of  the  brakeman. 
In  I.  C.  R.  R.  Co.  V.  King,  179  111.  91,  the  company  was 
held  liable  to  a  tre^asser  who  was  injured  by  the  wilful 
act  of  a  brakeman  inf  dragging  him  from  the  brake  rods  of 
a  freight  car  in  a  wilful  and  reckless  manner  while  the 
train  was  in  motion,  and  thereby  injuring  him.  In  that 
case,  however,  the  brakeman  testified  that  the  instructions 
to  brakemen  were  to  put  trespassers  off  when  found  beat- 
ing their  way  and  the  Supreme  Court  held  that  this  con- 
clusively showed  the  brakeman  was  acting  within  the  scope 
of  his  authority  in  putting  the  plaintiff  off.  In  K.  C,  Ft. 
Scott  &  G.  R.  R.  Co.  V.  Kelly,  36  Kansas,  655,  the  company 
was  heid  liable  for  the  act  of  a  brakeman  in  forcing  a  tres- 
passer from  the  train,  but  it  appears  from  the  opinion  of 
the  court  that  the  evidence  did  not  disclose  what  the  duties 
of  the  brakeman  were  on  the  defendant's  road,  and  in  the 
absence  of  proof  in  that  respect,  the  court  held  that  under 
the  general  scope  of  the  brakeman's  employment,  he  had 
implied  authority  to  remove  trespassers.  These  are  not  all 
the  cases  that  might  be  cited  where  liability^  has  been  sus- 
tained on  these  grounds  but  are  sufficient  to  illustrate  the 
reasons  for  adopting  this  view.  There  are  a  few  cases  hold- 
ing a  railroad  company  liable  for  the  act  of  a  brakeman 
against  trespassers,  which  appear  to  us  to  be  well  consid- 
ered, and  but  for  the  fact  that  their  doctrine  has  not  been 
adopted  in  this  state,  and  has  not  been  followed  in  the 
great  majority  of  cases  in  other  states,  we  would  be  dis- 
posed to  accept  them  as  the  law  in  this  case.  We  refer  to 
Hoffman  v.  X.  Y.  Cent.  &  Hud.  Riv.  R.  R.  Co.,  87  N.  Y.  25; 
Smith  V.  L.  &  N.  R.  R.  Co.,  95  Kentucky,  11;  Brevig  v.  C, 
St.  P.,  M.  &  O.  Ry.  Co.,  64  Minn.  168.  In  those  cases  the 
rule  announced  substantially  is  that  the  company's  liability 
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depends  upon  the  purpose  and  intent  of  the  brakeman  in 
committing  the  act.  If  the  end  sought  to  be  accomplished 
bj'  the  brakeman  was  the  intentional  or  malicious  infliction 
of  an  injury  upon  the  plaintiff,  there  could  be  no  liability; 
but  if  the  object  and  purpose  was  to  eject  the  intruder 
without  any  evil  design  and  merely  to  protect  the  interests 
of  his  employers,  the  company  would  be  liable  however 
cruel  and  reckless  the  means  employed  were.  In  the 
Brackman  case,  aupra^  and  Farber  v.  Mo.  Pac.  Ry.  Co.,  116 
Mo.  81,  will  be  found  the  citation  and  a  discussion  of  a 
very  large  number  of  cases  on  the  subject,  and  we  will  not 
here  cite  or  refer  to  them.  Cases  are  to  be  found  in  this 
state  where  railroad  companies  have  been  held  liable  for 
the  acts  of  engineers  in  violently  expelling  from  engines 
persons  having  no  right  to  be  upon  them,  but  the  liability 
was  based  upon  the  fact  that  the  engine  was  under  control 
of  the  engineer  and  it  was  his  duty  to  keep  unauthorized 
persons  off  of  it. 

The  rules  of  defendant  introduced  in  evidence,  among 
other  things,  contained  this  clause:  "  Train  men  must  not, 
under  any  circumstances,  eject  a  tramp  or  tramps,  or  other 
trespassers  upon  the  train  while  it  is  in  motion,  nor  with- 
out first  conferring  with  the  conductor,  who  may  delegate 
special  authority  to  train  men."  The  conductor  and  brake- 
man  both  testified  that  no  special  authority  was  given  to 
the  brakeman  to  remove  the  plaintiff  or  compel  him  to 
leave  the  train.    • 

We  are  of  opinion  that  under  the  weight  of  authority, 
the  verdict  is  not  sustained  by  the  evidence  in  this  case. 
To  sustain  the  verdict,  we  think  it  was  incumbent  upon  the 
plaintiff  to  show  that  appellant's  brakeman  was  acting 
within  the  scope  of  his  employment  or  in  the  line  of  his 
duty.  This  might  be  done,  if  it  were  true,  notwithstand- 
ing the  printed  rules  of  the  company,  and  the  tofiX,  that  au- 
thority had  not  been  expressly  delegated  by  the  conductor, 
showing  that  defendant's  brakemen,  or  that  the  brake- 
man  in  question,  had  been  in  the  habit  of  and  accustomed 
to  exei-cising  the  authority  of  ejecting  trespassers    from 
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appellant's  trains,  by  the  implied  authority  of  his  superiors. 
We  have  examined  all  the  authorities  in  appellee's  brief, 
and  without  attempting  to  review  them,  which,  so  far  as 
we  can  see,  would  serve  no  good  purpose, deem  it  sufficient 
to  say  that  in  our  opinion  they  are  not  in  conflict  with  the 
views  we  have  herein. expressed. 

We  are  of  opinion  the  cross-errors  of  appellee  are  not 
well  assigned.  It  is  claimed  the  court  erred  in  admitting 
the  rules  of  appellant  in  evidence,  because  it  is  said  it  did 
not  appear  from  the  evidence  that  they  were  in  force  at  the 
time  of  the  accident.  It  appears  from  the  abstract  that 
the  conductor  of  the  train  that  injured  appellee  testified 
they  were  in  force  January  1,  1902,  which  was  the  date  of 
the  injury.  At  the  trial  the  court  refused  to  allow  appel- 
lee to  testify  in  chief  to  some  statement  claimed  to  have 
been  made  to  him  by  the  brakeman  at  the  depot  after  ap- 
pellee had  sufficiently  recovered  to  return  there  to  sell 
newspapers.  The  alleged  statement  was  that  the  brakeman 
told  appellee  he  had  made  him  lose  one  foot,  and  if  he  did 
not  keep  away  he  would  make  him  lose  another.  We  do 
not  think  this  was  competent  in  chief.  The  brakeman 
when  placed  on  the  stand  by  appellant  denied  ordering 
appellee  off  the  train,  and  denied  all  knowledge  of  his  being 
on  it,  and  of  his  injury  till  several  days  afterward.  On  cross- 
examination  he  was  asked  if  he  did  not  make  the  above 
mentioned  statement  to  appellee,  time  and  place  being 
fixed,  and  replied  that  he  did  not.  After  he  had  answered, 
an  objection  was  made  and  sustained,  but  the  answer  was 
not  excluded.  It  would  have  been  competent  then  for  ap- 
pellee to  have  testified  to  the  alleged  statement,  but  he  did 
not  offer  to  do  so.  We  see  no  error  in  the  court's  rulings 
in  the  respect  complained  of  by  the  cross-errors. 

For  the  reasons  indicated  the  judgment  is  reversed  and 
the  cause  remanded* 

Heversed  and  remanded. 


OA.SES 

DnKftMIllSD  or  THB 

THIRD   DISTRICT 

OF  TEB 

APPELLATE  COIIET  OF  ILLINOIS, 

DURING  THE  TEAR  1904. 
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bins, partners,  etc. 

1.  PuBUC  POLICY— u?/i€n  contract  between  attorney  and  client  void 
as  against  A  contract  for  continent  compensation  between  attorney 
and  client,  by  which  the  latter  is  restricted  from  settling  or  compromis- 
las;  his  claim  without  the  consent  of  the  former,  is  void  as  against  pub- 
lic policy. 

3.  Quantum  meruit— wfcen  attorney  may  recover  under.  Notwith- 
standing an  attorney  may  have  made  with  his  client  a  contract  void  as 
against  public  policy,  yet  he  is  entitled  to  recover  for  services  actually 
rendered  upon  a  quantum  meruit  basis. 

8.  Waiver— wfcat  w  not,  of  portion  of  claim  sued  for.  The  fact 
that  a  claimant  originally  brought  suit  in  a  juHtice  court  does  not,  after 
a  dismissal  of  such  suit,  deprive  him  of  the  right  to  claim  in  a  subse- 
quent suit,  brought  upon  the  same  claim,  instituted  in  a  court  of  rec- 
ord, an  amount  larger  than  the  limit  of  the  justice*s  jurisdiction. 

4.  Instructions— mti8t  be  based  upon  evidence.  Instructions  are 
improper  which  are  not  predicated  upon  some  evidence  in  the  cause. 

6.  Instructions— mu8<  not  assume  facts  in  dispute.  Instructions 
are  improper  which  assume  the  existence  of  facts  in  controversy  in  the 
cause. 

Action  of  assumpsit  Appeal  from  the  County  Court  of  Champaign 
County;  the  Hon.  Calvin  C.  Staley,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1904.  Reversed  and  remanded.  Opinion  filed 
November  18,  ld04. 


Cloud  &  Thompson,  for  appellant. 

ScHNEiDBB  &  Schneider,  for  appellees. 

(51) 
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Mb.  Presiding  Justice  Baumb  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  assumpsit  by  appellees  against  appel- 
lant to  recover  fees  for  professional  services  in  the  matter 
of  a  claim  for  damages  to  property  of  appellant  against 
the  Paxton  Electric  Company.  This  appeal  is  prosecuted 
to  reverse  the  judgment  of  the  County  Court  against  ap- 
pellant for  $150  rendered  upon  the  verdict  of  a  jury  for  a 
like  amount. 

Appellant  settled  his  claim  for  damages  before  suit  was 
brought,and  without  the  knowledge  of  appellees,  for  $1,350. 

Appellees  first  instituted  suit  against  appellant  to  recover 
their  fees  before  a  justice  of  the  peace  in  Ford  county,  and 
recovered  judgment  for  $200.  Upon  the  trial  of  the  case 
in  the  Circuit  Court  upon  appellant's  appeal  from  the  jus- 
tice's judgment,  the  jury  disagreed,  and  appellees  thereafter 
dismissed  their  suit  in  the  Ford  county  Circuit  Court  and 
instituted  the  present  suit  in  the  County  Court  of  Cham- 
paign county. 

The  declaration  consists  of  one  special  count  and  the 
common  counts.  Appellees  testified  to  making  a  contract 
with  appellant,  whereby  they  undertook  to  prosecute  his 
claim  for  damages  for  a  fee  of  one-half  of  the  amount  re- 
covered, whether  by  settlement  or  by  suit.  The  making  of 
any  such  contract  was  denied  by  appellant  and  one  Holder- 
man,  who  was  present  and  participated  in  the  interview 
between  appellant  and  appellees. 

Errors  are  assigned  upon  the  rulings  of  the  court  in  ad- 
mitting and  excluding  evidence  and  in  giving  and  refusing 
instructions.  The  court  improperly  restricted  appellant  in 
his  6ross-examination  of  the  witness  Dobbins,  one  of  the 
appellees.  Appellant  should  have  been  permitted  to  in- 
quire fully,  upon  cross-examination  of  the  witness,  whether 
upon  the  former  trial  of  the  case  he  testified  that  the  con-' 
tract  with  appellant  for  the  fees  in  question,  by  its  terms 
precluded  appellant  from  settling  or  compromising  his 
claim  without  the  consent  of  appellees.  If,  in  fact,  such 
was  the  contract,  it  was  void  as  against   public  policy, 


Third  District— A.  D.  1904.  53 

Papineau  v.  White. 

(North  Chicago  St.  E.  E.  Co.  v.  Ackley,  171  111.  100,)  and 
we  think  the  highest  considerations  of  public  policy  de- 
mand that,  as  between  attorney  and  client,  a  stipulation 
in  a  contract  for  fees,  preventing  a  settlement  or  com- 
promise of  his  claim  by  the  client  without  the  consent  of 
his  attorney,  should  be  held'  to  invalidate  the  contract  in 
its  entirety.  For  this  reason  the  court  improperly  refused 
to  give  the  jury  instruction  *'  D  "  offered  by  appellant.  If, 
however,  the  contract  was  void  and  a  recovery  thereunder 
not  permitted,  appellees  did  not  thereby  forfeit  their  right . 
to  compensation  for  services  actually  rendered,  and  this 
they  eould  recover,  upon  proof,  under  a  qiuintum  meruit 
Stearns  v.  Felker,  28  Wis.  694. 

It  is  insisted  that  appellees,  having  brought  suit  against 
appellant  before  a  justice  of  the  peace  to  recover  for  the 
same  services  here  sued  for,  and  prosecuted  such  suit  in 
the  Circuit  Court  of  Ford  county  on  appeal,  must  be  held 
to  have  elected  to  recover  no  more  than  $200,  and  to  have 
waived  their  claim  under  the  alleged  contract  for  one-half 
of  the  amount  received  by  appellant  from  the  Paxton 
Electric  Company.  The  suit  having  been  dismissed  before 
final  judgment,  we  are  of  opinion  the  mere  fact  of  its  insti- 
tution cannot  be  held  to  have  constituted  an  election  and 
waiver  on  the  part  of  appellees.  Stier  v.  Harms,  154  111. 
476;  First  National  Bank  v.  Barse  Commission  Co.,  198  III. 
233.  Evidence  that  appellees  instituted  such  suit  before  a 
justice  was,  however,  competent  to  be  considered  by  the 
jury  in  determining  whether  the  contract  claimed  by  appel- 
lees was  in  fact  entered  into.  For  the  reasons  stated  the 
court  did  not  err  in  refusing  to  give  to  the  jury  instructions 
"  A,"  "  B  "  and  "  C  "  oflfered  by  appellant. 

In  the  series  of  instructions  given  at  the  request  of  ap- 
pellees, the  second  and  fifth  are  not  based  upon  the  evi- 
dence in  the  case,  and  the  concluding  paragraph  of  the 
third,  assum.es  the  existence  of  a  contract.  These  should 
have  been  refused. 

No  evidence  was  oflfered  by  appellees  as  to  the  reason- 
able value  of  their  services,  and  the  sixth  instruction  given 
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on  behalf  of  appellees  was  therefore  improperly  given.  The 
first  instruction,  given  at  the  request  of  appellant,  is,  how- 
ever, faulty  in  the  same  particular.  Appellant  was,  upon 
the  record  in  this  case,  entitled  to  have  his  sixth  instruc- 
tion given  to  the  jury  as  tendered.  The  modification  of 
the  instruction  was  error. 
The  judgment  is  reversed  and  the  cause  remanded. 

Beveraed  and  remanded. 


Adolphas  Zimmerman  v.  The  People  of  the  State  of 
Illiuois^  ex  rel.  Nora  Smith. 

1.  Bastardy— toTia^  evidence  incompetent  by  way  of  defense  in  prose- 
cution for.  Proof  of  intercourse  with  the  relatriz  by  men  other  than 
the  defendant  not  within  the  period  of  gestation  is  incompetent  inas- 
much as  it  has  no  bearing  upon  the  question  of  the  paternity  of  the 
child,  and,  for  like  reason,  proof  of  acts  of  impropriety  or  other  con- 
duct upon  the  part  of  the  relatriz  having  no  relation  to  the  only  issue, 
the  paternity  of  the  child,  is  incompetent. 

2.  BASTABDY—what  evidence  competent  by  way  of  defense  in  prose- 
cution for.  Where  the  relatrix  has  testified  that  the  defendant  was  the 
father  of  her  child,  proof  of  conduct  on  her  part  or  her  declarations  be- 
fore the  birth  of  her  child,  which  tend  to  show  that  she  then  assumed  a 
position  inconsistent  with  her  testimony  upon  the  trial,  and  then  recog- 
nized another  than  the  defendant  as  the  father  of  her  child,  is  compe- 
tent 

Bastardy  proceeding.  Error  to  the  County  Court  of  Hancock 
County;  the  Hon.  John  W.  Williams,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1904.  Reversed  and  remanded.  Opinion 
filed  November  18,  1904. 

William  H,  Haktzell,  for  plaintiff  in  error. 

Charlks  H.  Garnett,  State's  Attorney,  and  Maok  & 
Helfrioh,  for  defendant  in  error. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion  of 
the  court. 
Plaintiff  in  error  was  convicted  of  bastardy  by  the  judg- 
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ment  of  the  County  Court  of  Hancock  county,  and  prose- 
cutes this  writ  of  error  to  reverse  such  judgment. 

The  relatrix,  Nora  Smith,  testified  that  she  kept  com- 
pany with  plaintiff  in  error  from  about  the  1st  of  April  to 
the  8th  or  9th  of  May,  1002;  that  plaintiff  in  error  had  in- 
tercourse with  her  during  that  time  and  was  the  father  of 
her  child;  that  in  October,  1902,  she  went  to  Peoria  where 
she  remained  until  the  birth  of  her  child,  Februiiry  3, 1903; 
that  while  she  was  in  Peoria  plaintiff  in  error  came  to  see 
her  and  gave  her  $50. 

Upon  cross-examination  relatrix  testified  that  she  left 
her  home  in  Fountain  Green  Township,  in  October,  1902, 
with  one  Merlin  Wright,  pursuant  to  her  prior  arrange- 
ment with  him,  to  go  to  Peoria;  that  Wright  was  a  single 
man  not  related  to  her;  that  he  paid  her  railroad  fare  to 
Peoria  and  upon  arriving  there  took  her  to  the  house  of 
Mrs.  Jones,  who  was  an  entire  stranger  to  her;  that  she 
went  to  the  home  of  Mrs.  Jones  in  pursuance  of  an  ar- 
rangement between  Wright  and  Mrs.  Jones,  with  the  ex- 
pectatioil  of  remaining  there  until  after  the  birth  of  her 
child;  that  during  the  time  she  was  there,  Wright  visited 
her  upon  two  or  three  occasions;  that  he  gave  her  money 
and  paid  Mrs.  Jones  for  her  board  and  lodging.  Upon 
motion  of  counsel  for  appellee,  the  court  subsequently 
struck  from  the  record  and  excluded  from  the  considera- 
tion of  the  jury,  all  of  the  testimony  of  the  relatrix  upon 
her  cross-examination,  above  quoted,  upon  the  ground  that 
it  was  immaterial  and  otherwise  incompetent,  there  being 
no  proof  in  the  record  of  access  or  opportunity  upon  the 
part  of  said  Wright.  Plaintiff  in  error  offered  to  prove  by 
Minnie  F.  Jones,  George  Sapplington,  and  Chas.  Hahn, 
witnesses  called  upon  his  behalf,  some  of  the  facts  above 
recited  elicited  from  relatrix  on  cross-examination,  but  the 
court  for  the  same  reasons  sustained  the  objection  inter- 
posed. It  has  been  uniformly  held  that  proof  of  intercourse 
with  the  relatrix  by  men  other  than  the  defendant  not 
within  the  period  of  gestation,  is  incompetent  because  it 
has  ^no  bearing  upon  the  question  of  the  paternity  of  the 
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child,  and  for  the  same  reason,  proof  of  acts  of  impropriety 
or  other  conduct  upon  the  part  of  the  relatrix,  having  no 
relation  to  the  one  issue,  the  paternity  of  the  child,  is  in- 
competent. 

The  relatrix  having  testified  in  this  case  that  plaintiff  in 
error  was  the  father  of  her  child,  proof  of  conduct  on  her 
part  or  her  declarations  in  October  before  the  birth  of  her 
child  in  February,  1903,  tending  to  show  that  she  then  as- 
sumed a  position  inconsistent  with  her  testimony  upon  the 
trial,  and  then  recognized  another  than  plaintiff  in  error  as 
the  father  of  her  child,  was  certainly  competent.  Evidence 
of  what  Wright  may  have  done  without  the  knowledge  of 
relatrix,  would  be  clearly  incompetent,  but  proof  of  his 
acts,  done  for  her  benefit  and  with  her  knowledge  under 
circumstances  tending  to  show  that  what  was  doneW  him, 
was  done  under  a  sense  of  his  obligation  so  to  do;'and  that 
she  accepted  the  benefits  of  the  same  in  discharge  of  that 
obligation,  we  think  was  competent.  Relatrix  testified  in 
chief,  in  response  to  questions  propounded  to  her  by  coun- 
sel for  defendant  in  error,  that  she  went  to  the  home  of 
Mrs.  Jones  in  Peoria,  and  it  was  proper  cross-examination 
to  inquire  how  and  with  whom  she  went,  but  that  is  as  far 
as  the  propriety  of  the  cross-examination  extended. 

Error  is  assigned  in  the  giving  of  instructions  6,  7,  8,  10, 
11  and  12  asked  by  defendant  in  error.  The  sixth  instruc- 
tion in  so  far  as  it  excluded  from  the  consideration  of  the 
jury  the  cross-examination  of  the  relatrix  in  reference  to 
her  going  to  Peoria  with  Merlin  Wright  was  erroneous. 
Instructions  10  and  11  state  the  law  with  substantial  accu- 
racy. Instructions  7,  8  and  12  are  not  abstracted  and  are 
therefore  not  properly  before  us  for  review. 

For  error  in  striking  from  the  record  and  excluding  from 
the  consideration  of  the  jury,  competent  evidence  adduced 
upon  the  cross-examination  of  the  relatrix  and  in  sustaining 
objections  to  the  introduction  of  competent  evidence  of  the 
witnesses  Minnie  F.  Jones,  George  Sapplington  and  Charles 
Hahn  offered  on  behalf  of  plaintiff  in  error,  the  judgment 
is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 
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Boss  N.  Crane,  by  next  friend^  v.  Nettle  L.  Stafford^  et  al. 

1,  Bill  of  review— w^ien,  involves  freehold,  A  bill  in  the  nature  of 
a  bill  of  review  which  seeks  to  impeach  a  decree  in  partition  ascertain- 
ing and  declaring  the  title  to  a  freehold  estate,  involves  a  freehold. 

Bill  in  nature  of  bill  of  review.  Appeal  from  the  Circuit  Court  of 
Pike  County;  the  Hon.  Harry  Hiobee,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1904.  Appeal  dismissed.  Opinion  filed 
November  18,  1904. 

Edward  Doooy  and  B.  F.  Bradbubn,  for  appellant. 

Edward  Yates  and  William  Mumford,  for  appellees. 

Mb.  Presiding  Justiob  Baumb  delivered  the  opinion  of 
the  court. 

Appellant,  a  minor,  by  his  next  friend,  filed  his  bill  in 
equity,  in  the  nature  of  a  bill  of  review,  alleging  that  Eli 
R.  Crane,  the  father  of  appellant,  died  intestat§  August  10, 
1890,  seized  in  fee  of  certain  real  estate  therein  described; 
that  said  Eli  R.  Crane  left  him  surviving  Mary  W.  Crane, 
his  widow,  and  Charles  Crane  and  appellant,  his  children 
and  only  heirs  at  law;  that  said  Charles  Crane  died  in  Feb- 
ruary, 1901,  intestate,  unmarried  and  without  issue;  that 
on  October  22,  1902,  one  Nettie  L.  Stafford,  claiming  to  be 
the  widow  of  said  Charles  Crane,  filed  her  bill  for  partition 
of  the  said  real  estate  and  made  appellant  a  party  defendant 
thejrein.  The  bill  sets  out  in  detail  the  allegations  and  prayer 
of  the  bill  for  partition  together  with  the  subsequent  pro- 
ceedings thereunder  resulting  in  a  decree  for  partition  deter- 
» raining  the  rights  of  the  parties  in  interest,  as  tenants  in 
common,  and  as  entitled  to  dower,  and  a  decree  for  the  sale 
of  said  real  estate  by  the  master  in  chancery.  Continuing, 
the  bill  alleges  errors  of  law  appearing  upon  the  face  of  the 
record  in  said  partition  proceedings,  and  charges  appellee, 
Nettie  L.  Stafford,  with  fraud  in  procuring  the  decree  for 
partition,  whereby  appellant  was  deprived,  by  the  decree  of 
the  court,  of  a  substantial  part  of  his  title  and  interest  as 
tenant  in  common,  in  fee  simple,  in  said  real  estate.     The 
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prayer  of  the  bill  is,  that  the  order  of  default  against  ap- 
pellant in  said  partition  proceedings,  the  order  referring 
said  cause  to  the  master  in  chancery  to  report  proofs  with 
his  findings  thereon,  the  report  of  said  master,  the  decree 
for  partition  and  dower,  the  report  of  the  commissioners 
and  the  decree  of  sale  therein  be  set  aside  and  declared 
fraudulent  and  void,  and  that  a  sale  of  said  real  estate  by 
the  master  in  chancery  be  enjoined  until  the  further  order 
of  the  court.  A  demurrer  to  this  bill,  interposed  by  appel- 
lee Nettie  L.  Stafford,  was  sustained  by  the  chancellor,  and 
the  bill  dismissed  for  want  of  equity.  It  is  insisted  by  ap- 
pellees that  this  court  has  no  jurisdiction  to  entertain  the 
appeal  prosecuted  to  reverse  such  decree,  because  the  case 
involves  a  freehold. 

By  the  bill  filed  in  this  case  appellant  seeks  to  impeach  a 
decree  of  partition  ascertaining  and  declaring  the  title  of 
the  several  tenants  in  common ~in  a  freehold  estate,  on  the 
ground  of  fraud  and  for  errors  of  law  apparent  upon  the 
face  of  the  record.  Stunz  v.  Stunz,  131  III.  309;  Lloyd  v. 
Kirkwood,  112  111.  329;  Grimes  v.  Grimes,  143  111.  650.  A 
freehold  is  involved  where  the  result  of  the  litigation  tnust 
be  that  one  party  will  gain  and  another  lose  a  freehold 
estate  or  where  the  title  is  so  put  in  issue  by  the  pleadings 
that  a  decision  of  the  case  necessarily  involves  a  decision 
as  to  the  title.  People  v.  W.  Chicago^t..'R.  R.  Co.,  203 
111.  551.  If  the  decree  sought  to  be  impeached  had  been 
brought  to  this  court  for  review  upon  appeal  or  writ  of 
error,  a  motion  to  dismiss  such  appeal  or  writ  of  error  must 
have  been  allowed,  and  the  same  dismissed  upon  the  ground 
that  a  freehold  was  involved.  Bangs  v.  Brown,  110  III.  96. 
The  decree  for  partition  here  involved,  ascertained  and  de-' 
clared  that  appellee,  Kettie  L.  Stafford,  had  title  in  fee  to 
the  undivided  one-fourth  of  the  real  estate  therein  de- 
scribed, and  was  also  entitled  to  an  estate  of  dower  in  the 
undivided  one-fourth  of  said  real  estate.  If  such  decree  is; 
in  this  proceeding,  declared  null  and  void,  and  thereby  im- 
peached, appellee  will  lose  her  freehold  estate  thereby  as- 
certained and  declared,  and  appellant  will  gain  an  estate  of 
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freehold.  The  case  clearly  involves  a  freehold,  and  this 
court  is  without  jurisdiction  to  review  the  decree  appealed 
from.    The  appeal  is  dismissed. 

Appeal  dismissed* 


¥.  M.  Garthwalt  t«  Board  of  Education  of  School  Dis- 
trict No.  118^  Termilion  County. 

1.  Bill  of  bxceptions-— w/ien,  insufficient  for  review.  Where  an 
action  at  law  is  tried  by  a  jury,  a  bill  of  exceptions  which  does  not  show 
a  motion  for  a  new  trial,  the  action  of  the  court  OTerruling  the  same, 
and  an  exception  thereto,  is  insufficient  to  authorize  the  Appellate 
Court  to  review  the  questions  involved  in  the  admission  or  exclusion  of 
evidence,  the  giving,  modifying  or  refusing  of  instructions  and  the  suf- 
ficiency of  the  evidence  to  support  the  verdict. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Vermilion 
County;  the  Hon.  E.  R  E.  Kihbrough,  Judge,  presiding.  Heai*d  in 
this  court  at  the  May  term,  1904.  Affirmed  Opinion  filed  November 
18,  1904. 

C.  G.  Taylob  and  Lawbenoe  &  Lawbenoe,  for  appellant. 

Beabiok  &  Meees,  for  appellee. 

Mb.  Pbesiding  Justice  Baumb  delivered  the  opinion  of 
the  court. 

This  is  a  suit  in  assumpsit  by  appellant  against  appellee, 
to  recover  a  balance  claimed  to  be  due  upon  a  contract  for 
the  building  of  a  school  house.  Upon  the  trial  by  a  jury 
there  was  a  verdict  for  appellee,  upon  which  the  court 
entered  judgment. 

It  is  urged  in  reversal  of  the  judgment  that  the  court 
erred  in  admitting  and  excluding  evidence,  in  giving  and 
refusing  instructions,  and  that  the  verdict  is  not  supported 
by  the  evidence. 

The  bill  of  exceptions  recites  that  a  motion  for  a  new 
trial  was  entered  by  appellant,  and  such  motion  is  therein 
formally  set  out  but  it  does  not  appear  from  the  bill  of  ex- 
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ceptions  that  the  court  ever  acted  upon  such  motion.  In 
the  transcript  of  the  orders  entered  in  the  case,  as  certified 
by  the  clerk,  the  following  in  relation  to  the  motion'  for  a 
new  trial  appears :  "  Now  come  the  said  parties  by  their 
respective  attorneys,  and  the  motion  heretofore  entered  for 
a  new  trial  is  overruled  by  the  court,  and  thereupon  said 
plaintiff  excepts."  It  must  be  regarded  as  settled  law,  in 
this  state,  that  in  a  case  at  law,  tried  by  a  jury,  there  must, 
after  verdict,  be  a  motion  for  a  new  trial,  action  by  the 
court  overruling  such  motion  and  exception  thereto,  to 
authorize  an  appellate  co;irt  to  review  the  questions  involved 
in  the  admission  or  exclusion  of  evidence,  the  giving,  modi- 
fying, or  refusing  instructions,  and  the  sufficiency  of  the 
evidence  to  support  the  verdict;  that  such  motion  for  a  new 
trial,  the  action  by  the  court  overruling  the  same,  and  ex- 
ception thereto  must  be  recited  in  a  bill  of  exceptions  and 
that  the  recital  of  such  matters  by  the  clerk  in  the  tran- 
script of  the  record  is  an  extra-official  act  and  avails  nothing 
to  preserve  the  questions  involved  for  review,  I.  C.  R.  R. 
Co.  V.  Johnson,  191  IlL  594;  C,  B.  &  Q.  R.  R.  Co.  v.  Hasel- 
wood,  194  111.  69;  Call  v.  The  People,  201  111.  499;  East  St. 
L.  Electric  St.  R.  R.  Co.  v.  Cauley,  148  111.  490. 

Errors  alleged  to  have  intervened  in  the  progress  of  the 
trial  must  be  brought  to  the  attention  of  the  trial  court  by 
motion  for  a  new  trial,  and  the  trial  court  thus  given  an 
opportunity  to  review  its  action,  and  if  deemed  erroneous, 
to  award  the  complaining  party  a  rehearing  in  that  court, 
to  the  end  that  the  expense  and  delay  incident  to  the  prose- 
cution of  an  appeal  or  writ  of  error  may  be  avoided. 

No  question  of  law  or  fact  in  this  case  having  been  prop- 
erly preserved  for  review  by  this  court,  the  judgment  of 
the  Circuit  Court  is  affirmed. 

Affirmed. 
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The  JaeksoRYille  &  St.  Louis  Railway  Company  t«  John 

Lamming. 

1.  Vbrdict— tohen,  not  excessive.  A  verdict  of  $1 ,000  is  not  exceesi ve 
where  it  appeaiB  that  the  plaintiff  was  a  contractor  eaminfi;  at  the  time 
of  his  injury  from  $Q0  to  |80  a  week  and  that  his  injuries  consisted  of 
various  hruises,  a  slight  bending  of  a  bone  in  his  arm  and,  as  a  conse- 
quence, incapacity  to  work  for  a  period  of  four  montlis  or  more,  to- 
gether with  some  degree  of  permanent  injury. 

Action  on  the  case  for  personal  injuriefei.  Appeal  from  the  Circuit 
Court  of  Morgan  County;  the  Hon.  Owen  P.  Thompson,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1904.  Afl^med.  Opinion 
filed  November  18,  1004. 

£dward  p.  Kibby,  for  appellant. 

J.  Marshall  Miller  and  Habbt  M.  Ticknob,  for  appellee. 

Mb.  Pbesidino  Justice  Baumb  delivered  the  opinion  of 
the  courk 

Appellee  recovered  a  verdict  and  judgment  against  ap- 
pellant for  $1,000  for  personal  injuries  received  by  him 
while  a  passenger  on  appellant's  train.  It  is  charged  in  the 
first  count  of  the  declaration  that  appellant  was  negligent 
in  the  management  and  conduct  of  its  train,  by  reason 
whereof  the  coach  in  which  appellee  was  riding  was  over- 
turned; in  the  second  count,  that  appellant  was  negligent 
in  running  its  train  at  a  high,  unsafe  and  unreasonable  rate 
of  speed  by  reason  whereof  said  coach  was  overturned;  and 
in  the  third  count,  that  appellant  was  negligent  in  permit- 
ting its  track  and  road-bed  to  become  unfit  and  unsafe  for 
the  running  of  trains  thereon,  in  this,  that  the  cross-ties 
were  decayed  and  rotten,  the  iron  badly  laid,  and  the  track 
without  proper  ballast  or  support  to  give  it  solidity,  by 
reason  whereof  said  coach  was  derailed  and  overturned. 

On  December  4,  1902,  appellee  became  a  passenger  on 
appellant's  train,  consisting  of  a  locomotive,  tender,  com- 
bined baggage  and  smoking  car  and  a  passenger  coach, 
leaving  Jacksonville  between  seven  and  seven-thirty  o'clock 
A.  M.    At  Curry's  Crossing,  about  seven  miles  southeast  of 
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Jacksonville,  while  the  train  was  running  at  the  rate  of 
thirty  miles  an  hour,  the  passenger  coach  in  which  appel- 
lee was  riding  was  derailed  and  overturned,  and  appellee 
thereby  injured.  The  evidence  tends  to  show  that  the 
ground  was  wet  and  muddy  from  recent  rains  or  melting 
snow;  that  the  road-bed  was  not  ballasted;  that  many  of 
the  cross-ties  were  decayed  to  such  an  extent  that  they  did 
not  hold  the  spikes  driven  into  them  to  keep  the  rails  in 
place;  that  at  or  about  the  point  where  the  passenger  coach 
was  derailed  there  was  an  unusual  bend  in  the  rails;  that 
at  one  point  where  the  ties  were  decayed,  the  south  rail 
had  spread  or  slipped  out  several  inches.  These  facts  in 
the  absence  of  any  proof  that  the  coach  was  derailed  by 
another  cause,  are  sufficient  to  account  for  such  derailment. 
Appellant  introduced  evidence  that  the  back  brake-beam 
of  the  tender,  one  hanger  and  the  chain  on  the  brake-rod 
were  broken  and  that  the  brake-lever  and  brake-rod  were 
gone — this  as  tending  to  show  that  the  coach  may  have 
been  derailed  by  the  falling  of  some  of  the  broken  parts, 
upon  the  rail.  It  is  possible  that  the  coach  was  thus  de- 
railed, but  it  is  mere  matter  of  conjecture,  in  the  absence 
of  any  direct  proof  to  that  eflFect.' .  We  are  of  opinion  that 
the  jury  were  justified  in  concluding  that  the  proximate 
cause  of  the  derailment  of  the  coach  was  the  condition  of 
the  road-bed  and  cross- ties. 

Expert  evidence  was  also  introduced  by  appellant  tend- 
ing to  show  that  fourteen  to  eighteen  cross-ties  to  each 
thirty-foot  rail,  were  ordinarily  considered  sufficient  to 
maintain  the  track  at  the  proper  gauge,  and  that  if  six  or 
seven  such  ties  properly  distributed  under  each  rail,  were 
sound,  the  track  was  considered  practically  safe.  There  is 
also  evidence  tending  to  show  that  the  track  had  been 
inspected  by  appellant's  servants  shortly  prior  to  the 
accident  and  that  there  were  from  six  to  seven  sound 
ties  properly  distributed  under  each  rail.  Assuming  that 
appellant's  duty  with  reference  to  the  construction  and 
maintenance  of  its  track  is  to  be  nieasured  ^nd  deter- 
mined by  the  foregoing  engineering  rule,  there  is,  upon 
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the  Other  hand,  evidence  in  the  record  tending  to  show 
that  a  majority  of  the  cross-ties  upon  the  track  in  question 
were  badly  decayed;  that  the  sound  ties  were  not  uniformly 
distributed  upon  the  track;  and  that  immediately  at  the 
point  upon  the  track  where  the  rail  spread,  some  three  or 
four  ties  were  badly  decayed.  We  are  not  disposed  to  say 
in  this  case  that  the  jury  erroneously  found  appellant  guilty 
of  negligence  in  the  respect  indicated. 

It  IS  urged  that  the  amount  of  the  verdict  is  so  excessive 
as  to  justify  the  conclusion  that  it  was  the  result  of  prejudice 
upon  the  part  of  the  jury  against  appellant,  rather  than  of 
calm  consideration  of  the  evidence  as  to  the  extent  of  the 
injury  to  appellee.  Appellee  is  a  contractor  and  builder 
and  was  earning  at  the  time  of  his  injury,  as  he  testifies, 
from  sixty  to  eighty  dollars  a  week.  He  was  severely 
bruised  about  his  limbs  and  breast  and  suffered  an  injury 
to  his  left  arm  above  the  elbow,  described  as  a  slight  bend- 
ing of  the  bone  in  the  arm.  He  was  in  the  hospital  for  treat- 
ment ten  days.  He  testifies  that  he  was  unable  to  do  any 
work  as  a  carpenter  and  builder  for  four  months  or  more 
after  his  injury;  that  at  the  time  of  the  trial,  about  a  year 
after  his  injury,  he  was  unable  to  lift  his  arm  above  his 
shoulder,  and  unable  to  lift  or  carry  any  heavy  weight. 
Dr.  McLaughlin,  surgeon  for  appellant,  testified,  concerning 
appellee's  injury,  "  It  is  difficult  to  say  what  permanency  of 
injury  there  will  be."  While  we  are  disposed  to  think  ap- 
pellee exaggerated,  to  some  extent,  his  earning  ability,  and 
the  severity  of  his  injuries,  there  is  evidence  in  the  record 
tending  to  show  that  his  injuries  may  be  in  some  degree 
permanent,  and  we  are  not  prepared  to  say  that  the  verdict 
is  so  manifestly  excessive  as  would  justify  a  court  of  review 
in  reversing  the  judgment  upon  that  ground. 

The  fifth  and  sixth  instructions  given  by  the  court  at  the 
request  of  appellee  authorize  the  jury  in  determining  the 
amount  of  damages  to  be  awarded  to  him,  to  take  into  con- 
sideration future  suffering  and  loss  of  health  which  be  has 
sustained  or  will  sustain,  and  permanent  injuries  sustained 
by  him,  if  any,  shown  by  the  evidence.    There  is  some 
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evidence  of  permanent  injury  in  the  testimony  of  Dr. 
McLaughlin,  and  in  the  fact  testified  to  by  appellee,  that 
one  year  after  the  injury  he  was  still  suffering  pain  and 
was  unable  to  use  his  arm.  The  instructions  are  therefore 
not  open  to  the  criticism  that  they  are  not  predicated  upon 
any  evidence  in  the  case. 

We  find  no  substantial  error  in  the  record,  and  the  judg- 
ment will  be  affirmed. 

Affirmed. 


Lnln  Trimmer  v.  Frank  Trimmer. 

1,  Desertion— /ww  period  of,  computed  in  action  of  divorce  for. 
In  an  action  for  divorce  charging  desertion,  the  period  of  such  deser- 
tion is  to  be  computed  by  excluding  the  first  day  and  including  the  last. 

Proceeding  for  divorce.  Error  to  the  Circuit  Court  of  Macon  County; 
the  Hon.  William  C.  Johns,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1904«    Affirmed.    Opinion  filed  November  18,  1904. 

Marshall  C.  Griffin,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  erron 

Mr.  Presiding  Justiob  Baumb  delivered  the  opinion  of 
the  court. 

Plaintiff  in  error  filed  her  bill  for  divorce  against  defend- 
ant in  error  in  the  Circuit  Court  of  Macon  county,  August 
15,  1903,  alleging  wilful  desertion  without  any  reasonable 
cause  for  the  space  of  two  years.  Defendant  in  error  failed 
to  appear  in  the  court  below;  the  cause  was  heard  by  the" 
chancellor  ex  parte^  and  the  bill  dismissed  for  want  of 
equity.  Defendant  in  error  has  failed  to  file  a  brief  in  this 
court,  but  upon  examination  of  the  record  we  deem  it 
proper  to  decide  the  case  on  its  merits. 

Wilful  desertion  without  any  reasonable  cause,  as  a 
ground  for  divorce,  must  have  continued  for  the  full  space 
of  two  years.  The  statute  so  provides.  If  defendant  in 
error  so  deserted  plaintiff  in  error  August  15,  1901,  and 
continued  such  desertion  up  to  August  15,  1903,  the  date 
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of  the  filing  of  the  bill  in  this  case,  we  are  of  opinion 
plaintiff  in  error  is  entitled  to  a  decree.  Determined  by 
the  well-settled  rule  that  in  computing  intervening  time 
the  first  day  should  be  excluded  and  the  last  day  included, 
desertion  from  August  15,  1901,  to' August  15,  1903,  would 
be  desertion  for  the  full  space  of  two  years.  Brown  v.  City 
of  Chicago,  117  III.  21. 

Plaintiff  in  error  testified  in  the  first  instance  that  she 
was  married  to  defendant  in  error  in  June,  1901;  that  she 
lived  with  him  six  weeks  and  then  he  left  her.  It  is  clear 
that  so  far  this  testimony  does  not  fix  the  date  upon  which 
defendant  in  error  deserted  plaintiff  in  error.  The  deser- 
tion may  have  occurred  six  weeks  after  June  1,  or  six 
weeks  after  June  30,  or  six  weeks  after  any  intervening 
day  in  June,  1901.  On  further  examination  by  the  court, 
plaintiff  in^  error  testified  that  as  near  as  she  could  tell 
defendant  in  error  left  her  August  15, 1901.  The  chan- 
cellor, who  saw  and  heard  plaintiff  in  error  testify,  evi- 
dently concluded  that  it  did  not  satisfactorily  appear  from 
her  testimony  but  that  defendant  in  error  might  have  left 
her  upon  August  16,  1901,  or  upon  some  later  day  in  that 
month,  and  in  that  case  the  bill  was  prematurely  filed.  An 
examination  of  the  testimony  of  plaintiff  in  error,  as  it  ap- 
pears in  the  record,  satisfies  us  that  the  chancellor  was  jus- 
tified in  his  conclusion,  and  that  he  properly  dismissed  the 
bilL    The  decree  is.  affirmed. 

Affirmed. 


City  of  Mattoon  y.  C.  F.  Faller. 

1,  Continuance— tcTi^n  action  of  court  in  refusing,  wiU  not  he  re- 
viewed. The  action  of  the  court  in  denying  a  motion  for  a  continuance 
will  not  be  reviewed  where  the  affidavit  filed  in  support  thereof  and  the 
action  of  the  court  in  overruling  such  motion  and  an  exception  thereto 
are  not  preserved  in  the  biU  of  exceptions. 

2.  CoNTRiBXTTORY  NEGLIGENCE— tij/iai  uoU  OS  a  matter  of  law.  It  is 
not,  as  a  matter  of  law,  contributory  negligence  for  a  person  to  walk 
upon  a  sidewalk  which  he  knows  is  out  of  repair. 
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8.  Verdict— tuTien,  not  excessive,  A  verdict  for  $1,000  is  not  ex- 
cessive where  the  evidence  tends  to  show  that  the  plaintiff  sustained  an  • 
oblique  fracture  of  the  femur  and  a  serious  and  probable  permanent  in- 
jury to  his  hip  joint  and  where  the  evidence  further  tends  to  show  that 
he  was  confined  tu  his  bed  for  about  four  months,  was  obliged  to  incur 
considerable  expense  for  medical  and  surgical  treatment  and  had  not 
up  to  the  time  of  his  trial,  occurring  a  period  of  about  eight  months 
after  his  injury,  sufficiently  recovered  to  pursue  his  occupation  as  a 
carpenter. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Coles  County;  the  Hon.  J.  W.  Craio,  Sr.,  Judcre,  presiding. 
Heard  in  this  court  at  the  May  term,  1904.  Affirmed.  Opinion  filed 
November  18,  1904. 

Anderson  Stewart,  City  Attorney,  and  Bryan  H.  Tiv- 
NEN,  for  appellant. 

Craig  &  Kinzkl,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion  of 
the  court. 

Appellee  recovered  a  verdict  and  judgment  against  ap- 
pellant for  S1,000  as  damages  for  a  personal  injury  received 
by  him  in  a  fall  occasioned  by  an  alleged  defective  side- 
walk. Upon  the  trial,  at  the  close  of  plaintiff's  evidence 
and  again  at  the  close  of  all  the  evidence,  defendant  tendered 
to  the  court  peremptory  instructions  to  be  given  to  the 
jury,  which  instructions  the  court  refused  to  give.  It  is 
urged  there  was  error  in  the  refusal  of  the  court  to  grant 
a  continuance  of  the  cause  because  of  the  absence  of  a 
material  witness.  Neither  the  motion  for  a  continuance, 
the  affidavit  filed  in  support  thereof,  nor  the  action  of  the 
court  in  overruling  such  motion  and  exception  thereto  are 
preserved  in  the  bill  of  exceptions,  and  we  are  therefore 
,  precluded  from  considering  that  assignment  of  error. 
Bromwell  v.  Estate  of  Bromwell,  139  111.  424. 

In  the  forenoon  of  February  16,  1903,  appellee,  who  had 
been  working  several  blocks  distant  in  a  southeasterly 
direction  from  his  residence,  at  the  southeast  corner  of 
Moultrie  avenue  and  Twentieth  street  in  the  city  of  Mat- 
toon,  was  walking  homeward  in  the  ordinary  course  of 
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travel.  Upon  reaching  the  northeast  corner  of  Champaign 
avenue  and  Twentieth  street,  one  block  south  of  his  resi- 
dence, he  turned  northward  on  the  east  side  of  Twentieth 
street.  It  is  conceded  that  the  sidewalk  on  the  east  side  of 
Twentieth  street,  except  at  the  intersection  of  an  alley, 
was  in  a  dilapidated  and  unsafe  condition  and  had  so  existed 
for  a  considerable  length  of  time.  Appellee  sustained  the 
injury  complained  of,  in  a  fall  upon  the  sidewalk  in  ques- 
tion, at  the  south  line  of  the  alley  running  east  and  west 
through  the  block.  No  witness  other  than  appellee  was 
present  at  the  time  of  his  injury  and  he  testified  with  refer- 
ence thereto,  as  follows :  "  As  I  came  up,  or  just  as  I  came 
to  the  intersection  of  the  alley  there  were  three  or  four 
stringers  there;  there  were  two  planks  out,  that  is  next  to 
the  crossing,  and  I  stepped  on  a  loose  plank  this  side  of  it 
and  I  lost  my  balance  and  I  made  a  long  step  to  catch  ray- 
self;  with  the  other  foot  I  caught  under  it  and  fell  on  the 
sidewalk,  and  it  was  done  so  quickly  I  could  not  explain  to 
you  how  I  fell,  angling  across  the  three  2x4.''  At  the  time 
of  his  injury  appellee  was  carrying  upon  his  shoulder,  a  box 
containing  a  small  kit  of  carpenter's  tools,  weighing  ten  to 
twelve  pounds.  The  evidence  tends  to  show  that  the  side- 
walk on  the  west  side  of  Twentieth  street  was  constructed 
of  concrete  and  was  in  good  condition,  but  that  the  street 
crossing  from  the  southwest  to  the  southeast  corner  of 
Moultrie  avenue  and  Twentieth  street  was  out. of  repair. 
If  appellant  had  traveled  north  upon  the  concrete  walk  on 
the  west  side  of  Twentieth  street,  he  would  have  been 
obliged,  in  order  to  reach  his  residence,  to  recross  said  street 
upon  the  street  crossing  last  mentioned. 

It  is  insisted  by  appellant  that  as  appellee  had  knowledge 
that  the  walk  on  the  east  side  of  Twentieth  street  was  out 
of  repair,  he  must  as  a  matter  of  law  be  held  to  have  been 
guilty  of  contributory  negligence  in  walking  upon  it. 
Whether  appellee  was  guilty  of  contributory  negligence  in 
walking  upon  the  sidewalk  with  knowledge  that  it  was  out 
of  repair,  was  a  question  of  fact  for  the  jury  and  not  a 
question  of  law  for  the  court.     City  of  Streator  v.  Chris- 
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man,  182  111.  215.  Appellee  having  knowledge  that  the 
sidewalk  was  out  of  repair,  was  bound,  when  walking  npon 
it,  to  exercise  a  degree  of  care  for  his  own  safety,  commen- 
surate with  such  knowledge  and  with  the,  danger  involved. 
Ordinary  care  in  this  case,  was  the  degree  of  care  appellee 
was  so  bound  to  exercise,  and  whether  he  exercised  such 
ordinary  care  was  a  question  of  fact  for  the  jury.  We  are 
not  disposed  to  say  the  finding  of  the  jury  upon*  that  issue 
in  this  case,  is  not  supported  by  the  evidence. 

It  is  contended  that  the  court  erred  in  giving,  refus- 
ing and  modifying  instructions.  Appellant  requested  the 
court  to  give  to  the  jury  forty-four  instructions  upon  the 
law  applicable  to  the  case.  Some  of  these  are  good,  others 
bad,  and  very  many  are  mere  repetitions  of  those  good  and 
bad.  The  court  very  liberally,  we  think,  gave  to  the  jury 
seventeen  instructions  out  of  the  forty-four  asked.  The 
questions  of, law  involved  in  the  case  proper  to  be  brought 
to  the  attention  of  the  jury  by  appellant  could  have  been 
presented  in,  not  to  exceed,  ten  instructions.  The  prep- 
aration and  submission  on  behalf  of  appellant  of  forty-four 
instructions  in  this  case,  involved  not  only  needless  labor 
upon  the  part  of  counsel,  but  was  an  imposition  upon  the 
trial  court.  All  the  refused  instructions  were  properly 
refused  as  being  covered  by  others  given  or  as  being  inac- 
curate statements  of  the  law.  The  second  and  fifth  instruc- 
tions given  at  the  request  of  appellee  are  not  to  be  approved, 
but  in  view  of  the  conceded  fact  that  the  sidewalk  in  ques- 
tion was  out  of  repair  and  dangerous,  and  in  view  of  the 
evidence  tending  to  show  that  appellant  had  both  actual 
and  constructive  notice  of  its  condition  in  that  regard,  we 
are  unable  to  see  how  the  jury  could  have  been  misled. 
Considering  the  instructions  given  as  a  series,  the  jury  were 
fully  and  fairly  advised  by  the  court  as  to  the  law  applicable 
to  the  case.  The  damages  awarded  appellee  are  not  excess- 
ive. He  sustained  an  oblique  fracture  of  the  femur  and  a 
serious  and  probably  permanent  injury  to  the  hip  joint:  he 
was  confined  to  his  bed  for  four  months  and  was  obliged 
to  incur  consiierable  expense  for  medical  and  surgical  treat- 
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ment;  he  bad  not  np  tx>  the  time  of  the  trial  in  October,  1903, 
recovered  sufficiently  to  pursue  his  trade  as  a  carpenter. 

The  purported  abstract  of  the  record  in  this  case  does  not 
conform  to  the  rules  of  this  court,  either  in  the  manner  of 
its  preparation  or  matter  of  its  contents,  and  appellee's 
motion  to  tax  the  cost  of  the  additional  abstract  to  appel- 
lant will  be  allowed. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Chicago,  Peoria  &  8t.  Lonls  Railway  Company  t.  Hil- 
lard  E.  Fnnk. 

1.  Vbrdict— trAen,  not  dUlMrhed,  Where  the  evidence  is  conflict- 
ing and  no  clear  preponderance  appears,  the  verdict  of  the  jury  will 
be  deemed  conclusive  and  will  not  be  disturbed  upon  appeal 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Sangamon  County;  the  Hon.  Jamss  A.  Crbiqhton, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1904.  Af- 
firmed.   Opinion  filed  November  18, 1904. 

WiuBON,  Wabrbn  &  Child,  for  appellant 

A.  L.  Hamilton  and  Edward  D.  Henry,  for  appellee. 

Mr.  Presiding  Justice  Baumb  delivered  the  opinion  of 
the  court 

This  is  an  action  by  appellee  against  appellant  to  recover 
damages  for  killing  one,  and  injuring  another  of  appellee's 
horses,  alleged  to  have  been  struck  by  appellant's  train. 
The  trial  by  a  jury  resulted  in  a  verdict  and  judgment 
against  appellant  for  $90  damages  and  $25  attorney's  fees. 

On  the  evening  of  November  10, 1903,  five  horses  be- 
longing to  appellee  vrere  seen  upon  the  right  of  way  of 
appellant,  southwest  of  Maxwell.  On  the  next  morning 
one  of  the  horses  was  found  dead  under  a  bridge  upon  the 
right  of  way  and  another  was  found  in  the  right  of  way, 
about  fifty  feet  from  the  track,  with  the  right  fore  leg 
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broken.  It  is  conceded  that  the  verdict  of  the  jury  is  pred- 
icated upon  alleged  proof  of  the  liability  of  appellant  for 
damages  for  the  horse  injured  and  not  for  the  one  killed. 
The  only  ground  urged  in  reversal  of  the  judgment,  is  that 
the  evidence  tending  to  show  that  the  horse  was  struck  by 
the  train  is  insuBicient  to  support  the  verdict. 

The  substantial  evidence  in  the  record,  tending  to  show 
that  the  horse  was  struck  by  appellant's  train,  does  not 
appear  in  the  abstract  and  is  only  brought  to  our  attention 
by  the  additional  abstract  furnished  by  appellee. 

There  is  evidence  tending  to  show  that  the  right  foreleg 
of  the  horse  was  broken;  that  it  was  in  a  mashed  condition 
as  if  hit  by  something  and  that  the  skin  was  about  half 
torn  off  where  the  leg  was  broken.  From  this  evidence 
the  jury  were  justified  in  concluding  that  the  horse  was 
injured  by  being  struck  by  the  train,  rather  than  that  the  in- 
jury resulted  from  other  causes.  There  was  external  evi- 
dence of  an  injury  such  as  would  have  resulted  from  actual 
contact  with  a  train  and  no  evidence  of  any  other  cause  of 
injury.  It  is  insisted  that  as  the  engineers  of  appellant,  who 
hauled  trains  over  the  track  on  the  evening  in  question, 
testified  positively  they  did  not  strike  any  horses,  such  tes- 
timony must  be  held  to  be  conclusive  against  appellee's 
right  of  recovery.  These  engineers  also  testified  that  they 
saw  no  horses  upon  the  right  of  way  of  appellant  on  that 
evening,  notwithstanding  the  uncontradicted  evidence  and 
the  conceded  fact,  that  five  of  appellee's  horses  were  upon 
such  right  of  way.  The  fact  that  the  horse  was  found  fifty 
feet  from  the  track  does  not  necessarily  show  he  was  not 
struck  by  the  train.  The  horse  was  standing  when  found 
and  was  able  to  walk  across  the  track  when  led  away.  He 
could  as  readily  have  walked  from  the  track  where  he  was 
injured  to  the  place  where  he  was  found. 

This  case  is  of  the  class  in  which  the  verdict  of  the  jury 
must  be  held  to  be  conclusive  upon  a  question  of  fact  in  a 
court  of  review,  and  accordingly  the  judgment  of  the  trial 
court  will  be  affirmed. 

Affirmed. 
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E.  8.  Lambert  t.  H.  Janss^  et  al. 

1.  Abstract— ti7/j«n  tw«UjJlcicncyo/,cfround /or  a^rmance.  Where 
the  abstract  filed  on  appeal  is  a  mere  index  of  the  record,  and  not  in 
compliance  with  the  rules  of  court,  an  atUrmance  pro  forma  may  be 
entered. 

2.  AFPEAJj—when  dismissal  of,  not  subject  to  review.  Where  tlie 
Circuit  Court  dismiused  an  appeal  from  a  justice  its  action  will  not  be 
reviewed  by  the  Appellate  Court  in  tlie  absence  of  preservation  by  bill 
of  exceptions  of  the  motion  to  dismiss,  the  ruling  of  the  court  thereon 
and  an  exception  to  such  ruling. 

Action  of  replevin.  Error  to  the  Circuit  Court  of  Macoupin  County; 
the  Hon.  James  A.  Creighton,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1004.    Affirmed.    Opinion  filed  November  18,  1904. 

E.  Etter,  for  plaintiff  in  error. 

Edward  H.  Henry,  for  defendants  in  error;  Holt  & 
WiLcoxoN,  of  counsel. 

Mb.  Presiding  Justice  Baume  delivered  the  opinion  of 
the  court. 

The  abstract  in  this  case  is  not  in  compliance  with  rule 
21  of  this  court.  It  is  a  mere  index  of  the  record,  and  we 
are  unable  to  determine,  from  an  examination  of  it,  whether 
there  was  error  in  the  action  of  the  court  below  in  dismiss- 
ing the  appeal  of  plaintiff  in  error  in  that  court  and  order- 
ing the  writ  of  retorno.  Kellogg  Newspaper  Co.  v.  Corn 
Belt  Nat'l  Bldg.  &  Loan  Ass'n,  210  III.  419.  Furthermore, 
there  is  no  bill  of  exceptions  in  the  record,  and  the  action 
of  the  court  in  dismissing  the  appeal  upon  motion  of  de- 
fendants in  error  is  not  preserved  for  review  in  this  court. 
Such  motion,  together  with  the  ruling  of  the  trial  court 
granting  the  same,  and  the  exception  of  plaintiff  in  error  to 
such  ruling,  does  not  properly  appear  in  the  common-law 
record.  These  matters  can  only  be  brought  to  the  atten- 
tion of  this  court  by  bill  of  exceptions  signed  and  sealed 
by  the  trial  judge.  C,  R.  I.  &  P.  Ry.  Co.  v.  Town  of  Calu- 
met, 151  III.  512. 

Because  the  abstract  is  insuflScient,  and  there  is  no  bill  of 
exceptions  in  the  record,  the  judgment  is  alllrraed. 

AJjirmed. 
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Martha  0.  Berger  t.  George  B.  Neyille. 

1.  Certificate  of  evidence— to/ien  motion  to  strike,  will  he  denied. 
Where  the  certificate  of  evidence  is,  in  effect,  a  part  of  the  decree  en- 
tered in  a  cause,  that  is  to  say,  is  necessary  to  sustain  the  same,  it  will 
not  be  stricken  from  the  record,  notwithstanding  it  may  contain  no 
matter  essential  to  a  review  of  the  case. 

2.  Abstract— tr/ien  motion  to  strike,  toill  he  denied.  Where  an  ab- 
stract filed  on  appeal  contains  everything  essential  to  a  determination 
thereof,  it  is  in  proper  form,  and  will  not  be  stricken  from  the  files.   * 

3.  Soucitor's  VEKa—when  taxation  of,  as  costs  in  partition  pro- 
ceeding^  improper.  Where  in  such  a  case  the  allegations  of  the  bill  are 
not  all  sustained  by  the  proof,  and  a  substantial  and  successful  defense 
has  been  interposed  by  one  of  the  defendants,  the  taxation  of  complain- 
ant's solicitor's  fees  as  costs  is  improper. 

Partition  proceeding.  Appeal  from  the  Circuit  Court  of  Tazewell 
County;  the  Hon.  Theodore  N.  Green,  Judge,  presiding.  Heard  in 
this  court  at  (he  May  term,  1904.  Reversed  and  remanded.  Opinion 
filed  November  18,  1904. 

A.  O.  Smith,  for  appellant, 

W.  R.  CuERAN,  for  appellee. 

Mr.  Presiding  Justice  Baumb  delivered  the  opinion  of 
the  court.  ' 

June  29,  1903,  appellee  filed  his  bill  for  partition  of  cer- 
tain real  estate  in  Tazewell  county,  averring  that  one  John 
W.  Neville  was  in  his  lifetime  and  at  the  time  of  his  death 
seized  in  fee  thereof;  that  the  said  John  W.  Neville  died 
intestate  June  1,  1903,  leaving  appellee,  his  brother,  and 
appellant,  his  sister,  his  only  heirs  at  law;  that  at  the 
time  of  the  death  of  said  John  W.  Neville,  and  since,  the 
farm  land  described  in  said  bill  was  occupied  by  one  Elmer 
E.  Neville,  rent  free,  and  that  said  Elmer  E.  Neville  was 
entitled  to  the  possession  thereof  until  March  1, 1904;  that 
said  John  W.  Neville  left  no  debts  except  his  funeral  ex- 
penses and  that  he  left  ample  personal  estate  to  pay  all  his 
debts  and  legal  obligations;  that  Martha  O.  Berger  was 
duly  appointed  administratrix  of  the  estate  of  said  Joixn 
\V.  Neville,  and  had  qualified  and  was  acting  as  such  ad- 


Thied  Distbict— a.  D.  1904.  73 

Berger  v.  Neville. 

ministratrix.  The  bill  prays  for  partition  of  the  premises 
involved  between  appellee  and  appellant,  and  makes  appel- 
lant in  her  own  right  and  as  administratrix,  and  Elmer  E. 
Neville,  parties  defendant.  To  this  bill  appellant  in  her 
own  right  and  as  administratrix  filed  joint  and  several  an- 
swers, admitting  the  material  averments  of  the  bill,  except 
as  to  the  free  tenancy  of  Elmer  K.  Neville,  and  as  to  the 
sufficiency  of  the  personal  property  of  the  estate  of  John 
W.  Neville  to  pay  his  debts.  As  to  these  matters  the  an- 
swer denies  that  Elmer  E.  Neville  was  occupying  the  farm 
land  rent  free,  and  that  John  W.  Neville  left  no  debts 
other  than  funeral  expenses  and  that  he  left  personal  estate 
sufficient  to  pay  the  legal  obligations  against  his  estate,  but 
avers  that  said  Elmer  R.  Neville  was  a  tenant  of  said  John 
W.  Neville,  under  an  agreement  with  said  John  W.  Neville 
to  pay  to  him  as  rent  for  the  use  of  said  premises,  one-half 
of  all  the  crops  raised  thereon,  and  that  appellee  and  said 
Elmer  R.  Neville  had  agreed  together  to  deny  the  exist- 
ence of  any  such  agreement  to  pay  rent,  for  the  purpose  of 
depriving  appellant  of  her  share  of  said  rent,  and  further 
avers  that  there  had  been  a  sale  of  the  personal  property 
of  the  estate  of  said  John  W.  Neville;  that  all  the  debts  due 
and  owing  said  deceased  had  been  collected;  that  there  was 
less  than  $300  with  which  to  pay  about  $400  in  claims  then 
on  file  and  accrued  costs,  and  that  there  were  divers  out- 
standing claims  against  said  estate  not  yet  filed  for  allow- 
ance in  the  County  Court. 

To  this  answer,  appellee  filed  a  general  replication  and 
thereupon  the  cause  was  referred  to  the  master  in  chan- 
cery to  take  and  report  proofs,  together  with  his  conclu- 
sions of  law  and  fact.  Upon  motion  of  appellee,  the 
master  proceeded  to  take  the  proofs  necessary  to  support 
a  decree  declaring  the  rights  of  the  parties  in  the  lands, 
and  reserved  the  taking  of  proofs  upon  the  question  of 
rents  for  further  consideration.  The  master  found  the  in- 
terests of  the  parties  as  averred  in  appellee's  bill  for  parti- 
tion, viz. :  that  appellee  and  appellant  were  each  entitled 
to  an  undivided  one-half  of  the  premises,  as  tenants  in 
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common.  The  master  further  found  that  the  personal 
assets  of  the  estate  of  John  W.  Neville  were  insufficient 
to  pay  the  debts  against  said  estate  and  costs  of  admin- 
istration. By  decree  of  the  court  the  rights  and  inter- 
ests of  the  parties  were  adjudged  to  be  as  found  by  the 
master;  the  matter  of  rents  for  the  premises  was  ordered 
to  bQ  reserved  for  further  consideration  to  be  determined 
by  a  future  decree,  and  commissioners  were  appointed  to 
make  partition  or  to  appraise  the  value  of  the  premises. 
By  decree  of  court  entered  November  12,  1903,  the  report 
made  by  the  commissioners  was  approved  and  a  sale  of  the 
premises  ordered.  December  28,  1903,  the  master  in  chan- 
cery filed  his  report  of  sale  of  the  premises,  which  report 
was  approved  by  the  court  and  on  January  30,  1904,  the 
court  entered  a  decree  for  distribution  of  the  proceeds  of 
such  sale,  as  follows :  to  appellee's  solicitor,  for  his  reason- 
able solicitor's  fee  to  be  taxed  as  costs,  $450;  to  appellee 
and  appellant,  each  the  sum  of  $4,700.31,  and  to  appellant 
as  administratrix  of  the  estate  of  John  W.  Neville,  to  pay 
debts  of  said  estate,  the  sum  of  $500.  It  was  further  or- 
dered and  adjudged  by  the  court  that  the  cause  be  retained 
upon  the  docket  to  await  the  report  of  the  master  concern- 
ing the  matter  of  rents  of  the  lands  in  question.  Appel- 
lant objected  to  the  allowance  and  payment  of  a  solicitor's 
fee  to  appellee's  solicitor  out  of  the  proceeds  of  the  sale  in 
the  hands  of  the  master,  and  this  appeal  is  prosecuted  by 
her  to  reverse  the  decree  of  the  court  in  that  particular. 

It  further  appears  from  the  record  that  subsequent  to  the 
entry  of  the  decree  appealed  from,  the  master  heard  proofs 
upon  the  question  of  rents,  and  made  his  report  finding  that 
Elmer  R.  Neville  was  at  the  death  of  John  W.  Neville,  a 
tenant  of  the  latter,  holding  over  under  a  lease  by  the 
terms  of  which  the  said  Elmer  K  Neville  was  required  to 
pay  an  annual  rental  of  $400,  and  that  said  rent  for  the 
year  19.03  was  due  and  payable  January  1,  1904. 

Two  preliminary  questions  are  raised  by  appellee :  first, 
by  his  motion  to  strike  from  the  record  the  certificate  of 
evidence  and  to  affirm  the  decree,  upon  the  grounds  thai 
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the  certificate  of  evidence  was  not  filed  in  the  court  below 
within  the  time  provided  by  the  order  of  the  court  grant- 
ing the  appeal,  and  that  it  does  not  contain  all  the  testi- 
mony taken  before  the  master  in  chancery  in*  the  cause; 
and  second,  by  his  motion  to  strike  from  the  files  of  this 
court  the  abstract  of  the  record  because  it  omits  the  cross- 
bill filed  by  appellant  and  omits  the  evidence  taken  before 
the  master  under  the  order  of  reference  upon  the  original 
bill. 

The  question  involved  in  this  appeal  arises  upon  the  bill, 
answer,  findings  of  the  master  and  the  orders  and  decrees 
of  the  court  and  not  upon  any  evidence  heard  by  the  court 
in  the  cause.  No  certificate  of  evidence  was  therefore  nec- 
essary to  preserve  the  question  involved  for  review  in  this 
court.  Flaherty  v.  McCormick,  123  111.  525.  The  bill,  an- 
swer, report  of  the  master,  both  as  to  proofs  and  findings. 
and  the  orders  and  decrees  of  the  court  are  preserved  in 
the  record  without  a  certificate  of  evidence.  In  so  far  as  a 
certificate  of  evidence  is  necessary  in  the  case,  it  is  a  part 
of  appellee's  decree,  necessary  to  justify,  sustain  and  pre- 
serve it.  First  Nat'l  Bank  v.  Baker,  161  III.  281;  Lawrence 
V.  Lawrence,  181  111.  248.  The  motion  to  strike  the  certifi- 
cate of  evidence  from  the  record  is  denied. 

The  abstract  contains  everything  upon  which  error  is 
assigned  and  omits  nothing  essential  to  the  determination 
of  the  question  involved,  and  the  motion  to  strike  it  from 
the  files  is  also  denied. 

Appellee  having  averred  in  his  bill  that  Elmer  R.  Neville, 
named  therein  as  a  party  defendant,  was  in  occupancy  of  a 
part  of  the  premises  sought  to  be  partitioned,  and  entitled 
to  the  possession  of  the  same  until  March  1, 1904,  rent  free, 
and  that  there  were  ample  personal  assets  belonging  to  the 
estate  of  James  W.  Neville  to  pay  all  legal  obligations 
against  said  estate,  was  bound  to  establish  the  truth  of 
those  averments  as  against  appellant,  in  her  own  right  as 
co-tenant  and  as  administratrix  of  the  estate  of  James  W. 
Neville,  deceased.  The  issues  raised  by  these  averments  in 
appellee's  bill,  were  germane,  and  their  determination  in- 
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volved  the  substantial  rights  of  appellant.  Ebodes  v, 
Rhodes,  78  III  App.  117;  Wachter  v.  Doerr,  210  111.  243. 
Appellant  was,  therefore,  justified  in  employing  counsel  to 
make  such  defense  as  was  necessary  to  protect  and  conserve 
her  rights  in  the  premises,  and  having  done  so,  she  cannot 
be  required  by  decree  of  the  court  to  pay  any  portion  of 
appellee's  solicitor's  fees.  McMuUen  v.  Reynolds,  209  IlL 
504.  And  this  would  be  so  even  if  such  defense,  inter- 
posed by  appellant  in  good  faith  and  upon  reasonably  sub- 
stantial  grounds,  had  been  unsuccessful.  Metheny  v.  Bohn, 
164  111.  601;  Joest  v.  Adel,  209  111.  432. 

The  defense  interposed  by  appellant,  both  in  her  own 
right  and  as  administratrix,  was  successful.  It  was  ad- 
judged and  decreed  by  the  court  that  the  personal  assets 
belonging  to  the  estate  of  James  W.  Neville,  deceased,,  were 
insufficient  to  pay  the  debts  against  said  estate,  and  that 
$5(>0  of  the  proceeds  of  the  sale  be  paid  to  appellant  as 
administratrix  for  that  purpose. 

Upon  the  question  of  rents,  the  master  found  that  Elmer 
R  Neville  was  a  tenant  under  a  lease  requiring  him  to  pay 
$400  per  annum  rent,  and  that  the  rent  for  the  year  1903 
was  due  and  payable  January  1,  1904.  Appellant  is  en- 
titled to  one-half  of  such  rent  as  heir;  and  the  defense  in- 
terposed by  her  was  doubtless  necessary  to  secure  her 
rights  in  that  regard.  The  decree  of  the  court  directing 
the  master  to  pay  appellee's  solicitor's  fee  out  of  the  pro- 
ceeds of  the  sale,  requires  appellant  to  pay  one-half  of  such 
fee,  and  is  erroneous  in  that  respect. 

The  decree  is  reversed  and  the  cause  remanded. 

Bevereed  wnd  remanded. 

Mr.  Justice  Putbbbajtoh  took  no  part  in  the  considera* 
tion  of  this  case. 
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William  E.  Mertz  t.  J.  A.  Mehlliop^  et  al. 

1.  StTRETY— Hgf?if  off  to  appeal  from  order  against  principal,  A 
surety  upon  a  guardian's  bond  may  appeal  from  an  order  restating  the 
account  of  his  principal  as  guardian  of  a  minor. 

2.  Nunc  pro  tunc  obdrhl— authority  of  court  to  enter.  In  the  ab» 
sence  of  a  showing,  a  court  has  no  power  to  direct  that  an  order  actu- 
ally entered  at  one  term  be  spread  upon  the  record  nuTie  pro  tunc  as  of 
a  day  of  a  previous  term. 

8.  Appeal  bond— 5y  whom,  to  be  approved.  Where  an  appeal  is 
taken  from  an  order  entered  by  a  court  of  probate  in  the  estate  of  a 
minor,  the  bond  must  be  approved  by  the  court,  and  authority  to  ap- 
prove the  same  cannot  be  delegated  to  the  clerk. 

4.  Appeal  bond— tr/ien  irregularity  in^  vnll  not  defeat  appeal.  A 
cross-motion  for  leave  to  file  a  new  bond  should  be  allowed  and  a  mo- 
tion to  dismiss  an  appeal  denied  where  the  irrej3:ularity  urged  and 
sought  to  be  cured  was  merely  in  the  appellant's  having  his  bond  ap- 
proved by  the  clerk  when  it  should  have  been  approved  by  the  court  in 
person. 

Contest  upon  guardian's  account.  Appeal  from  the  Circuit  Court  of 
Mason  County;  the  Hon.  Albert  Akers,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1904.  Reversed  and  remanded.  Opinion 
filed  November  18,  1904. 

L.  Lackt,  Je.,  and  M.  McCluke,  for  appellant 
I.  R.  Brown,  for  appellees. 

Mr.  Presiding  Justicb  Baumb  delivered  the  opinion  of 
the  conrt. 

On  March  4, 1901,  Josephine  Brown,  as  guardian  of  her 
minor  children,  filed  her  report  in  the  County  Court  of 
Mason  county,  and  tendered  her  resignation  as  such  guard- 
ian. Objections  were  filed  to  the  report,  and  a  hearing  had 
thereon  September  18,  1902.  The  matter  was  taken  under 
advisement  by  the  court,  and  it  was  stipulated  that  the 
final  order  in  the  premises  should  be  filed  as  of  the  date  of 
the  hearing.  On  October  10,  1902,  an  order  was  entered 
sustaining  the  objections  to  the  report  and  reforming  the 
same,  and  on  October  18  following,  appellant,  as  surety 
upon  the  guardian's  bond,  prayed  an  appeal  to  the  Circuit 
Court,  which  was  allowed  upon  his  filing  an  appeal  bond 
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in  the  sum  of  $200  with  security  to  be  approved  by  the 
clerk.  Appellant  filed  his  appeal  bond  in  pursuance  to  such 
order  and  the  record  was  duly  certified  to  the  Circuit  Court. 
In  the  Circuit  Court,  appellee  moved  to  dismiss  the  appeal 
upon  the  following  grounds  :  first,  because  the  appeal  was 
not  taken  by  any  person  in  interest  in  the  proceedings  or 
ag<2:rieved  by  the  finding  of  the  County  Court;  second,  be- 
cause the  appeal  was  not  perfected  within  twenty  days 
from  September  18,  1902;  third,  because  no  appeal  was 
prayed  within  twenty  days  after  the  filing  of  the  final 
order  in  the  case;  fourth,  because  the  appeal  bond  was  ap- 
proved by  the  county  clerk;  fifth,  because  the  bond  was 
not  approved  by  the  county  judge  who  tried  the  case;  and 
sixth,  because  the  bond  was  not  approved  by  the  county 
judge  of  Mason  county.  Thereupon  appellant  filed  his 
cross-motion  for  leave  to  file  a  good  and  sufficient  .appeal 
bond.  The  court  overruled  appellant's  cross-motion  and 
sustained  appellees'  original  motion  and  dismissed  the  ap- 
peal. This  appeal  is  prosecuted  to  reverse  such  order  of 
dismissal. 

In  her  report  as  originally  filed  by  the  guardian,  she 
charged  herself  with  the  sura  of  §2,236.31  which  amount 
included  among  other  items,  the  sum  of  $2,098.32,  cash  re- 
ceived from  the  master  in  chancery,  and  asked  credit  for 
the  sum  of  $1,452.86,  which  amount  included,  among  other 
items,  the  sum  of  $1,049.16  paid  to  R.  W.  Mills,  as  per  her 
written  agreement  to  pay  him  one-half  of  the  amount  real- 
ized from  the  sale  of  certain  real  estate  belonging  to  her 
wards,  the  sum  of  $2,098.32  reported  as  received  by  her 
from  the  master  in  chancery  presumably  being  the  proceeds 
in  his  hands  realized  from  said  sale.  The  balance  in  her 
hands,  as  reported  by  her,  amountinor  to  $783.45,  she 
brought  into  court.  The  County  Court  on  the  hearing 
upon  the  objections  to  the  guardian's  report,  restated  her 
account,  eliminating  therefrom  the  debit  item  of  $2,098.32 
and  the  credit  item  of  $1,452.86.  By  the  account  as  re- 
stated, there  appeared  to  be  due  to  the  guardian  from  her 
wards,  the  sum  of  $203.60. 
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Appellant  as  the  surety  on  the  guardian's  bond,  if  ag- 
grieved by  the  judgment  of  theCounty  Court  restating  her 
account,  had  the  right  to  pray  an  appeal  from  such  judg- 
ment and  to  have  his  appeal  allowed.  Weer  v.  Gand,  88 
III.  490.  If  the  sum  of  $2,098.32,  received  by,  and  charged 
to  the  guardian,  as  appears  from  her  original  report,  was 
money  belonging  to  her  wards,  properly  coming  into  her 
hands  as  their  guardian,  she  was  required  to  report  the  re- 
ceipts and  disbursements  on  account  of  the  same,  to  the 
County  Court,  and  appellant  as  surety  on  her  bond  was 
interested  in  such  report  and  in  its  disposition  by  the  court. 
The  determination  of  the  questions,  whether  or  not  appel- 
lant was  so  interested,  and  whether  or  not  he  was  ao^grieved 
by  the  judgment  of  the  County  Court  in  the  premises, 
involved  a  consideration  of  the  merits  of  the  case.  Waiv- 
ing the  question  as  to  whether  the  appearance  by  appellees 
in  the  court  below  should  be  held  to  be  a  general  appear- 
ance, giving  the  court  jurisdiction  to  determine  the  case 
upon  its  merits,  or  a  special  appearance  only,  for  the  deter- 
mination of  the  jurisdictional  questions  involved,  it  appears 
affirmatively  from  the  record,  that  the  court  did  not  assume 
to  consider  and  determine  the  merits  of  the  case  upon  the 
first  ground  assigned  in  appellee's  motion  to  dismiss  the 
appeal,  but  overruled  appellant's  cross-motion  and  dis- 
missed his  appeal  upon  consideration  of  one  or  more  of  the 
five  remaining  grounds  assigned  in  that  motion. 

The  cause  was  heard  by  the  County  Court  on  September 
18,  1902,  one  of  the  days  of  the  September  term.  It  was 
determined,  and  the  order  entered  by  the  court  October  10, 
1902,  one  of  the  days  of  the  October  term.  Upon  the  lat- 
ter day  the  court  had  no  authority  to  direct  the  order  then 
entered  to  be  filed  mmo  pro  tunc  as  of  September  18,  and 
one  could  not  be  created  as  of  that  date,  by  an  order  mmo 
pro  tunc.  Lindauer  v.  Pease,  192  III.  456.  Appellant's 
ri^ht  to  pray  an  appeal  did  not  accrue  to  him  until  the 
entry  of  the  order  by  the  County  Court  on  October  10, 
1902.  We  do  not  hold  that  appellant  was  requii-ed  to  pray 
an  appeal  and  have  it  allowed  and  perfected  within  twenty 
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days  from  the  date  of  the  entry  of  the  order  (Lewis  v. 
Flowree,  32  III.  App.  314),  but  if  we  were  constrained  so  to 
hold,  it  appears  that  the  appeal  in  question  in  this  case  was 
prayed  and  allowed  October  18,  1902,  being  within  eight 
days  after  the  entry  of  the  order,  and  was  perfected  Octo- 
ber 21,  1902,  being  within  eleven  days  after  thd  entry  of 
the  order. 

Section  43  of  chapter  64,  relating  to  Guardian  and  Ward, 
which  provides  that  appeals  shall  be  allowed  to  the  Circuit 
Court  upon  the  appellant  giving  such  bond  and  security  as 
shall  be  directed  by  the  court,  must,  in  our  opinion,  be  con- 
strued as  requiring  the  court  granting  the  appeal  to  ap- 
prove the  appeal  bond,  and  does  not  empower  the  court  to 
delegate  such  authority  to  the  clerk.  In  this  case  the 
County  Court  erroneously  authorized  the  clerk  to  approve 
the  appeal  bond,  and  such  bond  was  approved  by  the  clerk 
in  pursuance  to  such  authority.  Appellant  having,  in  good 
faith,  attempted  to  perfect  his  appeal  in  obedience  to  the 
order  of  court,  his  appeal  should  not  be  dismissed  for 
the  irregularity  in  respect  to  the  approval  of  the  bond, 
where  he  files  a  cross-motion  for  leave  to  file  a  good  and 
sufficient  bond.     Hepner  v.  Hepner,  112  111.  App.  598. 

Because  the  court  overruled  appellant's  cross-motion  to 
file  a  good  and  sufficient  appeal  bond,  and  sustained  appel- 
lees' motion  to  dismiss  the  appeal,  the  judgment  dismissing 
the  appeal  is  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Reversed  wad  remanded. 


Benjamin  F.  Shannon  v.  Cyrns  A.  Potts. 

1.  Real  estate  broker— u;/ien,  entitled  to  commissions,  A  roal  es- 
tate broker  is  entitled  to  his  commissions  where  he  is  the  procuring 
cause  of  the  sale,  and  it  is  not  necessary  that  the  purchaser  should  have 
been  in  personal  communication  with  the  broker;  it  is  sufficient  if  the 
sale  is  effected  through  the  efforts  of  the  broker  or  through  informa- 
tion derived  from  him. 


Third  District— A.  D.  1904.  81 

Shannon  v.  Potts. 

2,  Incompetent  evidence— tt-ftcn  admission  of,  uHiived,  The  ad- 
miasion  of  incompetent  evidence  is  waived  where  tlie  complaining  party 
asked  and  had  i^ven  an  instruction  which  assumed  the  competency  of 
the  evidence  complained  of. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Christian 
County;  the  Hon.  William  M.  Farmer,  Judf2:e,  presiding.  Heard  in 
this  court  at  the  May  term,  1904.  Affirmed.  Opinion  filed  November 
18,  1904.    Rehearing  denied  and  opinion  modified  December  16,  1904. 

John  E.  Hoqan,  for  appellant. 

R.  M.  Potts  and  W.  M.  Provinb,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion  of 
the  court. 

This  appeal  is  prosecuted  to  reverse  a  judpfraent  for  $320 
recovered  by  appellee,  a  real  estate  broker,  against  appel- 
lant, for  commission  upon  the  sale  of  320  acres  of  land. 
Appellant,  in  writing,  authorized  appellee  to  sell  320  acres 
of  land  in  Christian  county,  at  $85  per  acre,  and  agreed  to 
pay  appellee  $1  per  acre  as  commission.  The  agreement 
also  provided  that  if  appellant  sold  the  land,  independently 
of  appellee,  the  latter  should  receive  no  commission. 

Appellee  had  sub-agents,  among  others  one  Robert  Hud- 
gens,at  Monticello,  to  whom  appellee  sent  by  mail  a  list  of 
property,  including  that  belonging  to  appellant,  which  he 
had  for  sale.  Hudgens  interested  one  A.  T.  England  in 
the  property  of  appellant,  and  the  latter  was  induced  to  go 
to  Taylorville,  where  he  met  and  was  entertained  by  appel- 
lee, and  taken  to  see  the  land  of  appellant.  There  is  evi- 
dence tending  to  show  that  A.  T.  England  didi  not  desire 
to  purchase  land  for  himself,  but  that  he  was  looking  for 
a  bargain  in  land  for  his  son,  Charles  E.  England;  that 
having  seen  appellant's  land;  A.  T.  England  expressed  him- 
self as  being  pleased  with  it  and  inquired  of  appellee 
whether  the  latter  would  have  any  objection  to  his  (Eng- 
land) dealing  directly  with  appellant;  that  appellee  replied 
that  he  had  no  objection  and  would  get  his  commission 
just  the  same;  that  A.  T.  England  subsequently  spoke  to 
his  son  of  the  land,  "  bragged  "  on  it  and  informed  him 
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that  appellee  was  agent  for  its  sale;  that  the  son  upon  the 
information  received  from  his  father  in  regard  to  the  land 
went  to  Taylorville  and  there  met  one  F.  H.  Barnes,  a  real 
estate  agent  with  whom  appellant  had  also  listed  the  land 
for  sale;  that  they  together  went  to  loojc  at  the  land  and 
Charles  E.  England  entered  into  a  contract  with  appellant 
for  its  purchase  at  $85  per  acre,  which  contract  was  subse- 
quently consummated. 

The  evidence  in  the  case  is  close  and  conflicting;  the 
jury,  who  saw  and  heard  the  witnesses,  have  said  that 
appellee  was  the  procuring  cause  of  the  sale  by  appellant 
to  England;  the  trial  judge  has  sanctioned  the  verdict  of 
the  jury.  The  facts  detailed  by  us,  which  there  is  evidence 
in  the  record  tending  to  prove,  we  think  justify  the  con- 
clusion of  the  court  and  jury. 

It  is  urged  by  appellant  that,  in  the  absence  of  proof 
that  appellee  conducted  negotiations  with  Charles  E.  Eng- 
land in  person,  appellee  cannot  be  said  to  have  been  the 
procuring  cause  of  the  sale. 

It  is  not  necessary  that  the  purchaser  should  be  in  per- 
sonal  communication  with  the  broker.  It  is  sufficient  if 
the  sale  is  effected  -through  the  efforts  of  the  broker,  or 
through  information  derived  from  him.  Hafner  v.  Herron, 
165  111.  242. 

Over  the  objection  of  appellant  appellee  was  permitted 
to  read  to  the  jury  from  the  deposition  of  W.  S.  Ridgely 
certain  questions  and  answers  relating  to  a  conversation  be- 
tween the  witness  and  A.  T.  England,  in  which  the  latter, 
referring  to  appellant's  land,  said  to  witness  that  he  had 
purchased  and  made  a  trade  for  his  son  Ed.,  meaning 
Charles  E.  England.  The  evidence  was  incompetent  and 
appellant's  objection  thereto  should  have  been  sustained. 

In  view  of  the  fact,  however,  that  other  witnesses  testi- 
fied to  similar  statements  made  by  A.  T.  England  without 
objection  upon  the  part  of  appellant,  and  that  the  third 
instruction  given  at  the  request  of  appellant  assumed  the 
competency  of  the  evidence  for  certain  purposes,  we  are  of 
opinion  that  appellant  is  not  in  a  position  to  assign  the 
ruling  as  error. 
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Some  of  the  instructions  given  at  the  request  of  appellee, 
particularly  the  first  and  fourth,  did  not  state  the  law  of 
the  case  as  accurately  as  it  might  have  been  stated,  but  as 
appellant's  first  and  fourth  given  instructions  contain  the 
same  fault  appellant  is  not  in  a  position  to  complain. 

The  judgment  is  afiirmed. 

'  Affirmed. 


Alton  Light  &  Traction  Company  v.  James  A.  Bose^  Sec- 
retary of  State. 

1.  Declaration— Tiotr,  should  be  framed,  A  declaration  in  a  case 
should  set  up  facts  from  wliich  conclusions  of  law  follow,  and  the  aUe- 
gation  of  mere  conclusions  without  such  facts  is  of  no  avail. 

2.  Incorporation  peks— tufcen,  cannot  be  recovered  back.  Where 
fees  have  heen  paid  to  the  Secretary  of  State  under  no  duress,  they  can- 
not be  recovered  back,  notwithstanding  their  exaction  may  have  been 
based  upon  an  erroneous  construction  of  the  law  under  which  they 
were  claimed. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Ck>urt  of  Sangamon 
County;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1904.  Affirmed.  Opinion  filed  November 
18,1904. 

Henby  S.  Baker  and  Levi  Davis,  for  appellant 

H.  J.  Hamlin,  Attorney  General,  and  George  B.  Gil- 
lespie, Assistant  Attorney  General,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion  of 
thecoart. 

Appellant  filed  its  declaration  in  assumpsit  in  the  Cir- 
cuit Court  of  Sangamon  county  .to  recover  from  appellee 
the  sum  of  $1,045,  demanded  and  collected  from  appellant 
by  appellee,  as  Secretary  of  State,  as  a  fee  for  filing  two 
certificates  of  corporate  consolidation.  The  declaration 
alleges  that  appellant  is  a  consolidated  corporation  organ- 
ized under  the  laws  of  Illinois,  with  a  capital  stock  of 
$1,000,000;  that  appellant  was  formed  bj^  the  consolidation 
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of  two  corporations  organized  under  the  laws  of  Illinois, 
each  of  which  corporations  had  a  capital  stock  of  $500,000; 
that  each  of  such  constituent  corporations  bad  paid  to  ap- 
pellee, as  Secretary  of  State,  all  the  fees  required  by  law 
for  the  incorporation  of  a  company  having  a  capital  stock 
of  $500,000;  that  a  certificate  of  the  consolidation  of  said 
two  constituent  corporations  was,  on  the  30th  day  of  July, 
1903,  executed  by  the  president  and  secretary  of  each  of 
said  corporations  and  verified  by  the  affidavit  of  the  presi- 
dent; that  said  certificates,  made  in  duplicate,  were  on  the 
same  day  forwarded  by  mail  to  appellee,  together  with  a 
fee  of  one  dollar  for  each  certificate;  that  on  the  same  day 
like  certificates  were  sent  by  mail  to  the  recorder  of  deeds 
of  Madison  county  and  duly  filed  by  him;  that  the  said 
certificates  sent  to  appellee  were,  on  August  5,  1903,  re- 
turned by  appellee  to  appellant,  appellee  refusing  to  file 
the  same  unless  a  fee  of  $1,045  was  paid  therefor  to  him; 
that  after  said  certificates  had  been  forwarded  to  appellee, 
as  aforesaid,  appellant  being  advised  and  believing  that  the 
said  consolidation  had  been  effected  and  that  it  was  a 
duly  constituted  consolidated  corporation,  entered  into 
contracts  and  made  many  business  arrangements  with 
respect  to  said  consolidation  and  other  preparations  which 
affected  the  character  and  nature  of  its  business;  that  on 
August  10,  1903,  appellant  presented  said  certificates  to 
appellee  and  demanded  that  he  file  the  same  as  by  law 
directed,  and  appellant  at  the  same  time  tendered  to  appel- 
lee the  usual  fee  of  one  dollar  for  each  certificate;  that 
appellee  refused  to  accept  and  file  such  certificates  for  the 
fee  tendered,  but  demanded  a  fee  of  $1,045  for  filing  said 
certificates  and  required  appellant  to  pay  said  sum,  which 
appellant  charges  to  be  excessive  and  without  warrant  or 
authority  in  law;  that  thereupon  appellant  under  the 
demand,  pressure  and  compulsion  of  the  defendant  paid 
appellee  said  sum. 

To  this  declaration  appellee  interposed  a  general  demur- 
rer, which  was  sustained  by  the  court,  and  appellant  elect- 
ing to  abide  by  its  declaration,  judgment  was  rendered 
against  it  in  bar  of  the  action  and  for  costs. 
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The  fees  sought  to  be  recovered,  appear  from  the  allega- 
tions of  the  declaration  to  have  been  paid  by  appellant  to 
appellee  voluntarily,  without  legal  duress  or  compulsion. 
There  is  in  the  declaration  no  allegation  that  appellant  was 
ignorant  of  the  fact  involved  in  the  transaction,  nor  that 
any  fraud  or  imposition  was  practiced  upon  its  officers. 
At  most,  the  allegations  of  the  declaration  evidence  a 
mere  disagreement  as  to  the  law;  appellee  contending  that 
under  section  1  of  the  act  entitled  "  Fees  for  the  incorpo- 
ration and  increase  of  capital  stock,"  etc.,  Hurd's  Stat. 
1903,  951,  he  was  required  to  collect  the  same  fees  upon 
the  capital  stock  of  a  consolidated  corporation  as  upon  the 
capital  stock  of  a  corporation  newly  organized  before  he 
was  authorized  to  file  in  his  office  the  certificates  of  such 
incorporation,  and  the  officers  of  appellant  contending  that 
the  constituent  consolidating  corporations  having  paid  the 
statutory  fee  upon  the  capital  stock  of  each  at  the  time  of 
their  respective  incorporations,  appellee  had  no  authority 
to  require  appellant  to  pay  a  fee  upon  the  capital  stock  of 
the  consolidated  corporation.  In  Yates  v.  Eoyal  Ins.  Co., 
200  111.  202,  it  was  held  that  the  mere  fact  that  the  statute 
imposing^  a  tax  is  unconstitutional,  and  the  tax  for  that 
reason  illegal,  does  not  authorize  recovery  of  the  amount 
paid,  if  it  was  paid  vpluntarily.  The  allegation  in  the 
declaration  that  "under  the  demand,  pressure  and  com- 
pulsion on  the  part  of  said  defendant,  the  said  plaintiff  paid 
said  sum  of  $1,045,"  is  merely  a  statement  of  the  pleader's 
conclusion.  No  facts  are  alleged  justifying  the  conclusion 
that  appellant  was  under  duress  or  compulsion,  nor  is  it 
alleged  that  the  payment  was  made  by  appellant  with  any 
reservation  of  its  rights. 

In  Yates  v.  Eoyal  Ins.  Co.,  eupraj  the  court  quotes  ap- 
provingly from  Cooley  on  Taxation  as  follows :  "All  pay- 
ments are  supposed  to  be  voluntary  until  the  contrary  is 
made  to  appear.  Nor  is  the  mere  fact  that  a  tax  is  paid 
unwillingly  or  with  complaint,  of  any  legal  importance,  but 
there  must  be  in  the  case  some  degree  of  compulsion,  to 
which  the  taxpayer  submits  at  the  time,  but  with  notifica- 
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tion  of  some  sort  equivalent  to  reservation  of  rights."  We 
regard  the  opinion  of  the  court  in  Yates  v.  Royal  Ins.  Co., 
supra^  as  decisive  of  the  question  here  involved. 

It  appearing  from  the  allegations  of  the  declaration  that 
appellant  paid  the  fee  demanded  by  appellee,  voluntarily, 
without  legal  duress  or  compulsion  and  without  protest  or 
notice  of  reservation  of  its  rights  in  the  premises,  it  cannot 
recover  the  same  back,  and  the  court  properly  sustained 
the  demurrer  to  the  declaration.    The  judgment  is  affirmed. 

Affirmed. 


City  of  Jersey  ville  v.  William  Becker. 

1.  Dram-shop  ORDiNANCE~con«/rtic<ton  o/.  The  words,  "  in  any 
way  disposes  of,"  as  used  in  a  dram-shop  ordinance,  constnied  in  this 
case  to  signify  more  than  to  sell. 

Prosecution  under  dram-shop  ordinance.  Appeal  from  the  Circuit 
Court  of  Jeraey  County;  the  Hon.  Robert  B.  Shirley,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1904.  Reversed  and  remanded. 
Opinion  filed  November  18,  1904. 

O.  H.  KicHARDs,  for  appellant. 
Thomas  F.  Ferns,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion  of 
the  court. 

This  is  a  suit  by  appellant  against  appellee,  a  licensed 
dram-shop  keeper,  to  recover  a  penalty  for  the  violation  of 
a  dram-shop  ordinance.  The  trial  in  the  court  below  by  a 
jury  resulted  in  a  verdict  of  not  guilty,  and  judgment 
thereon. 

Error  is  assigned  in  the  giving  and  refusing  instructions, 
and  in  overruling  the  motion  for  a  new  trial  upon  the 
ground  that  the  verdict  is  contrary  to  the  evidence. 

It  is  urged  by  appellee  that  the  assignment  of  errors  is 
not  properly  before  this  court  for  review  because  it  does 
not  appear  from  the  record  that  appellant  saved  an  exce])- 
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tioa  to  the  ruling  of  the  court  denying  the  motion  for  a 
new  trial.  The  record  in  the  respect  indicated,  is  not  as 
clear  and  definite  as  it  might  be,  but  we  are  of  the  opinion  it 
sufficiently  appears  that  the  exception  noted  by  appellant 
was  an  exception  to  the  decision  of  the  court  overruling 
the  motion  for  a  new  trial,  and  that  this  court  is  authorized 
to  pass  upon  the  questions  raised. 

The  section  of  the  ordinance,  for  a  violation  of  which 
appellee  was  put  upon  trial,  is  as  follows :  "  No  person  or 
persons  licensed  as  aforesaid,  shall  keep  open  his  or  their 
saloon  or  place  of  business,  nor  in  any  way  dispose  of  any 
of  the  liquors  aforesaid  upon  Sunday,  nor  upon  any  day 
upon  which  an  election  for  either  city,  county  or  state  pur- 
poses is  being  held  in  said  city,  nor  between  the  hours 
of  eleven  o'clock  p.  m.  and  five  o'clock  a.  m.  Any  person 
or  persons  who  shall  violate  any  provision  in  this  sec- 
tion, upon  conviction  thereof,  shall  forfeit  and  pay  to 
said  city  of  Jersey  ville,  not  less  than  twenty-five  dollars, 
nor  more  than  one  hundred  dollars  for  each  offense."  Ap- 
pellee is  charged  with  having  violated  the  above  section, 
by  disposing  of  liquor  from  his  place  of  business,  between 
the  hours  of  eleven  o'clock  p.  m.  and  five  o'clock  a.  m.  on 
the  night  of  December  11, 1903. 

At  eleven  o'clock  on  the  night  in  question,  the  night 
policeman  had  called  the  hour  at  appellee's  saloon,  as 
notice  to  appellee  that  it  was  time  to  close,  and  the  evi- 
dence tends  to  show  that  appellee  then  locked  or  bolted 
bis  door.  Shortly  thereafter  and  while  appellee  was  count- 
ing the  receipts  in  the  cash  register,  one  Grant  Thompson, 
who  was  engaged  in  playing  pool  with  one  Wadding  in  a 
restaurant  and  pool  room  adjoining  appellee's  saloon,  went 
to  the  door  of  appellee's  saloon  and  knocked,  whereupon  ap- 
pellee came  to  the  door,  recognized  Thompson  and  partially 
opened  the  door.  Gibbons,  the  night  policeman,  in  his  tes- 
timony, details  the  conversation  between  Thompson  and  ap- 
pellee, as  follows:  "Thompson  said,  'I  want  to  get  some 
beer,  Bill.'  Becker  replied,  '  1  can't  let  you  have  it;  it  is 
eleven  o'clock;  but  I  will  tell  you  what  I  will  do,  I  will  bring 
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you  some  in  the  pool  room.'  "  The  witness  Thompson  sub- 
stantially corroborates  the  night  policeman,  Gibbons.  Ap- 
pellee testified  that  he  told  Thompson,  '  I  cannot  sell  you; 
I  will  tell  you,  if  you  will  go  back  in  the  pool  room,  I  will 
bring  some  beer,  and  we  will  have  a  drink  together  on 
nie."  Shortly  after  the  conversation  between  Thompson 
and  ap])ellee,  appellee  took  two  bottles  of  beer  into  the 
pool  room,  where  it  was  drank  by  those  present  there. 
Policeman  Simon  Wright  testified  that,  in  response  to  his 
inquiry,  appellee  said  Thompson  had  bought  the  beer  be- 
fore eleven  o'clock.  This  apj>ellee  does  not  deny.  Thomp- 
son further  testified  that  he  offered  to  pay  appellee  for  the 
beer  and  that  appellee  refused  to  accept  any  pay;  that  this 
occurred  after  the  officers  came  into  the  pool  room. 

At  the  request  of  appellee,  the  court  instructed  the  jury 
that  before  they  could  find  appellee  guilty  of  a  violation  of 
the  ordinance,  they  must  believe  from  the  evidence  that  he 
sold  or  disposed  of  liquors  for  sale,  between  eleven  o'clock 
p.  M.  and  5  o'clock  a.  m.  ;  that  if  appellee  invited  Thomp- 
son and  others  to  drink,  to  drink  beer  in  the  restaurant  as 
a  matter  of  sociability,  and  did  not  intend  to  make  a  sale 
of  the  beer,  nor  make  a  charge  for  the  same,  the  jury  should 
find  him  not  guilty. 

"We  are  of  opinion  that  the  court  erred  in  interpreting 
the  words  in  the  ordinance,  *'  nor  in  any  way  dispose  of 
any  of  the  liquors  aforesaid,"  to  mean,  a  sale  of  the  liquors 
only.  The  expression,  "  in  any  way  dispose  of "  signifies 
more  than  to  sell.  Selling  is  but  one  mode  of  disposing  of 
property.  Phelps  v.  Harris,  101  U.  S.  380;  State  v.  Deust- 
ing,  33  Minn.  102.  The  ordinance  was  manifestly  framed 
in  its  existing  form  to  prevent  evasion  and  tp  make  it  more 
effective  as  a  police  regulation. 

It  is  urged  on  behalf  of  appellee  that  the  construction  of 
the  ordinance  contended  for  by  appellant,  would  render  a 
private  gentleman,  giving  his  guest  a  social  glass  at  his 
home  between  the  hours  of  eleven  o'clock  p.  m.  and  five 
o'clock  A.  M.,  liable  to  a  penalty.  The  case  at  bar  does  not 
present  the  question  raised  by  appellee.    Assuming  appellee 
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did  not  in  fact  sell  nor  intend  to  sell  the  beer  to  Thompson, 
the  evidence  shows  he  obtained  the  beer  from  his  place  of 
business,  as  a  licensed  dram-shop  keeper,  and  disposed  of  it 
in  a  public  resort,  under  circumstances  clearly  indicating  a 
purpose  on  his  part  to  evade  the  provisions  of  the  ordinance. 
A  consideration  of  the  evidence  leads  us  to  the  conclusion 
that  the  effort  on  the  part  of  appellee  to  assume  the  role  of 
host  is  strained,  and  attempted  only  as  a  subterfuge. 
The  judgment  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded* 


Tillage  of  Westville  v.  Catherine  Horn. 

1.  Verdict— wAen,  excessive,  A  verdict  for  $600  is  excessive  where 
it  appears  that  the  plaintiff  was  a  housekeeper  of  about  forty -nine  years  of 
age,  and  where  the  evidence  tends  to  show  that  the  only  in  jury  sustained 
by  her  consisted  of  a  slight  green  stick  fracture  of  the  right  arm  above 
the  elbow,  only  discernible  with  an  X-ray,  and  slight  bruises  and  con- 
sequent discoloration  on  her  forehead,  nose  and  knee,  and  where  the 
evidence  further  tends  to  show  that  she  was  confined  to  her  bed  but  for 
one  day  and  that  all  objective  symptoms  of  injury  disappeared  within 
three  weeks  of  the  injury,  since  which  time  the  services  of  a  physician 
were  not  required  except  for  an  occasional  examination,  and  where  the 
evidence  further  shows  that  no  permanent  injury  remains. 

2.  Measurb  of  DAMAGEB—when  instruction  upon,  improper.  An 
instruction  upon  this  subject  as  follows : 

*'The  court  instructs  the  jury  that  if  from  the  evidence  you  find  the 
defendant  guilty,  then  in  arriving  at  your  verdict,  you  have  a  right  to 
award  the  plaintiff  such  an  amount  as  will  cotnpensate  her  for  the  loss 
of  time  endeavoring  to  be  cured  of  her  injury,  if  any  such  is  shown  by 
the  evidence;  also  for  the  pain  and  suffering  endured  by  her,  if  any 
such  has  been  shown  by  the  evidence" — 
held  improper. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Vermilion  County;  the  Hon.  James  W.  Craig.  Sr.,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1904.  Affirmed  upon 
remittitur.    Opinion  filed  November  18,  1904. 

Joseph  B.  Mann  and  August  A.  Paetlow,  for  appellant. 

Buckingham  &  Dysert,  for  appellee. 
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Me.  Peesidino  Justice  Baumb  delivered  the  opinion  of 
the  court. 

Appellee  recovered  a  judgment  against  appellant  for  $600 
in  an  action  on  the  case,  for  personal  injuries  sustained  by 
her  on  July  12,  1903,  in  falling  upon  a  defective  sidewalk. 

None  of  the  errors  assigned  merit  serious  consideration 
or  discussion,  save  two,  viz. :  first,  the  giving  of  the  seventh 
instruction  offered  by  appellee,  and  second,  that  the  dam- 
ages awarded  appellee  are  excessive. 

Appellee  is  a  housewife  forty-nine  years  of  age.  The 
injuries  sustained  by  her  consisted  of  a  slight  green  stick 
fracture  of  the  right  arm  above  the  elbow,  which  was  only 
discernible  with  an  X-ray,  and  slight  bruises  and  consequent 
discoloration  on  her  forehead,  nose  and  knees.  She  was 
confined  to  her  bed  but  one  day;  all  objective  symptoms  of 
her  injuries  disappeared  in  three  weeks,  since  which  time 
she  has  not  required  the  services  of  a  physician  except  for 
an  occasional  examination,  and  no  permanent  injury  re- 
mains. She  suffered  severe  pain  in  her  arm  from  time  to 
time  for  several  weeks,  but  within  a  few  days  was  able 
to  go  about  her  house  and  3^ard  and  within  two  weeks 
walked  to  the  ofiice  of  her  attending  physician,  a  distance 
of  two  or  three  blocks,  and  went  by  rail  to  Peoria,  a  dis- 
tance of  over  100  miles.  At  the  time  of  the  trial  in  De- 
cember, 1903,  and  for  three  months  prior  thereto  she  was 
able  to  perform  all  her  ordinary  household  duties  except 
washing,  sweeping  and  bedmaking. 

The  seventh  instruction  given  to  the  jury  at  the  request 
of  appellee  is  as  follows:  ."The  court  instructs  the  jury 
that  iif  from  the  evidence  you  find  the  defendant  guilty, 
then  in  arriving  at  your  verdict,  you  have  a  right  to  award 
the  plaintiff  such  an  amount  as  will  compensate  her  for  the 
loss  of  time  endeavoring  to  be  cured  of  her  injury,  if  any 
such  is  shown  by  the  evidence;  also  for  the  pain  and  suf- 
fering endured  by  her,  if  any  such  has  been  shown  by  the 
evidence."  In  West  Chicago  St.  R.  R.  Co.  v.  Carr,  170  111. 
478,  a  somewhat  similar  instruction  was  under  considera- 
tion by  the  court,  and  while  the  giving  of  the  instruction 
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in  that  case  was  held  not  to  have  been  prejudicial  error, 
the  instraction  was  not  approved.  In  the  case  at  bar  no 
other  instruction  was  given  upon  the  measure  of  appellee's 
damages,  and  the  record,  is  barren  of  any  evidence  to  sus- 
tain the  one  given. 

We  are  constrained  to  the  conclusion  from  the  evidence 
in  this  record  that  the  damages  awarded  appellee  are  clearly 
excessive,  and  that  the  giving  of  the  instruction  quoted  may 
have  contributed  to  that  result. 

If  appellee  shall  within  fifteen  days  remit  from  the  judg- 
ment all  in  excess  of  $300,  it  will  be  affirmed  for  that  sum, 
otherwise  it  will  be  reversed  and  the  cause  remanded. 

Affirmed  upon  remittitur. 

Remittitur  filed  November  28,  1904. 


Testa  Gordon  v.  Edward  Gordon. 

1.  Beneficiary — extent  of  interest  in  benefit  certificate,  A  benefi- 
ciary named  in  a  benefit  certificate  has  no  vested  interest  therein;  until 
the  death  of  Uie  insured  the  extent  of  his  interest  is  that  of  a  mere  ex- 
pectancy. 

3.  Benbficiart— ^010  change  of^  to  he  made.  The  change  in  the 
beneficiary  named  in  a  benefit  certificate  must,  in  the  absence  of  a 
waiver  by  the  society  or  proof  of  inability  of  compliance  by  the  insured, 
be  made  in  the  manner  provided  by  the  certificate  in  order  to  be 
effectual,  even  where  the  question  arises  upon  a  bill  of  interpleader  filed 
by  the  society.    (Martin  v.  Stubbings,  126  111.  887,  explained.) 

Bill  of  interpleader.  Appeal  from  the  Circuit  Court  of  Sangamon 
County;  the  Hon.  James  A.  Creighton,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1904.  Affirmed.  Opinion  filed  November  18, 
1904. 

James  E.  Dowlino  and  Robbbt  H.  Patton,  for  appellant. 

Peekt  &  Morgan,  for  appellee. 

Mb.  Presiding  Justice  Baumb  delivered  the  opinion  of 
the  court. 
This  is  a  bill  of  interpleader  brought  by  the  Court  of 
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Honor,  a  fraternal  beneficiary  society  organized  under  the 
laws  of  Illinois,  against  Vesta  Gordon,  widow  of  Daniel 
Gordon,  and  Edward  Gordon,  brother  of  said  Daniel  Gor- 
don, praying  that  said  defendants  be  required  to  interplead 
as  to  their  respective  rights  to  a  fund  of  $1,900,  which 
complainant  brought  into  court  and  admitted  to  be  due 
upon  a  benefit  certificate  for  $2,000,  issued  by  it  to  said 
Daniel  Gordon,  February  6, 1900.  Appellant  and  appellee, 
defendants  to  said  bill,  filed  their  separate  answers,  each 
claiming  the  fund  in  question,  and  thereupon  the  court 
entered  an  interlocutory  decree  adjudging  that  the  bill  of 
interpleader  was  properly  filed  and  dismissing  the  com- 
plainant with  its  costs,  without  prejudice  to  either  of  the 
defendants.  The  cause  was  heard  by  the  chancellor  upon 
'proofs  taken  in  open  court,  and  a  decree  entered  awarding 
the  fund  in  controversy  to  appellee,  less  seventy-five  dollars 
allowed  complainant's  solicitor. 

The  claims  of  appellant  and  appellee,  respecfively,  to  the 
fund  in  question,  arise  out  of  a  state  of  facts  substantially 
as  follows :  Daniel  Gordon  became  a  member  of  the  Court 
of  Honor  March  1, 1899,  when  a  benefit  certificate  for  $2,000 
was  issued  to  him,  payable  to  his  mother,  Mary  Gordon. 
This  certificate  was  surrendered  to  the  society  August  10, 
1899,  and  another  for  the  same  amount  issued,  payable  to 
his  wife,  Minnie  Gordon,  and  after  her  death,  December  7, 
1899,  the  certificate  in  controversy  was  issued  payable  to 
appellee.  September  16,  1902,  Daniel  Gordon  married  aj)- 
pellant,  and  they  lived  together  as  husband  and  wife  from 
thence  until  his  death,  December  17,1903.  There  is  evidence 
tending  to  show  that  shortly  after  the  marriage  of  Daniel 
Gordon  to  appellant,  he  gave  the  certificate  to  appellant, 
saying  to  her,  "Vesta,  I  gave  you  this  policy  and  you 
never  put  it  away;  it  is  yours;  take  it  and  put  it  away; " 
that  appellant  took  the  certificate  and  placed  it  in  the  mid- 
dle drawer  of  a  dresser;  that  upon  one  or  more  occasions 
he  said  he  had  given  the  certificate  to  appellant  but  had 
neglected  to  have  it  transferred  and  would  attend  to  it  the 
lirst  chance  he  had;  that  he  was  going  to  have  the  certifi- 
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cate  changed  from  his  brother's  to  his  wife's  name,  when 
he  could  get  time.  There  is  also  evidence  tending  to  show 
that  for  some  time  before  the  death  of  her  husband,  appel- 
lant paid  assessments  or  dues  upon  the  certificate  out  of 
her  own  earnings.  On  behalf  of  appellee,  there  is  evidence 
tending  to  show  that  at  the  time  the  certificate  in  question 
was  made  payable  to  him,  it  was  in  pursuance  of  an  agree- 
ment with  his  brother  Daniel,  that  appellee  would  take  out 
a  like  certificate  payable  to  Daniel,  and  that  appellee  ob- 
tained such  a  certificate  and  kept  it  in  force.  Upon  the 
death  of  Daniel  Gordon,  appellee,  as  the  beneficiary  named 
in  the  certificate,  obtained  the  same  from  appellant,  and 
having  made  satisfactory  proofs  of  death,  presented  said 
certificate  to  the  society  and  received  thereon  the  advance 
payment  of  $100  provided  to  be  paid  to  the  beneficiary  by 
the  by-laws  of  the  society. 

The  provision  in  the  by-laws  of  the  society  for  a  change 
of  beneficiaries  in  the  certificate  is  as  follows :  "  If  any 
member  in  good  standing  at  any  time  desires  a  change  in 
the  name  of  his  beneficiary  or  beneficiaries,  he  shall  pay  to 
the  recorder  a  fee  of  one  dollar  and  deliver  to  him  his  bene- 
fit certificate  with  written  surrender  on  the  back  thereof, 
and  directions  as  to  the  change  desired  in  the  name  of  the 
beneficiary.  The  recorder  shall  then  forward  the  same, 
with  said  fee  of  one  dollar,  to  the  supreme  recorder,  who 
shall  thereupon  issue  a  new  certificate,  as  requested." 

It  is  insisted  by  appellant,  first,  that  a  mutual  benefit 
certificate,  while  not  assignable  at  law,  is  assignable  by  the 
insured,  as  a  chose  in  action,  and  such  assignment  will  be 
enforced  in  equity;  second,  that  the  evidence  in  this  case 
establishes  a  par^  assignment  of  the  certificate  by  Daniel 
Gordon  to  appellant,  and  that  such  parol  assignment  was 
effectual  to  vest  in  appellant,  as  beneficiary,  upon  the  death 
of  her  husband,  a  right  to  the  benefit  fund;  third,  that 
there  is  no  express  prohibition  in  the  by-laws  against  the 
exercise  by  Daniel  Gordon  of  his  right  to  change  the  bene* 
ficiary  in  the  certificate,  except  in  the  way  provided  in 
such  by-laws,  and  that  in  the  absence  of  such  prohibition. 
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the  delivery  of  the  certificate  accompanied  with  words  in- 
dicating an  intention  to  designate  appellant  as  the  bene- 
ficiary therein,  is  sufficient  to  constitute  a  change  of  bene- 
ficiary, and  thereby  vest  a  right  to  the  fund  in  appellant; 
and  fourth,  that  where,  as  in  this  case,  the  society  files  its 
bill  of  interpleader  and  brings  the  fund  into  court  it  must 
be  held  to  waive  a  compliance  with  the  forms  prescribed 
by  its  by-laws  for  changing  beneficiaries  and  to  submit  to 
the  court  the  determination  of  the  rights  of  the  contending 
parties  according  to  their  respective  equities.  Other  con- 
tentions are  urged  by  appellant  but  a  consideration  of  the 
foregoing  is  decisive  of  the  question  involved. 

The  benefit  certificate  in  question  constituted  a  contract 
between  the  Court  of  Honor  and  Daniel  Gordon,  whereby 
the  former,  in  consideration  of  a  compliance  by  the  latter 
with  the  constitution,  laws,  rules  and  regulations  of  the 
order  and  the  constitution  and  by-laws  of  the  district  court, 
then  or  thereafter  in  force,  agreed,  upon  the  death  of  the 
latter,  to  pay  to  the  beneficiary  named  therein,  the  sum  of 
S2,000  out  of  the  benefit  fund.  Appellee,  as  the  beneficiary 
named  in  the  certificate,  acquired  no  vested  rights  in  the 
benefit  fund  until  the  death  of  his  brother  Daniel.  During 
the  lifetime  of  Daniel,  appellee  had  but  a  naked  expectancy, 
and  Daniel,  as  the  insured,  the  right  to  change  the  benefi- 
ciary in  the  certificate.  Delaney  v.  Delaney,  175  111.  187. 
The  designation  of  another  beneficiary  by  a  member  hold- 
ing a  certificate,  or  a  change  of  the  beneficiary  named  in 
the  certificate,  is  a  matter  of  contract  between  the  original 
contracting  parties,  the  insured  member  and  the  society, 
and  where  the  mode  of  changing  the  beneficiary  is  desig- 
nated in  the  certificate,  it  must,  in  the  absence  of  a  contract 
recognizing  another  mode  as  eflFecting  a  change,  be  sub- 
stantially complied  with.     Delaney  v.  Delaney,  supra. 

The  use  of  the  word  assignment,  as  designating  the  act 
of  changing  the  beneficiary  in  the  certificate  in  question, 
involves  a  misnomer  and  confusion  of  terms.  Appellant 
inaptly  invokes  principles  applicable  to  the  assignment  of 
choses  in  action  in  equity,  as  controlling  in  the  case  at  bar. 
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Strictly  speaking,  Daniel  Gordon  had  no  right  of  property, 
by  virtue  of  the  certificate  in  question,  in  the  benefit  fund 
payable  at  his  death,  which  he  could  assign  either  at  law  or 
in  equity.  Niblack  on  Ben.  Soc.  &  Ace.  Ins.,  sec.  173.  His 
contract  with  the  Court  of  Honor,  as  expressed  in  the  certifi- 
cate, authorized  him  to  designate  a  beneficiary  and  to  change 
such  beneficiary  at  any  time  during  his  life,  in  the  mode 
prescribed  in  its  articles  of  incorporation.  This  right  to 
designate  or  change  the  beneficiary  was  a  right  personal  to 
Daniel  Gordon,  not  assignable,  and  to  be  exercised  by  him 
in  his  lifetime,  in  the  mode  prescribed,  or  in  anir  other 
method  to  which  the  society  must  be  held  to  have  given  its 
assent.  Expressions  in  Martin  v.  Stubbings,  126  111.  387, 
suggestive  of  the  holding  of  a  contrary  view,  were  not 
necessary  to  the  decision  of  that  case,  and  cannot  be  held 
as  controlling  in  the  case  at  bar.  In  the  Martin  case  the 
right  of  the  member  to  change  the  beneficiary  was  reserved 
to  him,  to  be  exercised  as  he  should  order  in  his  lifetime 
or  by  will.  No  particular  mode  of  changing  a  benefici- 
ary involving  the  assent  of  the  society  was  provided  or  re- 
quired. The  right  of  a  member  of  a  society,  such  as  the 
one  which  filed  the  bill  in  this  case,  to  change  a  benefici- 
ary is  considered  at  length  in  Supreme  Conclave  v.  Cappella, 
41  Fed.  Rep.  1.  It  is  there  said  that  the  general  rule  that 
a  change  of  beneficiaries  in  a  benefit  certificate  must  be 
made  in  the  manner  pointed  out  by  the  rules  of  the  asso- 
ciation, any  material  deviation  from  which  will  invalidate 
the  transfer,  is  subject  to  three  exceptions,  as  follows : 
first,  if  the  society  has  waived  a  strict  compliance  with  its 
own  rules  and  in  pursuance  of  a  request  of  the  insured  to 
change  his  beneficiary  has  issued  a  new  certificate  to  him, 
the  original  beneficiary  will  not  be  heard  to  complain  that 
the  course  indicated  by  the  regulations  was  not  pursued; 
second,  if  it  be  beyond  the  power  of  the  insured  to  comply 
literally  with  the  regulations,  a  court  of  equitj^  will  treat 
the  change  as  having  been  made;  and  third,  if  the  insured 
has  pursued  the  course  pointed  out  by  the  laws  of  the  asso- 
ciation, and  has  done  all  in  his  power  to  change  the  bene- 
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ficiary,  but  before  the  new  certificate  is  actually  issued,  bo 
dies,  a  court  of  equity  will  decree  that  to  be  done  which 
ought  to  be  done  and  act  as  though  the  certificate  had  been 
issued.  The  foregoing;  statement  of  the  principles  govern- 
ing the  rights  of  members  and  beneficiaries  in  fraternal  in- 
surance societies,  is  amply  supported  by  the  authorities 
(Grand  Lodge  A.  O.  U.  W.V  Noll,  15  L.  R.  A,  note;  Lahey 
V.  Lahey,  174  N.  T.  146;  Fink  v.  Fink,  171  N.  Y.  616),  and 
commends  itself  to  our  judgment  as  being  based  upon  sound 
reason.  In  view  of  the  multitude  of  fraternal  insurance 
societies  in  existence  at  the  present  day,  their  thousands  of 
members  and  beneficiaries  and  the  great  volume  of  litiga- 
tion continually  arising  involving  their  relative  rights, 
duties  and  obligations,  it  is  important  the  courts  should  lay 
down  and  adhere  to  certain  elementary  general  principles 
determining  those  rights,  duties  and  obligations.  If  the 
individual  views  of  each  judicial  tribunal  as  to  the  equities 
involved  in  a  particular  case  are  to  be  decisive  of  the  rights 
of  the  parties,  the  confusion  resulting  will  be  great,  and 
uncertain  litigation  involving  needless  expense  and  delay 
will  be  fostered. 

There  is  no  evidence  in  this  case  tending  to  show  that 
Daniel  Gordon  did  any  act  required  to  be  done  by  the 
by-laws  of  the  society,  to  eflFect  a  change  of  beneficiaries  in 
his  certificate,  nor  does  it  appear  that  he  was  unable  to 
comply  with  those  requirements  in  any  particular.  The 
society  had  no  notice  or  knowledge  of  a  desire  or  intention 
on  the  part  of  Daniel  Gordon  to  change  the  beneficiary  in 
his  certificate,  so  it  cannot  be  said  to  have  waived  a  com- 
pliance by  him  with  its  rules  and  regulations  or  to  have 
recognized,  in  any  way,  during  his  lifetime,  appellant's 
rights  as  beneficiary.  On  the  other  hand,  the  evidence 
shows  that  after  the  death  of  Daniel  Gordon,  the  society 
recognized  appellee  as  the  beneficiary  entitled  to  the  fund, 
by  giving  him  $100  as  an  advance  payment  thereon. 

While,  during  the  lifetime  of  a  member,  the  beneficiary 
named  in  the  certificate  has  no  vested  rights  in  the  benefit 
fund,  upon  the  death  of  the  member  the  rights,  if  any,  of 
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the  beneficiary  become  vested  and  the  society  is  powerless 
to  do  any  act  prejudicial  to  the  rights  of  such  beneficiary, 
or  that  can  operate  as  a  waiver  of  a  compliance  with  any  of 
its  rules  and  regulations.  It  must  be  held,  therefore,  that 
the  filing  of  the  bill  of  interpleader  in  this  case  and  bring- 
ing the  fund  in  question  into  court,  by  the  society,  did  not 
operate  to  waive  a  compliance  by  Daniel  Gordon  with  the 
requirements  of  the  by-laws  respecting  a  change  of  bene- 
ficiaries.   Niblack,  id.  sees.  222,  354. 

The  chancellor  properly  awarded  the  fund  in  question  to 
appellee  and  the  decree  will  be  affirmed. 

AffirmecL 


Herschel  T.  Teel^  executor,  etc.,  v.  W.  H.  H.  Hills  and 
Neosha  Mills. 

1.  Appeal— rigfA/  of  executor  to.  The  fact  that  an  ezecator  may 
personally  have  reason  to  be  aggrieved  by  a  decree  entered  by  a  court  of 
probate  does  not  deprive  him  of  the  right  to  appeal  therefrom  in  his 
official  capacity. 

2.  Jurisdiction— t«?ien  wart  of  probate  has  not.  While  a  court  of 
probate  has,  with  respect  to  estates  within  its  jurisdiction,  incidental 
chancery  powers,  it  has  not  general  chancery  jurisdiction,  and  it  can- 
not set  aside  an  agreement  made  between  the  heirs  for  the  purpose  of 
preventing  a  will  contest,  upon  the  ground  that  it  was  obtained  by  im- 
proper means. 

8.  Administration  of  estates— Aoto  affected  by  collateral  agree- 
ments among  heirs.  The  court  of  probate  has  no  power  to  determine 
the  validity  of  collateral  agreements  between  legatees  or  devisees,  exe- 
cuted subsequent  to  the  death  of  the  ancestor,  and  to  adjust  the  equities 
arising  therefrom;  its  sole  province  is  to  see  that  the  will  of  the  testator 
is  executed  in  the  manner  therein  provided. 

4.  Lite  estate — constnuetion  of  particular  clause  of  vnU  creating, 
A  clause  contained  in  a  will  as  follows :  *'  All  my  personal  estate  and 
personal  property,  after  paying  debts,  costs  of  administration  and 
executing  this  will,  legacies  and  bequests,  I  give  and  bequeath  and  the 
free  and  liberal  use  thereof,  to  my  said  wife,  Elizabeth  Teel,  for  and 
during  her  natural  lifetime,  and  whatever  may  remain  thereof  at  her 
decease  I  hereby  give  and  bequeath  to  my  aforesaid  children  in  equal 
parts  and  proportions,  share  and  share  alike/'  construed  to  vest  in  Eliza- 
beth Teel  a  right  to  receive  the  fund  mentioned  in  said  clause  fmrn  the 
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executors  and  to  handle  and  control  the  same  during  her  lifetime,  with 
full  power  of  disposition  at  her  discretion. 

Contest  upon  account  of  executor.  Appeal  from  the  Circuit  Court  of 
Schuyler  County;  the  Hon.  Thomas  N.  Mehan,  Judge,  pre^^iding. 
Heard  in  this  court  at  the  May  term,  1904.  Reversed  and  remanded. 
Opinion  filed  November  18,  1904. 

Glass  &  Bati'Enbbeg,  for  appellant;  C.  J.  Soofield,  of 
counsel. 

L.  A.  Jarman,  for  appellees. 

Mr.  Justiob  Pcterbauoh  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  Herschel  V.  Teel,  executor,  from  an 
order  of  the  Circuit  Court  of  Schuyler  county  sustaining 
exceptions  to  his  annual  report  as  one  of  the  executors  of 
the  last  will  and  testament  of  James  A.  Teel,  deceased, 
whose  estate  is  being  administered  in  the  Circuit  Court 
for  the  reason  that  said  executor  is  judge  of  the  County 
Court  of  said  county.  A  number  of  exceptions  were  filed 
to  such  report  by  Neosha  Mills,  one  of  the  children  and 
devisees  of  the  said  James  A.  Teel,  and  by  W.  H.  H.  Mills, 
co-executor  with  said  Herschel  Teel.  The  only  one  we 
deem  it  necessary  to  consider  is  that  which  relates  to  a 
credit  of  $10,550  for  money  of  the  estate  paid  by  Her- 
schel Teel,  as  executor,  to  Elizabeth  Teel,  widow  of  said 
testator,  and  by  her  paid  to  appellant  by  virtue  of  the 
agreement  hereinafter  set  forth.  The  grounds  of  excep- 
tion urged  are  that  the  said  item  is  not  a  proper  charge 
aofainst  the  estate  and  that  the  amount  involved  and  for 
which  said  executor  seeks  to  take  credit  was  unlawfully 
and  illegally  taken  by  the  said  executor  and  appropriated 
to  his  own  use.  It  is  also  sought  by  said  exception  to 
have  the  agreement  referred  to  set  aside  by  the  court. 

The  material  facts  involved  are  substantially  as  follow^s: 
James  A.  Teel,  a  resident  of  Schuyler  county,  died  on  Octo- 
ber 22,  1902,  leaving  an  estate  consisting  of  real  and  per- 
sonal property.    By  his  will,  executed  February  13,  1902, 
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he  devised  to  his  wife,  Elizabeth  Teel,  an  interest  in  all  his 
real  estate  equivalent  to  dower  under  the  statute,  and  the 
use  of  his  homestead  for  her  lifetime.  Subject  thereto,  he 
devised  his  real  estate  to  his  children,  Herschel  Teel,  Mar- 
shall Teel,  Walter  Teel  and  Neosha  Mills;  giving  to  Herschel 
real  estate  of  the  value  of  about  $12,890  and  a  legacy  of 
$125,  and  charging  him,  as  advancements,  with  various  sums 
aggregating  $1,575.  He  also  devised  to  him  the  homestead 
after  the  death  of  Elizabeth  Teel.  He  gave  to  Marshall 
Teel  real  estate  of  the  value  of  about  $20,000  and  $3,800  in 
personal  property;  to  Walter  Teel  he  gave  real  estate  of 
the  value  of  about  $23,000,  and  to  Neosha  Mills  a  life  estate 
in  realty  of  the  value  of  about  $31,000.  In  the  ninth  clause 
of  the  will  the  testator  recites  that  he  has  used  his  best 
endeavor,  in  valuing  his  real  estate,  to  make  the  division 
and  distribution  thereof  equal  among  his  children,  and  that 
he  feels  that  he  has  succeeded  therein  so  far  as  it  was  prac- 
ticable to  do  so. 

The  only  provision  of  the  will  relating  to  personal  prop- 
erty, other  than  the  bequests  above  mentioned,  is  the 
eighth  clause,  under  which  the  controversy  involved  in 
thi^  case  arises,  and  which  is  as  follows : 

"  All  my  personal  estate  and  personal  property,  after 
paying  deots,  costs  of  administration  and  executing  this 
will,  legacies  and  bequests,  I  give  and  bequeath  and  the 
free  and  liberal  use  thereof,  to  my  said  wife,  Elizabeth 
Teel,  for  and  during  her  natural  lifetime,  and  whatever 
may  remain  thereof  at  her  decease  I  hereby  give  and  be- 
queath to  my  aforesaid  children  in  equal  parts  and  pro- 
portions, share  and  share  alike." 

On  November  17, 1902,  after  the  death  of  James  A.  Teel, 
his  widow  and  children  entered  into  an  agreement  in  writ- 
ing which  recites  the  making  of  the  will,  the  division  of 
the  real  estate  among  his  children,  the  fact  that  he  by  the 
terms  of  the  will  intended  to  divide  the  real  estate  equally 
between  them,  and  that  it  was  agreed  between  the  children 
that  the  share  of  Herschel  is  not  equal  to  the  amount  given 
to  the  others  by  the  sum  of  $12,000.  The  agreement  then 
provides  that  in  consideration  of  the  premises  and  for  the 
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further  consideration  that  all  the  children  agree  to  abide 
by  the  terms  of  the  will  and  to  take  no  action  to  contest 
the  same,  Elizabeth  Teel,  the  widow,  be  authorized  to  pay 
Herschel  the  sum  of  $12,000  out  of  the  personal  estate  held 
by  her  under  said  will,  and  in  which  all  of  the  children 
have  a  contingent  interest,  for  the  purpose  of  making  the 
share  of  Herschel  in  the  real  estate  equal  to  that  of  the 
other  children.  The  agreement  further  authorizes  said 
Elizabeth  Teel  to  distribute  among  the  said  four  children, 
out  of  the  personal  estate,  as  soon  as  the  same  shall  come  to 
her  hands  under  and  by  virtue  of  the  said  will,  the  sum. 
of  $1,000  each,  and  that  she,  in  consideration  of  the  fore- 
going settlement  between  the  said  children  of  all  matters 
in  controversy  in  respect  to  the  said  estate,  shall  exact  from 
each  of  the  children  and  that  they  shall  each  pay  to  her  an 
equal  amount  as  dower  in  case  she  should  choose  to  exact  it. 

The  evidence  shows  that  Herschel  was  displeased  with 
the  will,  having  claimed  that  his  father  was  mentally  in- 
competent to  make  the  same,  and  had  threatened  to  insti- 
tute proceedings  to  set  it  aside,  and  that  the  agreement  in 
question  was  entered  into  in  view  of  this  fact.  There  is  some 
slight  evidence  tending  to  prove  that  Neosha  Mills  was  not 
aware  of  the  contents  of  the  agreement  at  the  time  she 
executed  the  same.  We  are  of  opinion,  however,  that  the 
trial  court  was  warranted  in  finding  the  contrary  to  be  the 
fact. 

The  will  was  admitted  to  probate  December  2,  1902,  and 
letters  testamentary  thereon  were  issued  on  January  7, 1903. 
On  December  16,  1902,  the  executors  paid  to  each  of  the 
four  children,  under  the  terms  of  the  agreement,  the  sum 
of  $1,000,  and  credit  themselves  therewith  in  their  annual 
report  No  exceptions  were  interposed  to  these  items. 
The  payment  to  Herschel  contemplated  by  the  agreement 
was  made  January  15, 1903,  in  the  following  manner :  The 
advancements  to  him,  aggregating  $1,575,  less  the  $125 
legacy,  were  deducted  from  the  $12,000  provided  by  said 
agreement  to  be  paid  to  him;  the  balance,  being  the  sum 
of  $10,550,  was  paid  to  him  by  a  check  for  $5,310.60  drawn 
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by  the  executors  and  made  payable  to  Elizabeth  Teel.  This 
check  was  endorsed  by  her  and  delivered  to  HerscheL  The 
residue  of  the  amount  was  paid  from  the  proceeds  of  sale 
of  the  personal  property.  Elizabeth  Teel  then  receipted 
for  the  money,  and  Herschel  credited  himself  with  the  same 
as  a  payment  by  Elizabeth  Teel  to  him  in  accordance  with 
the  agreement.  A  hearing  was  had  upon  the  exceptions 
and  the  court  found  that  the  exception  should  be  sustained; 
that  the  sum  of  $10,550  was  wrongfully  taken  by  the 
executors  from  the  funds  of  said  estate;  that  that  part  of 
the  agreement  authorizing  Elizabeth  Teel  to  pay  $12,000  to 
Herschel  was  void,  and  ordered  that  Herschel  refund  to  the 
estate  said  sum;  that  the  agreement  with  reference  to  the 
payment  of  the  sum  of  $12,000  to  him  be  set  aside  and  de- 
clared null  and  void,  and  that  said  report  be  approved  in 
all  other  respects.  Herschel  Teel  appeals  from  said  order 
to  this  court. 

It  is  urged  that  the  appeal  should  be  dismissed  for  the 
reason  that  it  was  prayed  for  and  perfected  by  appellant  in 
his  capacity  as  executor;  that  if  he  is  aggrieved  it  is  as  an 
individual  only.*  The  contention  is  without  merit.  The 
subject-matter  under  consideration  is  the  report  of  appel- 
lant as  executor,  and  while  he  may  have  reason  to  feel 
aggrieved  individually,  he  is  not  thereby  deprived  of  the 
right  to  appeal  in  his  official  capacity. 

We  are  of  opinion  that  the  order  of  the  trial  court,  in  so 
far  as  it  seeks  to  set  aside  the  agreement  in  question  and 
declares  the  same  to  be  null  and  void,  was  erroneous.  The 
validity  of  the  agreement  is  in  no  way  involved  in  the  ad- 
ministration of  the  estate  or  the  execution  of  the  terms  of 
the  will,  and  is  clearly  foreign  thereto.  While  it  is  true 
that  a  probate  court,  in  the  adjudication  of  matters  per- 
taining to  the  settlement  of  estates,  is  clothed,  to  a  certain 
extent,  with  equitable  powers,  it  possesses  no  general 
chancery  jurisdiction.  The  trial  court  was  therefore  clearly 
without  jurisdiction  to  set  aside  the  agreement.  If  it  be 
true  that  the  execution  of  the  same  was  procured  by  undue 
means  or  misrepresentation,  or  that  it  is  oppressive,  or  for 
any  reason  invalid,  relief  must  be  sought  in  another  forum. 
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The  exception  to  the  report,  so  far  as  it  relates  to  the 
sum  of  $10,550  paid  to  the  executor,  and  with  which  he 
seeks  to  be  credited,  was  properly  sustained.  While  the 
payment  was  made  in  a  somewhat  circuitous  manner,  we 
think  it  may  fairly  be  treated  as  a  payment  by  the  executors 
to  Elizabeth  Teel,  and  by  her,  in  turn,  to  Herschel  Teel  in- 
dividually. Counsel  for  appellant  contend  that  inasmuch 
as  the  mone}'^  was  properly  paid  to  Elizabeth  under  the  will, 
the  question  whether  or  not  she  has  applied  the  same  to  a 
purpose  not  authorized  by  the  will,  is  one  which  must  be 
raised  and  determined  in  another  form  of  proceeding;  that 
under  the  eighth  clause  of  the  will,  above  quoted,  Elizabeth 
Teel  had  a  right  to  receive  the  fund  from  the  executors  and 
to  handle  and  control  the  same  during  her  lifetime,  with 
full  power  of  disposition,  at  her  discretion. 

We  are  satisfied  that  such  contention  is  warranted  by 
law.  The  proper  construction  to  be  placed  upon  the  lan- 
guage of  the  eighth  clause  of  the  will  is  that  Elizabeth  Teel 
became  entitled  thereunder  to  a  life  estate  in  the  personal 
property  remaining  after  the  payment  of  the  costs,  debts 
and  legacies,  with  remainder  over  to  her  children  upon  her 
decease,  and  that  in  the  absence  of  any  provision  that  it 
should  remain  in  the  hands  of  the  executors,  or  any  restric- 
tion whatever  as  to  her  possession,  she  became  entitled 
further  to  the  full  possession,  control  and  management  of 
the  same  during  her  natural  life,  with  full  power  to  dispose 
of  such  of  the  principal  as  her  necessities  might  require  or 
her  judgment  dictate.  We  believe  this  construction  to  be 
sustained  by  the  following  authorities :  Walker  v.  Pritch- 
ard,  121  111.  221;  In  re  estate  of  Cashman,  134  111.  88; 
Skinner  v.  McDowell,  169  111.  365;  Saeger  v.  Bode,  181 
111.  514. 

It  was  therefore  the  duty  of  the  executors,  after  the  will 
was  otherwise  executed,  to  turn  over  to  Elizabeth  Teel  the 
residue  of  the  personal  estate,  and  had  the  fund,  or  the 
property  from  which  it  was  in  part  derived,  been  turned 
over  to  Elizabeth  as  life  tenant  under  the  will,  and  the  item 
of  credit  so  stated  in  terms,  and  had  she  receipted  to  the 
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executors  therefor  as  such  life  tenant,  the  item  might  prop- 
erly have  been  approved  and  allowed  by  the  court. 

The  item  of  credit,  as  it  appears  in  the  report,  is  as  fol- 
lows :  "  Mrs.  Elizabeth  Teel  to  H.  V.  Teel,  as  per  agree- 
ment, $10,550."  To  approve  this  item  would,  in  effect,  be 
a  recognition  of  the  agreement  as  valid  and  binding,  a 
matter  over  which,  as  we  have  said,  the  court  had  no  juris- 
diction. Its  sole  province  was  to  see  that  the  will  of  the 
testator  was  executed  in  the  manner  therein  provided,  and 
directed.  To  require  a  probate  court  to  determine  the 
validity  of  collateral  agreements  between  legatees  or  dev- 
isees, executed  subsequently  to  the  death  of  the  ancestor, 
or  to  adjust  the  equities  arising  therefrom,  would  impose 
upon  such  court  a  jurisdiction  and  corresponding  duties  not 
required  or  contemplated  by  law.  It  follows  that  the 
credits  sought  by  the  executor  for  the  sums  paid  to  each 
of  the  children,  as  "per  agreement,"  should  be  disallowed, 
and  that  the  question  whether  Neosha  Mills,  by  reason  of 
having  accepted  the  amount  due  to  her  under  the  agree- 
ment, is  estopped  to  question  its  validity,  is  immaterial. 

The  order  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  proceed  in  conformity 
with  the  views  herein  expressed. 

lieversed  and  remanded. 


Philip  L.  Dielfenbacher  v.  Coanty  of  Mason. 

1.  Rules  and  begulations— 6y  whom  reasonableness  of^  determined. 
The  question  as  to  whether  rules  and  regulations  adopted  by  Uie  county 
board,  with  respect  to  medical  aid  to  be  furnished  to  pei-sons  coming 
within  section  24  of  the  Pauper  Act,  are  reasonable,  is  to  be  determined 
by  the  court  as  a  question  of  law. 

2.  Medical  kid— when  rule  of  county  board  providing  for  payment 
of,  unreasonable.  A. rule  of  a  county  board  which  fixes  a  fee  of  |1  per 
visit  for  medical  aid  furnished  to  persons  coming  within  section  24  of 
the  Pauper  Act,  is  unreasonable  where  it  is  made  to  apply  to  all  cases 
regardless  of  the  nature  of  the  ailments  to  be  treated  and  the  character 
of  the  services  to  be  rendered. 
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3.  Medical  aid— what  estfential  to  recovery  for,  from  county.  Where 
medical  aid  has  been  furnibhed  by  a  physician  to  a  person  coming 
'  within  section  24  of  the  Pauper  Act,  it  is  essential  in  order  to  recover 
from  the  county  upon  an  implied  assumpsit  to  show  notice  to  the  over- 
seer of  the  poor  of  the  necessity  for  the  rendition  of  the  services  and  a 
refusal  or  neglect  by  him  to  act. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Mason 
County;  the  Hon.  Thomas  N.  Mehan,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1904.  Reversed  and  remanded.  Opinion  filed 
November  18,  1904. 

Lyman  Lacey,  Sr.,  &  Son,  for  appellant. 

Guy  R.  Williams,  State's  Attorney,  for  appellee. 

Mr.  Justice  Pdterbauoh  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  assumpsit,  by  appellant  ac^ainst  ap- 
pellee, to  recover  for  services  rendered  by  hira,  as  a  physi- 
cian, to  certain  patients  in  the  city  of  Havana,  who  were 
afflicted  with  small-pox.  A  trial  by  jury  resulted  in  a  ver- 
dict and  judgment  for  the  defendant,  from  which  the 
plaintiff  appeals. 

The  facts  involved,  so  far  as  we  deem  it  neoessarj'-  to 
recite  them,  are  substantially  as  follows :  During  the  year 
1902,  the  disease  known  as  small-pox  became  epidemic  in 
the  city  of  Havana,  Mason  county.  The  local  board  of 
health  employed  appellant  to  investigate  and  examine  such 
cases  as  were  brought  to  his  attention,  with  the  result  that 
a  number  of  different  families  were  placed  in  quarantine 
upon  his  recommendation.  He  then  continued  to  visit  such 
families,  and  treated  those  of  them  who  required  it.  He 
testifies  that  shortly  thereafter  he  notified  the  overseer  of 
the  poor  of  the  township  of  the  fact  that  the  cases  existed, 
and  that  he  was  attending  them.  This,  however,  is  denied 
by  such  overseer;  No  action  in  the  matter  was  taken  by 
the  authorities,  notwithstanding  which  appellant  continued 
to  treat  the  patients  so  long  as  it  was  necessary,  and  finally 
presf*^nted  to  the  board  of  supervisors  a  claim  for  his 
services  in  the  sum  of  $520. 
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The  board  refused  to  pay  the  same,  after  which  appel- 
lant withdrew  the  claim  and  presented  another  covering 
the  same  services  amounting  to  $1,280.  This  claim  was 
also  rejected  by  the  board,  whereupon  appellant  instituted 
this  suit 

It  is  not  controverted  that  the  services  were  rendered, 
nor  that  the  persons  attended  came  within  the  provisions 
of  section  24  of  the  statute  entitled  "  Paupers"  (Rev.  Stat. 
1903,  page  1369),  under  which  this  suit  is  brought  and 
which  reads  as  follows : 

"When  any  non-resident  or  any  person  not  coming 
within  the  definition  of  a  pauper,  of  any  county  or  town, 
shall  fall  sick,  not  having  money  or  property  to  pay  his 
board,  nursing  and  medical  aid,  the  overseer  of  the  poor  of 
the  town  or  precinct  in  which  he  may  be,  shall  give  or  cause 
to  be  given  nim  such  assistance  as  they  may  deem  neces- 
sary and  proper,  or  cause  him  to  be  conveyed  to  his  home 
subject  to  such  rules  and  regulations  as  the  county  board 
may  prescribe;  and,  if  he  shall  die,  cause  him  to  be  decently 
buried." 

It  is,  however,  contended  that  the  overseer  of  the  poor 
was  not  authorized  to  act  in  the  premises  except  under  the 
rule  or  regulation  of  the  county  board,  with  regard  to  such 
matters,  which  it  is  admitted  was  then  in  force  and  reads 
as  follows:  "  Be  it  resolved  by  the  board  of  supervisors  of 
Mason  county  that  on  and  after  January  1,  1896,  the  price 
to  be  paid  physicians  for  attending  poor  persons  shall  be 
one  dollar  per  visit,  and  medicine,  when  made  within  the 
limits  of  any  incorporated  city  or  village." 

Appellant  insisted  upon  the  trial,  and  still  insists,  that 
the  rule  is  unreasonable,  and  therefore  void  and  without 
iorce  and  effect.  The  trial  court  submitted  the  question  to 
the  jury  as  one  of  fact  for  their  determination.  This  was 
error.  The  question  was  one  for  the  court.  Dillon  Mun. 
Corp.,  sections  319,  329.  Treating  the  question  as  such,  we 
are  of  opinion  that  the  rule  is  clearly  unreasonable.  It 
fixes  the  same  fee  for  visits  in  all  cases,  whether  the  illness 
with  which  the  patient  is  afflicted  or  suffering  be  slight  or 
serious,  infectious  or  non-infectious,  or  one  requiring  sur- 
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gical  attention  and  assistance,  or  otherwise.  Many  cases 
might  arise,  so  serious,  dangerous  or  disagreeable  in  their 
nature,  that  no  physician,  of  whatever  skill  or  experience, 
would  be  willing  to  undertake  them,  because  of  the  inade- 
quacy of  the  compensation  fixed.  It  is  obvious  that  the  re- 
sult of  restricting  or  limiting  the  authority  of  the  overseer, 
as  is  done  by  the  rule  in  question,  would  be  frequently  to 
render  him  powerless  to  afford  proper  care  and  attention  to 
aflHicted  unfortunates,  whereby  unnecessary  suffering,  and 
perchance  death,  might  ensue.  The  beneficent  purpose  of 
the  statute  would  thus  be  nullified.  The  dreadful  nature 
and  possible  consequences  of  the  disease  of  small-pox,  and 
the  danger  of  contagion  to  the  physician,  his  family,  and 
other  patients,  are  so  apparent  to  all  as  to  be  matters  of 
common  knowledge,  and  it  does  not  require  the  evidence 
of  medical  men  to  warrant  the  conclusion  that  the  fee 
established  by  the  resolution  would,  in  such  cases,  be  paltry 
and  inadequate.  The  greater  weight  of  the  evidence  tends 
to  show  the  usual  and  customary  fees  in  the  city  of  Ha- 
vana, for  the  services  of  a  physician  in  small-pox  cases,  to 
have  been  the  sum  of  ten  dollars  per  visit  to  one  patient, 
and  one  dollar  extra  for  each  additional  patient  in  the 
family. 

The  resolution,  in  effect,  prohibited  the  employment,  by 
the  overseer,  of  physicians  at  any  rate  of  compensation 
than  that  named  therein,  thus  rendering  him,  in  many 
cases,  powerless  to  act.  Notwithstanding  the  resolution 
was  void,  in  order  to  hold  the  appellee  liable  upon  an  im- 
plied contract  it  was  essential  to  show  that  the  overseer 
had  notice  of  the  necessity  of  the  medical  attention  and 
assistance  in  question,  and  that  he  refused  or  neglected  to 
act  in  the  premises.  While  appellant  testifies  that  he 
called  the  attention  of  the  overseer  to  the  cases  in  ques- 
tion, and  that  he  replied  that  he  would  "  look  into  the  mat- 
ter and  let  appellant  know,"  the  overseer  expressly  denies 
that  he  had  any  conversation  whatever  with  appellant 
about  the  matter.  The  evidence  upon  the  question  being 
thus  close  and  conflicting,  the  finding  of  the  jury  thereon 
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is  conclusive.  Appellant  can,  therefore,  recover  only  by 
showinor  that  either  the  overseer  or  the  board,  with  full 
knowledge  of  the  facts,  subsequently  recognized  the  lia- 
bility of  the  county  for  the  services  rendered. 

For  the  purpose  of  showing  ratification,  the  appellant, 
on  the  trial,  called  one  A.  F.  Terrell,  who  testified  that  he 
was  county  clerk  of  Mason  county;  that  appellant  filed  a 
claim  against  the  county  for  medical  services  amounting  to 
$520.  The  remainder  of  his  testimony  and  the  rulings  of 
the  court,  as  shown  by  the  abstract,  were  as  follows : 

"  Q.    What  was  done  in  regard  to  that  ? 

Defendant  objected  to  question.  Objection  sustained  by 
court.     Plaintiff  at  the  time  excepted. 

Q.  I  will  ask  you  whether  the  claim  was  allowed  or  re- 
fused! 

A.  The  committee  allowed  $260  of  that  $520.  The  bill 
was  approved  by  the  Board  of  Supervisors. 

The  defendant  asked  the  court  to  strike  out  the  answer 
for  the  reason  that  the  sole  purpose  of  introducing  it  is  to 
show  the  willingness  of  the,  county  to  pay  part  of  the 
claim  and  therefore  admit  liability;  also  incompetent. 

The  Court :  If  they  allowed  a  certain  amount  in  the 
way  of  compromise,  it  is  not  competent  as  evidence. 

judge  Lacey:  All  I  want  to  know  is  whether  they 
allow^  the  bill  or  not. 

Plaintiff  offered  to  produce  the  record  of  supervisors  to 
show  whether  or  not  the  bill  was  allowed.  Defendant 
waived  production  of  record. 

The  court  sustained  the  objection  and  motion  to  strike 
out  answer,  *The  committee  allowed  $260,'  etc.  The 
plaintiff  at  the  time  excepted. 

y.    What  did  they  do  m  regard  to  allowing  the  bill  ? 

A.     They  rejected  it  as  a  whole. 

Defendant  asked  the  court  to  strike  out  ^  as  a  whole.' 
Motion  overruled.     Defendant  excepted. 

Later  on,  the  plaintiff  filed  a  bill  for  $1,280.  The  board 
took  no  action  on  that.  The  doctor  never  accepted  any- 
thing they  proposed. 

Defendant  objected  to  last  answer  as  incompetent.  The 
court  sustained  the  objection,  to  which  ruling  the  plaintiff 
excepted." 

Counsel  for  appellee  again  insist,  in  this  court,  that  the  tes- 
timony offered  was  properly  stricken  from  the  record,  for  the 
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reason  that  its  only  purpose  was  to  show  that  appellee  had 
allowed  part  of  the  claim  as  a  compromise;  and  for  the 
farther  reason  that  the  original  claim  of  $520,  part  of  which, 
it  was  claimed,  was  allowed,  was  subsequently  withdrawn 
and  a  new  one  subs^tituted.  The  evidence  shows  that  the 
services  for  which  compensation  was  charged  in  each  claim 
were  identical,  the  only  difference  being  that  in  the  second 
claim  a  larger  sum  per  visit  was  charged,  and  a  small  item 
for  services  rendered  since  the  presentation  of  the  first 
claim  added.  There  is  nothing  in  the  evidence  quoted 
warranting  the  assumption  that  the  allowance  of  the  claim 
in  part  was  in  the  nature  of  an  offer  to  compromise  the 
full  claim.  Had  such  partial  allowance  been  shown  to 
have  been  made  unconditionally  it  would  have  operated 
as  an  admission  of  liability  to  that  extent,  regardless  of 
whether  or  not  the  overseer  had  notice  of  the  necessity 
of  the  services.  The  evidence  in  question  was  not  subject 
to  the  objection  interposed,  and  the  court  erred  in  exclud- 
ing the  same. 

We  are  of  opinion  that  the  action  of  the  court  in  exclud- 
ing a  portion  of  the  cross-examination  of  the  witness  Duffy 
was  not  prejudicial  error.  The  evidence  excluded,  if  com- 
petent, was  but  a  repetition  of  his  evidence  already  given. 

The  views  hereinbefore  expressed  dispose  of  all  ques- 
tions as  to  the  propriety  of  the  instructions  given  and  re- 
fused by  the  court. 

For  the  errors  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Toledo,  St.  Louis  &  Western  Railway  Company  v.  J.  P. 
Farrls^  et  al. 

1.  Title— icfccn  defendant  cannot  raise  question  of.  Where  suit  is 
brought  to  recover  for  a  crop  alleged  to  have  been  destroyed  by  a  fire 
communicated  by  a  spark  from  one  of  the  defendant's  engines,  the  de- 
fendant cannot  contend  that  the  title  to  such  crop  was  in  the  tenant  of 
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the  plaintiff,  where  such  tenant  has  testified  in  the  case  and  made  no 
claim  thereto. 

Action  on  the  case  for  fire  communicated  by  locomotive.  Appeal 
from  the  Circuit  Court  of  Shelby  County;  the  Hon.  Saicuel  L.  Dwiout, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1004.  Affirmed. 
Opinion  filed  November  18,  1904. 

Charlks  A.  ScHMETTAu,  Walter  C.  Headen,  Guenther 
&  Clark,  for  appellant;  Clabenok  Browk,  of  coanseL 

Chafbe  &  Chew,  for  appellees. 

Mr.  Justice  Puterbauoh  delivered  the  opinion  of  the 
court. 

This  is  an  action  by  appellees  against  appellant,  to  re- 
cover damage  to  a  crop  of  corn  then  growing  on  land  of 
appellees,  alleged  to  have  been  occasioned  by  fire  which 
escaped  from  a  passing  locomotive  engine  on  appellant's 
railroad.  The  plaintiffs  recovered  judgment  in  the  Circuit 
Court  for  $52.50,  to  reverse  which  the  defendant  appeals. 
Appellees'  land  adjoined  appellant's  right  of  way,  ten  acres 
thereof  being  in  meadow  and  thirty  acres  in  growing  corn. 

The  only  question  involved  is  one  of  fact,  appellant  con- 
tending that  the  evidence  is  insufficient  to  prove  that  the  fire 
was  caused  by  fire  escaping  from  its  engines.  While  there 
is  no  direct  evidence  as  to  what  caused  the  fire  we  cannot 
say  that  the  jury  was  not  warranted  in  finding  from  all  the 
facts  and  circumstances  appearing  in  evidence,  that  it  was 
so  caused.  The  question  was  one  exclusively  for  the  jury, 
and  inasmuch  as  there  is  evidence  tending  to  prove  that 
one  of  appellant's  engines  caused  the  fire,  we  are  not  in- 
clined to  disturb  the  verdict  of  the  jury  or  the  judgment 
of  the  trial  court  based  thereon.  There  is  no  evidence  of 
the  existence  of  fire  in  the  neighborhood  on  that  day,  other 
than  that  contained  in  the  passing  engine  of  appellant. 
There  is  evidence  tending  to  show  that  on  the  day  of  the 
fire,  two  trains  passed  the  point  where  it  originated,  a  pas- 
senger train  going  east,  which  was  due  there  at  10:18  a.m., 
and  a  freight  train  going  east  which  passed  at  about  12:50 
p.  iL    The  latter  train  was  drawn  by  engine  Xo.  101.    It  is 
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claimed  by  appellees  that  the  fire  was  caused  by  sparks 
escaping  from  the  engine  of  the  passenger  train  due  at  that 
point  at  10:18.  The  evidence  shows  that  the  freight  engine, 
No.  101,  was  equipped  with  the  best  and  most  approved 
spark-arresting  device  in  common  use  by  railroads.  No 
proof  of  this  kind,  however,  was  offered  as  to  the  passenger 
engine. 

Complaint  is  made  of  the  rulings  of  the  court  upon  the 
instructions.  We  are  of  opinion  that  there  was  no  error  in 
that  regard.  The  question  raised  by  appellant  concerning 
the  ownership  of  the  corn,  as  between  appellees  and  their 
tenant,  is  a  matter  in  which,  we  think,  appellant  has  no 
concern.  If  by  its  negligence,  appellant's  engine  destroyed 
the  property,  it  seems  to  us  that  it  is  immaterial  to  it 
whether  appellees  or  their  tenant  receive  the  damages 
awarded  in  view  of  the  fact  that  the  tenant,  who  testified 
in  the  case,  made  no  claim  thereto,  and  is  thereby  estopped 
to  set  up  any  in  the.  future. 

We  are  further  of  opinion  that  the  answers  to  the  special 
interrogatories  submitted  to  the  jury  are  not  inconsistent 
with  the  general  verdict.  They  related  solely  to  engine 
No.  101  which  appellees  admit  did  not  cause  the  fire. 

The  judgment  of  the  Circuit  Court  will  be  aflBrmed. 

AJ/irined, 


Wabash    Railroad    Company    y.    John    L.    Thomas, 
administrator. 

1.  Assumed  risk— fcotc  question  of,  determined.  Whether  a  partic- 
ular risk  was  usual  and  ordinary  so  as  to  come  within  the  doctrine  of 
assumed  risk  is  ordinarily  one  of  fact  for  the  jury. 

2.  Assumed  risk— tr^at  not,  as  a  matter  of  law.  The  danger  aris- 
ing from  a  switch  being  accidentally  left  open,  held  in  this  case  not  an 
assumed  risk  as  a  matter  of  law. 

3.  Fellow-servants— ^w  question  as  to  teho  are,  determined.  The 
definition  of  the  term  **  fellow-servant "  is  for  the  court,  but  whether 
employees  of  a  common  master  fall  within  that  definition  is  a  question 
of  fact;  hence,  whether  or  not  the  relation  exists  is  a  mixed  question  of 
law  and  fact.    Whether  the  relation  exists  in  a  given  case  is  always 
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one  for  tlie  jary,,  unless  the  facts  admitted  or  proved  beyond  dispute  so 
clearly  show  the  existence  of  the  relation  within  the  definition  that  all 
reasonable  minds  must  reach  the  same  conclusion,  in  which  event  it 
becomes  a  question  of  law. 

4.  Judicial  notice— o/  wTiat  taken.  The  court  will  judicially  notice 
matters  of  common  knowledge. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Shelby  County;  the  Hon.  Samuel  L.  Dwioht, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1904.  Re- 
versed.    Opinion  filed  November  18,  1904. 

C.  N.  TbavouSj  for  appellant. 

W.  0.  Kellet  and  Chafbb  &  Chew,  for  appellee. 

Mk.  Justice  Puteebaugh  delivered  the  opinion  of  the 
court. 

This  is  an  aotion  on  the  case  against  appellant  for  the 
recovery  of  damages  for  causing  the  death  of  plaintiff's  in- 
testate, John  M.  Thomas.  The  plaintiff  recovered  judgment 
in  the  Circuit  Court  for  the  sum  of  $4,500,  to  reverse  which 
the  defendant  appeals.  At  the  close  of  all  the  evidence  a 
request  by  the  defendant  for  an  instruction  directing  a  ver- 
dict of  not  guilty,  was  presented  and  refused.  Thereupon 
similar  separate  instructions  were  presented  and  refused  as 
to  the  first,  second  and  third  counts  jointly,  the  fourth  and 
fifth  counts  jointly,  and  the  sixth  count  separately. 

There  is  no  material  conflict  as  to  the  facts,  which  are,  in 
substance,  as  follows :  About  eleven  o'clock  on  the  night 
upon  which  the  deceased  was  killed,  an  extra  freight  train 
left  appellant's  yards  at  Brooklyn,  bound  for  Decatur,  which 
was  about  100  miles  distant.  The  train  consisted  of  thirty- 
four  cars,  and,  in  addition  to  the  engine  drawing  it,  what 
is  termed  as  a  "  dead  "  engine — that  is,  one  without  steam, 
with  a  part  of  its  machinery  disconnected,  and  which  is 
drawn  the  same  as  regular  oars.  The  deceased  was  in 
charge  of,  and  accompanied  such  engine.  His  only  duties 
were  to  keep  the  same  in  running  order;  to  watch  the  side- 
bars, rods,  journal  bearings  and  driving  axles,  and  at  in- 
tervals to  oil  the  same  that  they  might  not  become  heated. 
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The  regular  crew  in  charge  of  the  train  consisted  of  a 
fireman,  engineer,  conductor  and  two  brakemen.  Shortly 
after  midnight  the  train  reached  Edwardsville  Junction,  a 
place  about  twenty  miles  from  Brooklyn.  At  that  point 
there  was  a  passing  track  connected  with  the  main  track, 
and  immediately  north  of  and  connected  with  the  passing 
track,  was  what  was  known  as  the  storage  track.  When 
the  train  reached  Edwardsville  Junction,  the  deceased,  who 
up  to  that  had  been  riding  in  the  caboose,  went  to  the 
"dead"  engine,  examined  and  oiled  the  same,  and  then  re- 
turned to  the  caboose.  In  the  meantime  the  regular  train 
crew  were  engaged  in  setting  out  cars  which  were  to  be 
left  at  the  junction,  and  in  picking  up  those  which  were  to 
be  taken  elsewhere.  During  the  progress  of  the  switching, 
through  the  negligence  of  one  of  the  brakemen  of  the 
train,  the  switch  connecting  the  passing  track  with  the 
storage  track  had  been  left  open.  Shortly  thereafter  it 
became  necessary  to  back  the  train  from  the  main  track 
in  upon  the  passing  track,  in  order  to  permit  a  passenger 
train  to  pass.  In  doing  so,  by  reason  of  the  said  switch 
being  open,  the  train  left  the  passing  track,  took  the  stor- 
age track,  and  collided  with  several  cars  standing  thereon 
and  loaded  with  lumber.  The  shock  of  the  collision  caused 
the  lumber  upon  the  first  car  to  fall  npon  the  caboose  and 
upon  the  deceased,  causing  his  death. 

It  is  conceded  by  appellant  that  the  switch  in  question 
was  left  open  through  the  negligence  of  one  of  the  brake- 
men  of  the  train  crew,  and  that  such  negligence  was  the 
proximate  cause  of  the  accident;  but  it  is  contended  that 
the  risk  created  thereby  was  accepted  and  assumed  by  the 
deceased,  as  one  ordinarily  incident  to  his  employment,  and 
that  appellant  would  not  therefore  be  liable,  whether  the 
negligence  was  that  of  a  fellow-servant  or  otherwise. 
While  it  may  be  true  that  the  danger  of  injury  from 
open  switches  was  incident  to  the  employment  and  was  ap- 
parent to  the  deceased,  whether  such  risk  was  usual  or 
ordinary  was  a  question  for  the  jury,  which  properly  deter- 
mined that  it  was  not. 

"  An  employe  can  only  be  held  to  assume  risks  of  which  he 
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has  express  or  implied  notice,  and  it  cannot  be  said  that 
one  servant  assumes  the  risk  of  being  injured  through  the 
negligence  of  another,  not  a  fellow-servant,  unless  he  has 
knowledge  of  the  habitual  or  customary  negligence  of  such 
other  servant."  Hartley  v.  C.  &  A.  R."r.  Co.,  197  111.  440. 
There  is  nothing  in  the  record  tending  to  show  that  any  or 
either  of  the  trainmen  employed  by  appellant  were  in 
the  habit  of  negligently  leaving  switches  open  when  they 
should  be  closed.  It  cannot  therefore  be  truly  said  that 
the  risk  arising  therefrom  was  an  ordinary  or  usual  inci- 
dent to  the  employment  undertaken  by  the  deceased.  C. 
&  A.  R  K.  Co.  V.  House,  172  III.  601. 

Appellant  further  contends  that  no  recovery  can  be  had 
for  the  reason  that  the  undisputed  facts  show  conclusively 
that  the  deceased  and  the  member  of  the  train  crew  whose 
negligence  caused  his  death,  were  fellow-servants.  "  The 
detinition  of  the  term  *  fellow-servant'  is  for  the  court. 
Whether  employes  of  the  common  master  fall  within  that 
definition  is  a  question  of  fact;  hence,  whether  or  not  the 
relation  exists,  is  a  mixed  question  of  law  and  fact. 
Whether  the  relation  exists  in  a  given  case  is  always  one 
for  the  jury,  unless  the  facts  admitted  or  proved  beyond 
dispute  so  clearly  show  the  existence  of  the  relation  within 
the  definition,  that  all  reasonable  minds  must  reach  the 
same  conclusion,  in  which  event  it  becomes  a  question  of 
law."  Hartley  v.  R.  R.  Co.,  197  111.  440;  III.  S.  Ry.  Co.  v. 
Marshall,  210  ill.  562. 

The  jury  4n  the  case  at  bar  found  that  the  relation  did 
not  exist,  and  it  is  well  settled  that  its  determination  of  the 
question  was  conclusive,  unless  the  court  was  able  to  say, 
as  a  matter  of  law,  that  the  undisputed  facts  showed  be- 
yond question  that  the  deceased  and  the  member  of  the 
train  crew  whose  negligence  caused  the  accident,  were  at 
the  time  it  occurred  directly  cooperating  with  each  other 
in  the  handling  or  operation  of  the  train;  or  that  their 
usual  duties  brought  them  into  habitual  association,  so  that 
they  were  able  to  exercise  a  mutual  influence  upon  each 
other  promotive  of  proper  caution, 

Vou  CXVII  8 
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It  appears  from  the  evidence  that  when  a  "  dead  "  engine, 
the  machinery  of  which  is  partially  disconnected,  is  made 
a  part  of  a  train  for  the  purpose  of  transporting  the  same, 
as  was  the  one  in  question,  it  is  necessary  that  some  one 
should  accompany  it  to  see  that  the  machinery  does  not 
become  out  of  order  and  is  kept  properly  oiled.  It  is  a 
matter  of  common  knowledge  that  if  such  an  engine  does 
not  receive  proper  care  and  attention  it  is  probable  that  not 
only  will  the  engine  itself  be  seriously  damaged,  but  that 
the  operation  of  the  entire  train  may  be  interfered  with  or 
prevented,  and  possibly  that  an  accident  occur  whereby  a 
loss  of  property  or  even  life  may  ensue.  It  follows  that 
the  presence  and  assistance  of  the  deceased  was  essential  to 
the  proper  handling  and  operation  of  the  train,  and  that  he 
and  the  members  of  the  regular  crew  were  directly  cooper- 
ating with  each  other  in  a  particular  work.  The  deceased 
having,  by  his  contract  of  employment,  assumed  the  risk 
of  the  negligence  of  his  fellow-servants,  no  action  based 
thereon  will  lie.  The  trial  court  should  have  allowed  ap- 
pellant's instruction  and  directed  a  verdict  for  the  defend- 
ant. 

The  judgment  of  the  Circuit  Court  will  be  reversed  with* 
out  remanding. 

Reversed. 

Finding  of  facts,  to  be  incorporated  in  the  judgment  of 
the  court : 

We  find  that  the  deceased  and  the  member  of  the  train 
crew  whose  negligence  caused  his  death,  were,  at  the  time 
of  the  accident,  directly  cooperating  with  each  other  in  the 
handling  and  operation  of  the  train  in  question. 


Third  District— A.  D.  1904.  115 

Kellyville  Ck)al  Co.  v.  Strine. 


Eellyyille  Coal  Company  y.  Desire  Strine. 

1.  HiNB  EXAMINATION— wfca^  vHU  not  excuse  failure  to  make.  The 
fact  that  an  operator  has  employed  a  licensed  mine  examiner,  does  not 
absolve  him  from  liability  if  such  examiner  fails  to  examine  the  mine 
and  mark  the  danfi:erous  places,  as  required  by  statute. 

2.  Contributory  negligence— ti?^i«n,  not  defense.  In  an  action  for 
personal  injuries,  under  the  Miners  Act,  based  upon  an  alleged  wilful 
violation  thereof,  contributory  negligence  upon  the  part  of  the  plaintiff 
is  no  defense. 

8.  Contributory  negligence— wfcen,  might  be  defense  to  action  for 
personal  injuries  under  Miners  Act  In  such  a  case  if  the  contributory 
negligence  was  such  as  to  constitute  a  new  and  independent  force 
which  broke  the  causal  connection  l)etween  the  original  wrong  and  the 
injury,  it  might,  according  to  the  intimation  of  the  court  in  this  case, 
be  a  defense  to  the  action. 

4.  Continuance— tr/icrt  denial  of  not  improper.  The  denial  of  a 
motion  for  a  continuance  because  of  the  absence  of  a  witness  is  not 
improper  where  the  testimony  of  such  witness,  if  present,  would  have 
been  immaterial. 

5.  Ad  damnum— ejTecf  of  reference  to,  in  instruction.  While  refer- 
ence to  the  amount  of  the  ad  damnum  is  improper  in  an  instruction,  it 
is  not  in  itself  reversible  error. 

6.  Opinion  op  court— trTien  instruction  does  not  intimate.  An  in- 
struction which  tells  the  jury  that  they  must  find  a  verdict  under  the 
evidence  and  the  instructions  of  the  court  combined,  does  not  contain 
an  intimation  that  the  court  regarded  the  defendant  as  chargeable  with 
the  negligence  claimed. 

7.  Verdict— w/icn,  not  excessive.  A  verdict  for  $2,000  is  not  excess- 
ive where  the  plaintiff  was  a  coal  miner  of  the  age  of  thirty -one  years 
at  the  time  of  the  accident  and  where  the  evidence  tends  to  show  that 
he  was  earning  |;2.o0  to  $3  per  day,  that  as  a  result  of  the  accident  he  had 
lost  the  sight  of  one  eye  and  is  partially  paralyzed,  and  is  incapacitated 
from  performing  manual  labor,  and  that  his  condition  is  permanent. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Vermilion  County;  the  Hon.  Morton  W.  Thompson,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1903.  Affirmed. 
Opinion  filed  November  18,  1904. 

H.  M.  SteblYj  for  appellant 

Swallow  &  Swallow  and  R.  Allan  Stephens,  for  ap- 
pellee. 
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Mb.  JiTSTioE  PnTBRBAUQH  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  case  under  the  statate  relative  to 
•*  Mines  and  Miners  "  to  recover  for  injuries  alleged  to  have 
been  sustained  by  appellee  through  wilful  failure  and  neg- 
lect of  appellant  to  comply  with  said  statute.  The  plaint- 
iff recovered  judgment  of  the  sum  of  $2,000,  from  which 
the  defendant  appeals.  At  the  close  of  plaintiff's  evidence, 
and  again  at  the  close  of  all  the  evidence,  the  defendant 
moved  the  court  to  exclude  the  evidence  and  direct  a  ver- 
dict for  the  defendant,  and  tendered  peremptory  instruc- 
tions as  to  each  count  of  the  declaration,  which  motion 
was  overruled. 

The  declaration  consists  of  four  counts.  The  first,  sec- 
ond and  fourth  counts  allege  that  plaintiff  required  props 
and  cap-pieces  to  prop  and  support  the  roof  of  the  room  in 
which  he  was  employed  in  mining  coal;  that  he  did  not 
have  any;  that  on  January  17,  1903,  and  on  prior  days,  he 
ordered  props  and  cap-pieces;  that  defendant  wilfully'- 
failed  to  deliver  them,  and  that  in  consequence  thereof  a 
large  rock  fell  from  the  roof  of  plaintiff's  room,  striking 
him  with  great  force,  dislocating  certain  vertebrae  in  his 
back,  and  otherwise  injuring  him.  The  third  count  al- 
leges that  it  was  the  duty  of  defendant  to  have  its  mine 
examiner  inspect  all  places  where  men  were  expected  to 
pass  or  work  and  observe  whether  there  were  any  unsafe 
conditions,  and  where  such  were  found,  to  place  a  conspic- 
uous mark  as  notice  to  all  men  to  keep  out;  that  there  was 
a  large  loose  rock  in  the  roof  of  the  plaintiff's  room,  which 
caused  an  unsafe  condition;  and  that  on  January  19,  1903, 
the  said  mine  examiner  wilfully  failed  to  inspect  said  room, 
and  to  place  a  conspicuous  mark  thereat  as  notice  to  all 
men  to  keep  out,  and  that  by  reason  of  such  failure  to 
mark,  and  while  in  the  usual  course  of  his  employment  as 
a  miner  in  said  room,  the  rock  fell  and  struck  him,  dislo- 
cating certain  vertebrse  in  his  backbone,  and  otherwise  in- 
juring him;  to  his  damage  in  the  sum  of  $20,000. 

Before  the  trial  was  begun  the  defendant  entered  a  mo 
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tion  for  a  continuance  of  the  cause  on  the  ground  of  the 
absence  of  a  witness,  one  John  Cray  ton,  by  whose  affidavit 
it  appeared  that  if  present  he  would  testify  that  he  was  in 
the  room  where  the  plaintiff  had  been  working,  on  the 
morning  of  the  accident  and  before  it  occurred;  that  he 
had  a  conversation  with  the  plaintiff  during  which  affiant 
noticed  that  the  rock  in  the  roof,  which  afterwards  fell, 
was  loose;  that  he  called  the  attention  of  plaintiff  to  the 
fact  and  told  him  that  it  was  unsafe  and  that  he  should  not 
go  under  it  The  affidavit  of  counsel  further  showed  that 
the  defendant  knew  of  no  other  witness  by  whom  it  could 
prove  these  facts.  The  trial  court  held  that  inasmuch  as 
the  action  was  based  upon  the  statute,  this  evidence,  if  ad- 
mitted to  be  true,  would  constitute  no  defense  under  either 
count  of  the  declaration,  and  therefore  overruled  the  mo- 
tion for  continuance. 

The  evidence  discloses  that  appellee  had  been  working 
in  appellant's  mine  for  about  five  years;  that  some  six 
months  prior  to  the  accident,  he  and  his  step-son  had 
turned' a  room  known  as  No.  11,  which  at  the  time  of  the 
accident  was  thirty  feet  in  width'and  seventy-five  feet  deep 
from  the  side  of  the  entry.  On  Saturday  afternoon,  Janu- 
ary 17,  1903,  appellee  fired  two  shots  in  the  room  and  then 
quit  work.  Over  the  place  where  the  shots  were  fired  was 
what  is  known  as  a  "  roll "  which  projected  out  into  the 
room  five  or  six  feet  from  the  face  of  the  coal  and  ex- 
tended clear  across  the  room.  On  resuming  work  on  Mon- 
day morning,  the  19th,  appellee,  upon  sounding  the  roof, 
discovered  that  a  bit  of  the  rock  forming  the  '*  roll "  was 
loose.  At  about  10:30  o'clock,  while  appellee  was  on  his 
knees  endeavoring  with  a  pick  to  remove  the  coal  under 
the  roll  which  the  shots  had  failed  to  throw  out  and  which 
was  about  four  and  one-half  feet  deep,  a  piece  of  rock  about 
eighteen  inches  thick  fell  upon  and  injured  appellee. 

The  evidence  shows  that  timbers  at  mines  are  furnished 
only  in  even  foot  lengths,  and  nearly  all  upright  timbers 
used  at  this  mine  are  seven  feet  in  length,  while  cross-bars 
or  horizontal  timbers  are  nine  feet  in  length.    In  other 
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words,  the  length  of  the  upright  timbers  depends  upon  the 
thickness  of  the  vein  of  coal,  and  the  length  of  the  horizon- 
tal timbers  depends  upon  the  width  of  the  entries  and  the 
width  of  the  room  necks.  Props  are  used  both  in  entries 
and  rooms,  but  cross-bars  are  used  only  in  entries  and  room 
necks,  or  narrow  passaojes. 

The  evidence  further  shows  that,  if  by  reason  of  a  horse- 
back or  roll  occurring  in  the  roof,  a  little  longer  timber  is 
required,  it  was  the  custom  of  the  miners,  without  making 
a  special  order  for  a  longer  timber,  to  put  a  cap-piece  or 
wedge  over  the  top  of  the  prop  and  sometimes  one  under 
the  bottom  also,  thus  lengthening  the  timber  seven  or  eight 
inches,  and  where  the  timber  is  too  long  the  miners  them- 
selves either  dig  a  place  in  the  fire  clay  at  the  bottom  or 
cut  a  piece  off  of  the  timber  so  that  they  can  use  it. 

The  first,  second  and  fourth  counts  of  the  declaration 
charge  a  wilful  failure  to  deliver  timbers  to  appellee  upon 
his  order,  and  that  such  wilful  failure  was  the  cause  of  the 
accident  and  injuries  sustained  by  him.  The  evidence 
under  these  counts  was  exceedingly  conflicting. 

Appellee  and  his  step-son  testified  that  on  the  morning 
of  the  accident  they  had  no  timbers  in  the  room,  and  that 
they  wont  out  upon  the  entry  and  up  and  down  the  entry 
for  a  long  distance  on  each  side  of  their  room  and  could 
find  no  timbers  to  prop  and  timber  this  loose  rock  or  the 
roll  in  their  room;  that  there  were  none,  either  in  the  entry 
or  in  the  room,  except  three  cross-bars  or  nine-foot  timbers 
in  the  neck  of  their  room,  one  of  which  had  been  broken, 
and  the  other  two  bent  by  the  weight  of  loose  slate  that 
came  down  upon  them,  and  that  they  had  taken  these  tim- 
bers down  and  thrown  them  to  one  side,  and  that  the  same 
were  not  fit  to  cut  and  use  as  short  props  to  support  this 
loose  rook  or  roll  in  their  room.  They  further  testified 
that  they  had  ordered  timbers  from  one  Farley,  the  timber 
man,  on  the  Saturday  previous  to  the  accident,  but  that 
none  were  delivered  to  them;  that  if  they  had  been  fur- 
nished timbers,  they  could  have  propped  the  roof  so  as  to 
have  prevented  the  falling  of  the  rock;  that  timbers  were 
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usually  delivered  to  them  at  the  side  of  the  switch  track  in 
the  neck  of  the  room  or  on  the  side  of  the  entry  next  to 
the  room  neck.  The  testimony  of  appellee  and  his  step-son 
is  not  corroborated  by  any  Qther  witness.  Seven  witnesses, 
called  by  appellant,  all  testified  that  at  the  time  of  the 
accident  there  were  sufficient  and  suitable  timbers,  either 
in  the  room,  the  room  neck  or  in  the  entry  adjacent  thereto, 
properly  to  prop  the  roof.  We  shall  not  attempt  to  further 
rehearse  the  evidence  relative  to  the  question.  We  have, 
however,  carefully  read  and  considered  the  same,  and  are 
of  opinion  that  the  averments  of  the  declaration  as  to  a 
failure  to  furnish  sufficient  and  suitable  timber  to  appellee, 
are  not  sustained  by  the  greater  weight  of  the  evidence, 
and  that  therefore  the  jury  would  not  have  been  war- 
ranted in  returning  a  verdict  for  appellee  under  the  first, 
second  and  third  counts. 

The  issues  under  the  third  count  were  whether  or  not  there 
had  been  a  wilful  failure  by  appellant  company  to  have  the 
room  examined  by  its  mine  examiner  on  the  night  preced- 
ing the  accident,  and  the  further  failure  by  said  examiner 
to  place  a  conspicuous  mark  thereat,  as  notice  to  all  men 
to  keep  out. 

Section  IS  of  the  statute  relating  to  ^*  Mines  and  Miners  " 
(R.  8.  1901,  1214)  provides  that: 

"(a)  Amine  examiner  shall  be  required  at  all  mines. 
His  duty  shall  be  to  visit  the  mine  before  the  men  are  per- 
mitted to  enter  it,  and,  first,  he  shall  see  that  the  air  cur- 
rent is  traveling  in  its  proper  course  and  in  proper  quantity. 
He  shall  then  inspect  all  places  where  men  are  expected  to 
pass  or  to  work,  and  observe  whether  there  are  any  recent 
falls  or  obstructions  in  rooms  or  roadways  or  accumula- 
tions of  gas  or  other  unsafe  conditions.  He  shall  especially 
examine  the  edges  and  accessible  parts  of  recent  falls  and 
old  gobs  and  air  courses.  As  evidence  of  his  examination 
of  all  working  places,  he  shall  inscribe  on  the  walls  of 
each,  with  chalk,  the  month  and  the  day  of  the  month  of 
his  visit. 

••(b)  When  working  places  are  discovered  in  which  ac- 
cumulations of  gas,  or  recent  falls,  or  any  dangerous  con- 
ditions exist,  he  shall  place  a  conspicuous  mark  thereat  as 
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notice  to  all  men  to  keep  out,  and  at  once  report  his  finding 
to  the  mine  manager. 

No  one  shall  be  allowed  to  remain  in  any  part  of  the 
mine  through  which  gas  is  being  carried  into  the  ventilat- 
ing current,  nor  to  enter  the  mine  to  work  therein,  except 
under  the  direction  of  the  mine  manager,  until  all  condi- 
tions shall  have  been  made  safe. 

"(c)  The  mine  examiner  shall  make  a  daily  report  of 
the  conditions  of  the  mine,  as  he  has  found  it,  in  a  book  kept 
for  that  purpose,  which  shall  be  preserved  in  the  office  for 
the  information  of  the  company,  the  inspector  and  all  other 
persons  interested,  and  this  record  shall  be  made  each  morn- 
ing before  the  miners  are  permitted  to  descend  into  the 
mine." 

Upon  the  question  as  to  whether  the  mine  examiner  had 
made  an  examination  of  the  room  in  question  on  the  day 
of  the  accident  before  appellee  entered  it,  the  evidence  was 
also  conflicting. 

Appellee  and  his  step-son  both  testified  that  the  first 
thing  they  did  when  they  entered  the  room  on  the  morn- 
ing in  question  was  to  look  for  chalk  marks.  That  they 
examined  both  the  roof  and  timbers,  and  found  none  of  any 
kind,  except  the  figures  "  17"  on  a  tiipber  about  twenty- 
four  feet  from  the  face  of  the  coal,  which  referred  to  the 
examination  of  Saturday,  the  17th. 

Olroyd,  the  mine  examiner,  testified  that  he  examined  the 
room  on  the  morning  of  the  accident,  and  finding  the  rock 
loose,  wrote  with  chalk,  on  the  face  of  the  roll,  figures  indi- 
cating the  day  of  the  month,  and  also  a  cross-mark,  but  that 
owing  to  the  dampness  of  the  room  chalk-marks  would  not 
show  as  distinctly  as  in  a  dry  place.  We  cannot  say  that  the 
jury  were  unwarranted  in  finding  that  no  examination  was 
made  of  the  room.  While  the  testimony  of  Olroyd  as  to 
the  examination  of  the  room  was  uncontradicted,  if  it  be 
true,  as  the  greater  weight  of  evidence  upon  the  question 
seems  to  indicate,  that  there  were  no  chalk  marks  in  the 
room,  it  may  be  reasonably  inferred  that  no  examination 
was  made.  ♦ 

Appellant  contends,  however,  that  inasmuch  as  it  em- 
ployed  an   examiner  licensed   by  the  state  and  had  no 
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notice  that  he  had  ever  neglected  his  duties  it  cannot  be 
held  liable  for  a  wilful  failure  to  have  the  mine  examined, 
and  the  rock  marked,  even  though  the  examiner  had  failed 
to  discover  and  mark  some  dangerous  condition. 

In  the  case  of  Kellyville  Coal  Co.  v.  Hill,  87  App.  424, 
cited  by  app)ellant,  we  said :  "  The  statute  does  not  pro- 
vide how  nor  to  what  extent  the  examination  shall  be  made. 
If  the  operator  employs  an  examiner,  holding  a  certificate 
authorizing  him  to  act  as  such,  and  the  examination  is  made 
at  the  time  required,  that,  in  our  opinion,  would  constitute 
a  compliance  so  far  as  the  operator  is  concerned.  At  all 
events,  a  mere  mistake  of  the  examiner,  or  a  failure  on  his 
part  to  detect  a  defective  place  in  the  roof,  should  not  con- 
stitute a  wilful  neglect  of  the  operators  within  the  mean- 
ing of  the  statute." 

And  in  the  case  of  Himrod  Coal  Co.  v.  Schroath,  91  App. 
234,  also  cited  by  appellant,  we  further  said :  "Where  the 
operator  of  a  coal  mine,  before  permitting  persons  to  enter 
such  mine,  caused  it  to  be  examined  by  a  competent  and 
duly  authorized  agent,  who  in  good  faith  makes  such  ex- 
amination, to  ascertain  if  there  are  any  dangerous  condi- 
tions which  render  it  unsafe  for  men  to  work  therein,  and 
reports  the  mine  to  be  in  a  safe  condition  when  in  fact  it  is 
not,  such  operator  ought  not  to  be  held  liable  to  the  widow 
of  a  person  killed  by  such  dangerous  conditions." 

These  cases  do  not  sustain  the  contention  of  appellant. 
As  we  have  said,  the  jury  were  warranted  in  finding  that 
no  examination  of  the  room  whatever  was  made  by  the  ex- 
aminer. Had  one  been  made,  and  by  reason  of  a  mistake 
of  judgment,  and  not  by  mere  neglect  of  duty,  the  exam- 
iners had  failed  to  mark  the  room,  the  authorities  cited 
might  be  applicable.  Where,  however,  the  duty  to  ex- 
amine is  entirely  neglected,  it  cannot  be  said  that  such 
neglect  is  other  than  wilful.  An  act  "  consciously  "  omit- 
ted is  "  wilfully "  omitted  in  the  meaning  of  the  word 
"wilful"  as  used  in  the  enactment  of  the  legislatures  rela- 
tive to  the  duty  of  mine  owners.  Odin  Coal  Co.  v.  Den- 
man,  185  III.  413;  Doak  Bros.  Coal  Co.  v.  Peton,  192  111.  41. 
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Nor  can  it  be  said  that  such  wilful  neglect  on  the  part 
of  the  examiner  is  not  attributable  to  appellant.  The 
mere  fact  that  the  examiner  is  licensed  by  the  state  and 
that  appellant  is  compelled  to  employ  only  such  examiners 
as  are  so  licensed,  certainly  does  not  relieve  the  operator 
from  responsibility  for  his  acts  or  omissions;  so  to  hold  and 
permit  an  operator  thus  to  shield  itself  from  liability  for 
violations  of  the  statute,  would  be  largely  to  defeat  its 
purpose  and  object. 

Section  33  of  the  statute,  in  part,  provides  that  "  for  any 
injury  to  person  or  property  occasioned  by  any  wilful  vio- 
lations of  this  act,  or  wilful  failure  to  comply  with  any  of 
its  provisions,  a  right  of  action  shall  accrue  to  the  party 
injured  for  any  direct  damage  occasioned  thereby." 

If,  therefore,  the  jury  were  warranted  in  finding  that  the 
injuries  to  appellee  were  occasioned  by  the  negligence 
averred  in  the  third  count  of  the  declaration,  a  verdict 
thereunder  in  his  favor  was  proper. 

Counsel  for  appellant  further  contends  that  the  evidence 
shows  that  appellee  was  aware  of  the  loose  rock  and  of  the 
danger  incident  to  working  under  it;  that  a  chalk  or  cross 
mark  on  the  rock  would  have  given  him  no  greater  notice 
or  knowledge  of  the  condition  and  danger  than  was  given 
him  by  the  witness  Crayton;  that  if  he  acquired  the  same 
or  greater  notice  from  Crayton,  then  it  cannot  be  said 
that  the  absence  of  the  mark  was  the  proximate  cause  of 
the  accident  and  injury;  that  when  a  person  has  knowl- 
edge of  a  defect  and  the  danger  arising  therefrom,  and  is 
told  to  avoid  it,  if  he  persists  in  encountering  it  and  ia 
consequence  is  injured,  his  want  of  notice  from  some  par- 
ticular person  or  in  some  particular  manner,  ceases  to  be 
the  proximate  cause  of  the  injury,  and  the  real  and  sole 
cause  is  his  own  negligence.  It  is  admitted  that  the  de- 
fense of  contributory  negligence  is  unavailing  as  a  defense 
to  an  action  for  a  wilful  violation  of  the  statute,  but  it  is 
insisted  that  there  is  a  wide  distinction  between  that  de- 
fense and  the  defense  that  the  alleged  injury  was  not  the 
proximate  result  of  the  violation  of  the  statute. 
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The  evidence  clearly  shows  the^t  appellee  must  have  been 
aware  of  the  dangerous  condition  of  the  rock  when  he 
started  to  work  under  it,  and  that  no  reasonably  prudent  man 
would  have  done  so.  He  was  therefore  guilty  of  contrib- 
utory negligence.  Contributory  negligence  being  once  es- 
tablished, the  fact  that  any  number  of  persons,  not  in 
authority,  warned  him  of  the  danger,  becomes  wholly  im- 
material, as  it  would  be  but  cumulative  proof  thereof. 
While  it  is  true  that  appellee  would  not  have  been  injured 
but  for  his  ow^n  negligence,  it  does  not  necessarily  follow 
that  such  negligence  was  the  proximate  cause  of  the  injury. 
He  knew  that  the  law  required  an  examination  of  the  room 
by  an  experienced  examiner,  licensed  by  the  state,  and  that 
in  case  the  condition  of  the  same  was  found  by  him  to  be 
unsafe,  it  was  his  duty  to  give  notice  thereof  by  placing  a 
^ark  of  warning  in  a  conspicuous  place.  In  the  absence 
of  such  warning,  appellee  had  a  right  to  assume  that  upon 
examination  the  room  had  been  found  to  be  safe  and  to  rely 
upon  such  assumption,  and  the  fact  that  he  took  chances 
that  no  reasonably  prudent  man  would  have  taken  under 
similar  circumstances  is  but  additional  proof  of  his  con- 
tributory negligence.  The  rule  invoked  by  counsel,  that  the 
master  is  not  required  to  take  more  care  of  the  servant  than 
the  servant  is  of  himself,  is  not  applicable  to  cases  under 
the  statute  in  question  which  was  passed  in  obedience  to  the 
mandate  of  the  constitution  making  it  the  duty  of  the  gen- 
eral assembly  to  pass  such  laws  as  may  be  necessary  for 
the  protection  of  operative  miners  and  to  provide  for  the 
enforcement  of  the  same  by  such  penalties  and  punishments 
as  ma}"  be  deemed  proper.  Its  purpose  is  clearly  to  throw 
additional  safeguards  about  the  lives,  limbs  and  health 
of  miners,  and  in  cases  of  conscious  violations  of  the  same 
by  operators,  to  relieve  operative  miners,  so  far  as  it  is 
possible  to  do  so  by  legislative  enactment,  from  the  conse- 
quences of  their  own  folly  or  want  of  foresight.  Catlett  v. 
Young,  143  111.  74. 

If  the  defense  of  contributory  negligence  could  be  inter- 
posed  to  actions  thereunder,  the  statute  would   be   ren- 
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dered  laro^ely  ineflfective.  In  actions  for  personal  injuries, 
the  (Jontributory  negligence,  if  any,  of  the  plaintiff,  almost 
invariably  follows,  in  point  of  time,  the  negligent  act  com- 
plained of,  and  intervenes  between  it  and  the  injury.  To 
hold,  as  contended  by  counsel,  that  "  the  party  who  last 
has  a  clear  opportunity  to  avoid  the  accident,  notwithstand- 
ing the  negligence  of  his  opponent,  is  considered  solely  re- 
sponsible for  it,"  would  therefore,  in  most  cases,  nullify 
and  render  nugatory  the  well-established  rule  that  contrib- 
utory negligence  cannot  be  interposed  as  a  defense  in  ac- 
tions under  the  statute  in  question.  We  are  of  opinion  that 
the  negligence  of  appellee  did  not  constitute  a  new  and  in- 
dependent force  which  broke  the  causal  connection  between 
the  original  wrong  and  the  injury;  that  if  the  jury  be- 
lieved from  the  evidence  that  plaintiff  would  not  have  been 
injured  but  for  the  negligence  of  appellant's  examiner,  as 
charged,  they  were  justified  in  finding  that  his  injuries 
were  occasioned  thereby,  within  the  meaning  and  intention 
of  the  statute. 

As  is  well  said  by  Justice  Creighton  in  Willis  Coal  &  Min- 
ing Co.  V.  Grizzell  (100  App.  4.83),  "  The  true  rule  in  such 
cases  is,  that  if  the  wilful  violation  of  the  statute  *  occa- 
sioned' the  injury,  then  it  is  wholly  immaterial  whether 
the  consequence  of  such  violation,  as  it  did  in  fact  occur, 
could  have  been  foreseen  or  not,  nor  whether  the  injury 
was  directly  or  indirectly  caused  by  such  violation.  It  is 
sufficient  that  the  violation  of  the  statute  was  wilful,  and 
that  it  did  in  fact  occasion  the  injury."  In  the  same  case 
the  court  uses  the  following  language : 

"  Counsel  contend  that  the  death  '  was  not  principally 
and  directly  caused  by '  this  violation,  and  cite  in  support 
of  this  contention.  Coal  Run  Coal  Co.  v.  Jones,  127  111. 
379,  Illinois  Fuel  Co.  v.  Parsons,  38  App.  182,  and  Mis- 
souri and  Illinois  Coal  Co.  v.  Schwalb,  77  App.  593. 
These  cases  do  not  support  this  contention.  None  of  them 
hold  that  to  warrant  a  recovery,  the  death  must  have  been 
directly  caused  by  the  violation  of  the  statute,  nor  can  this 
bo  inferred  from  anything  said  by  the  court  in  any  of  these 
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cases.  The  statute  is,  for  any  injury  occasioned,  a  right 
'of  action  shall  accrue  for  any  direct  damages  sustained. 
The  word  'direct'  does  not  pertain  to  the  cause  of  the  in- 
jury, but  to  the  effect  of  it." 

In  Donk  Bros.  Coal  &  Goke  Co.  v.  Stroff,  100  App.  582, 
affirmed  200  111.  483,  it  is  said  :  "The  damages  provided  in 
a  case  like  this,  have  been  classed  by  the  legislature  with 
other  liabilities  for  violations  of  the  statute,  under  the 
o^eneric  terms  of  penalties.  No  conduct  of  the  deceased, 
short  of  wilfully  seeking  the  very  injury  of  which  appellee 
complains,  can  have  the  effect  of  barring  a  recovery,  when 
the  defendant's  wilful  conduct  has  brought  about  such  in- 
jury." 

In  the  case  of  Western  Anthracite  Coal  and  Coke  Co.  v. 
Beaver,  95  App.  96,  affirmed  192  111.  333,  it  is  said:  "  It  is 
apparent  from  the  evidence  that  the  deceased  knew  of  the 
danger  of  the  rock's  falling,  which  falling  caused  his 
death;  and  yet,  so  knowing,  took  his  seat  under  it  while 
sharpening  a  tool,  when  there  appears  to  have  been  no 
reason  why  he  should  have  sat  in  that  dangerous  place. 
But  we  do  not  understand  that  when  '  wilful  neglect  or 
omission'  to  discharge  a  statutory  duty  is  alleged  and 
proved,  that  contributory  negligence  on  the  part  of  the 
person  injured  in  consequence  of  such  neglect  constitutes  a 
defense."  Citing  Carterville  Coal  Co.  v.  Abbott,  181  111. 
495;  Odin  Coal  Co.  v.  Denman,  185  111.  413. 

The  question  was  one  for  the  determination  of  the  jury, 
and  we  are  not  prepared  to  say  that  it  erred  in  its  finding 
in  that  particular.  We  think  the  jury  was  warranted  in 
presuming  that  if,  in  addition  to  his  own  knowledge  of  the 
dangerous  condition,  appellee  had  received  a  warning  from 
the  examiner,  to  which  he  was  by  law  clearly  entitled,  he 
would  not  have  undertaken  to  work  under  the  rock;  and 
thereby  escaped  injury.  We  are  therefore  of  opinion  that 
the  evidence  warranted  the  jury  in  finding  that  the  aver- 
ments of  the  third  count  of  the  declaration  were  estab- 
lished, s^nd  in  finding  for  the  plaintiff  thereunder. 

Under  the  views  herein  expressed,  the  trial  court  did  not 


126  Appellate  Courts  of  Illinois. 

Vol.  117.]  Kelly ville  Coal  Co.  v.  Strine. 

err  in  refusing  the  motion  for  a  continuance  nor  in  refus- 
ing to  take  the  case  from  the  jury,  as  to  either  or  all  counts* 
of  the  declaration.  Notwithstanding  the  greater  weight 
of  the  evidence  failed  to  sustain  the  averment  of  the  first, 
second  and  fourth  counts  of  the  declaration,  there  was  evi- 
dence tending  to  establish  each  of  them,  and  it  is  well 
settled,  that  upon  consideration  and  determination  of  mo- 
tions of  this  character  it  is  not  the  duty  of  the  court  to 
weigh  the  evidence.  Chicago  Citv  Ky.  Co.  v.  Loomis,  201 
111.  118. 

It  is  assigned  as  error  that  the  trial  court  erred  in  refus- 
ing a  number  of  instructions  offered  by  appellant.  The 
instructions  referred  to,  with  the  exception  of  the  ninth, 
were  each  and  all  at  variance  with  the  law  as  already 
stated,  and  were  properly  refused. 

The  criticism  of  appellee's  ninth  given  instruction  is  un- 
warranted, it  being  in  accordance  with  the  views  herein 
expressed. 

Appellant's  ninth  refused  instruction  told  the  jury  that 
no  recovery  could  be  had  because  timbers  may  not  have 
been  delivered  on  the  miner's  cars  or  at  the  usual  place. 
Inasmuch  as  the  question  was  not  at  issue  in  the  case,  either 
under  the  pleadings  or  evidence,  the  refusal  of  the  instruc- 
tion could  not  have  prejudiced  appellant. 

Appellee's  tenth  given  instruction  told  the  jury,  in  sub- 
stance, that  if,  under  the  evidence  and  the  instructions  of 
the  court,  they  found  the  defendant  guilty,  they  should 
give  the  plaintiff  such  damages,  not  exceeding  the  amount 
claimed  in  the  declaration,  as  they  believed  from  the  evi- 
dence he  had  sustained  by  reason  of  such  injury.  While 
the  practice  of  referring  the  jury  to  the  amount  claimed  in 
the  ad  damnum  of  the  declaration  has  been  repeatedly  con- 
demned, so  doing  has  never  been  held  to  constitute  rever- 
sible error.  Central  Ry.  Co.  v.  Bannister,  195  111.  48.  The 
instruction  condemned  in  Muren  Coal  Co.  v.  Howell,  204 
111.  516,  the  giving  of  which  was  held  to  be  reversible  error, 
was  subject  not  only  to  the  criticism  in  question,  but  to  the 
further  objection  that  it  failed  to  restrict  thejury  to  the 
legal  rule  of  damages.    The  instruction  under  considera- 
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tion  is  not  subject  to  said  last  objection.  It  is  further 
urged  that  the  instruction  is  erroneous  in  that  it  told  the 
jury  that  they  must  find  a  verdict  under  the  evidence  and 
instructions  of  the  court  combined;  that  such  lano;uage 
coming  from  the  court  might  have  been  regarded  by  the 
jury  as  an  intimation  that  the  court  was  of  opinion  that 
the  defendant  was  chargeable  with  negligence.  The  criti- 
cism is  captious  and  without  merit.  The  language  referred 
to,  could  not  reasonably  be  construed  by  the  jury  to  mean 
other  than  that,  in  arriving  at  their  verdict,  they  were  to 
be  governed  by  the  evidence  and  by  the  law  as  given  them 
by  the  court,  which  was  unquestionably  but  properly  stat- 
ing their  duty.  C.  &  A.  R  K.  Co.  v.  McDonnell.  91  App. 
488;  affirmed,  194  111.  82. 

Appellant  complains  that  instructions  numbered  4,  5,  7 
and  8.  given  for  appellee,  were  erroneous  for  the  reason  that 
they  ignored  the  affirmative  defenses  which  appellant's 
evidence  tended  to  establish.  The  contention  is  untenable. 
Similar  instructions  have  been  repeatedly  held  by  the  Su- 
preme Court  to  be  unobjectionable.  City  v.  Kostka,  190 
111.  130;  Mount  Olive  Coal  Co.  v.  Rademacher,  190  111.  542; 
C.  &  A.  R  R  Co.  V.  Howell,  208  111.  155. 

Appellee's  3rd,  4th,  6th  and  7th  given  instructions,  of 
which  complaint  is  also  made,  refer  to  the  first  and  fourth 
counts,  under  which  we  have  held  that  the  evidence  does  not 
justify  a  recovery.  They  are  not,  however,  subject  to  the 
objections  urged  thereto.  The  same  may  be  said  as  to  the 
alleged  errors  of  the  trial  judge  in  his  rulings  upon  the  evi- 
dence. The  hypothetical  question  objected  to  was  proper 
and  related  to  matters  not  within  the  common  knowledge 
of  ordinary  persons. 

It  is  strenuously  urged  that  the  damages  awarded  are? 
excessive.  There  is  evidence  in  the  record  tending  to  show 
that  appellee  was  thirty-one  years  of  age  at  the  time  of  the 
accident;  that  he  was  earning  from  $2.50  to  $3  per  day; 
that  as  the  result  of  the  accident  he  has  lost  the  sight  of 
one  eye  and  is  partially  paralyzed;  that  he  is  incapacitated 
to  perform  manual  labor,  and  that  such  condition  is  per- 
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manent.  The  extent  of  bis  injuries  and  the  amount  of 
damages  sustained  by  bim  by  reason  tbereof,  were  ques- 
tions for  tbe  determination  of  the  jury,  and  in  the  absence 
of  any  showing  that  they  were  actuated  by  passion  or 
prejudice,  their  verdict  will  not  be  disturbed. 

Other  errors  are  assigned,  all  of  which  have  been  duly 
considered,  but  except  as  they  are  covered  by  the  forego- 
ing discussion,  we  do  not  find  that  they  call  for  further 
consideration.  We  are  satislBed  that  no  substantial,  error 
was  committed  to  the  prejudice  of  appellant  and  the  judg- 
ment will  be  affirmed. 

Affirmed. 


Charles  M.  Wood^  sheriff^  etc.^  v.  L.  J.  Olson. 

1.  Arrest— ti^Tien,  illegal.  Where  the  sheriff  has  not  seen  the  crime 
committed  for  which  he  makes  the  arrest,  without  a  warrant,  such 
arrest  is  iUegal  if  the  crime  was  not  actually  committed,  notwithstand- 
ing he  may  have  had  reasonable  and  probable  cause  for  believing  it  had 
been  committed  by  the  person  so  arrested. 

2.  Detention— ti?/i€n,  illegcU.  Where  the  sheriff  has  in  his  custody 
citizens  who  are  in  the  eyes  of  the  law  innocent  of  any  crime,  it  is  his 
duty,  without  unnecessary  and  unreasonable  delay,  to  afford  to  each 
and  aU  of  them  an  opportunity  to  be  heard  or  to  give  bail,  even  if  to 
do  so  it  becomes  necessary  for  him  to  procure  the  aid  of  additional 
deputies,  and  if,  in  affording  such  opportunity  so  to  be  heard  or  to  give 
bail,  he  is  guilty  of  unnecessary  or  unreasonable  delay,  an  unlawful 
detention  takes  place. 

8.  False  imprisonment — what  not  defense  to  action  for.  In  an 
action  of  trespass  for  false  imprisonment  belief  in  the  guilt  of  tbe 
party  arrested,  no  matter  how  strong  or  well  founded  in  the  mind  of 
the  officer  or  person  making  the  arrest,  will  not  be  justification,  and  it 
is  unimportant,  likewise,  whether  the  circumstances  would  lead  a  rea- 
sonable or  prudent  person  to  believe  that  the  accused  was  actually 
guilty. 

4.  iNSTRUcmoN — must  not  single  out  specific  fact.  An  instruction 
which  singles  out  a  specific  fact  and  which  tells  the  jury  what  infer- 
erences  it  should  give  to  such  fact,  if  found  in  a  particular  way,  in-« 
vadee  the  province  of  the  jury  and  is  erroneous. 

5.  Instructions — mu^t  not  be  contradictory.  Where  instructions 
upon  a  material  issue  in  a  cause  are  self-contradictory,  error  is  com- 
mitted. 
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6.  Trespass  —  trTicn  instruction  tn,  is  erroneous.  An  instruction 
given  in  an  action  of  trespass  for  false  imprisonment  is  erroneous  which 
tells  the  jury  that  it  was  the  duty  of  the  defendant  to  perform  certain 
acts  which  as  an  officer  of  the  law  he,  as  a  matter  of  fact,  had  no  right 
or  power  to  perform. 

Action,  of  trespass.    Appeal  from  the  Circuit  Court  of  Sangamon 

County;  the  Hon.  Owkn  P.  Thompson,  Judge,  presiding.  Heard  in  this 

court  at  the  May  term,  1904.    Reversed  and  remanded.  Opinion  filed 
November  18,  1904. 

CoNKLiNG  &  Irwin,  Hamilton  &  Catron  and  John  C. 
Sniog,  for  appellant. 

James  E.  Dowlino,  Egbert  H.  Patton  and  Patton  & 
Patton,  for  appellee. 

Mr.  Justice  Puterbauqh  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  trespass,  by  appellee  against  appel- 
lant, who  was  sheriff  of  Sangamon  county,  to-  recover 
damages  resulting  from  the  alleged  wrongful  arrest  and 
imprisonment  of  appellee  by  appellant.  Judgment  was 
rendered  in  the  Circuit  Court  against  appellant  for  the  sum 
of  $750,  to  reverse  which  he  appeals. 

The  first  count  of  the  declaration  charges,  in  substance, 
that  the  defendant  seized  plaintiff,  conveyed  him  to  the 
county  jail  and  there  imprisoned  him,  without  reasonable 
excuse.  The  second  count  charges  that  the  defendant,  as 
sheriff,  by  his  deputies,  without  any  reasonable  or  probable 
cause,  and  without  any  warrant  whatever,  arrested  plaint- 
iff under  the  false  charge  of  gaming,  incarcerated  him  in 
the  county  jail  and  neglected  and  refused  to  take  him  forth- 
with before  some  justice  of  the  peace,  as  required  by  law. 

Appellant,  by  his  pleadings,  admits  the  arrest  and  im- 
prisonment, and  in  justification  thereof,  avers  that  he  was 
sheriff  at  the  time  of  the  arrest;  that  he,  by  his  deputies, 
arrested  plaintiff,  on  view,  without  warrant,  in  a  place 
where  gaming  was  being  carried  on,  and  where  plaintiff 
was  gaming;  that  he  confined  plaintiff  in  the  county  jail 
until  he  could  bring  him  the  next  day  before  the  County 

Voi.  CXVIl  » 
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Court;  that  early  upon  the  following  day  a  capias  was 
issued  upon  an  information  filed  against  plaintiff  in  the 
County  Court,  under  which  he  was  held  by  defendant  until 
the  following  day  when  he  was  taken  before  the  County 
Court  and  afterward  discharged. 

The  material  facts,  as  we  believe  them  to  be  shown  by 
the  evidence,  are  substantially  as  follows  :  Some  time  be- 
tween 11  and  12  o'clock  on  the*  evening  of  Wednesday, 
September  26, 1900,  appellee,  accompanied  by  one  Chester 
Smith,  went  to  a  fealoon  conducted  by  a  colored  man  named 
Charles  Lee.  After  drinking  several  glasses  of  beer  at  the 
bar,  they  entered  a  rear  room  of  the  saloon  where  a  crowd 
of  men,  mostly  colored,  were  engaged  in  playing  the 
gambling  game  known  as  "  craps."  They  remained  until 
about  midnight,  when  the  place  was  raided  by  appellant's 
deputies,  and  appellee,  Smith,  two  other  white  men  and 
some  forty  colored  men  arrested  and  taken  to  the  county 
jail.  At  the  jail  appellee  was  asked  his  name  by  the 
jailor,  and  gave  that  of  "  George  Smith."  Between  8  and 
9  o'clock  of  the  following  morning  the  state's  attorney 
tiled  an  information  in  the  County  Court  against  all  those 
arrested  at  Lee's  saloon,  charging  them  with  gaming, 
under  the  names  given  by  them  when  arrested.  A  capias 
was  then  issued  directed  to  the  sheriff,  commanding  him  to 
bring  George  Smith  and  others  before  the  County  Court, 
to  answer  to  said  charge.  Thereafter  appellant  claims  to 
have  held  appellee  under  this  information,  although  no 
return  was  made  upon  the  capias. 

Shortly  after  the  issuing  of  the  capias,  appellant's  depu- 
ties went  to  the  jail  and  proceeded  to  take  the  prisoners 
who  were  under  arrest  for  gambling,  before  the  County 
Court,  in  squads  of  four.  While  there  is  evidence  tending 
to  show  that  the  names  of  all  of  them  were  called  by  the 
names  given  by  them  when  arrested  and  that  appellee  did 
not  answer,  there  is  other  evidence  tending  to  show  that 
the  state's  attorney  ordered  those  who  were  willing  to  plead 
guilty  to  be  taken  into  court  first,  and  that  appellee's  as- 
sumed name  was  not  called  on  that  day.    Be  that  as  it 
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may,  appellee  was  not  taken  before  the  County  Court  that 
morning.  At  noon  the  County  Court  adjourned  until  the- 
following  day,  when  appellee,  who  had  since  his  arrest  been 
detained  in  jail,  was  taken  before  the  court,  and  discharged 
from  custody.  No  process  of  any  kind  was  at  any  time 
served  upon  him. 

Appellant  attempts  to  justify  the  arrest  of  appellee 
under  section  342  of  the  Criminal  Code  (Rev.  Stat.  1903, 
page  677),  which  reads  as  follows :  "  An  arrest  may  be 
made  by  an  officer  or  by  a  private  person  without  warrant, 
for  a  criminal  offense  committed  or  attempted  in  his  pres- 
ence, and  by  an  officer,  when  a  criminal  oflfense  has  in  fact 
been  committed,  and  he  has  reasonable  ground  for  believ- 
ing that  the  person  to  be  arrested  has  committed  it." 

The  greater  weight  of  the  evidence  fails  to  show  that 
appellee  was  engaged  in  gambling  at  the  time  of  his  arrest. 
Both  appellee  and  Smith  deny  that  they  were  at  any  time 
in  the  room  where  the  gambling  was  being  done,  during 
that  evening,  but  testify  that  when  arrested  they  were  at 
the  bar  in  the  front  room.  In  this  they  are  corroborated 
by  the  witnesses  Clockingay,  Milhorn  and  Lyle.  While  the 
witness  Parker  testifies  that  appellee  was  in  the  rear  room 
watching  the  playing  prior  to  the  arrest,  he  states  further 
that  he  did  not  see  him  gambling.  But  one  witness,  Joseph 
Kichardson,  testifies  that  he  saw  appellee  gambling,  and 
that  was  at  a  time  prior  to  the  raid. 

Appellant,  nevertheless,  insists  that  although  appellee 
may  not  have  been  gambling  at  the  time  they  entered  the 
room,  the  officers  had  reasonable  ground  for  believing  him 
guilty  of  the  offense,  and  that  under  the  statute  above 
quoted  they  were  justified  in  arresting  him  without  a  war- 
rant. We  are  unable  to  concur  in  this  view  of  the  law. 
Assuming  that  the  arrest  was  made  for  a  violation  of  sec- 
tion 126  of  the  Criminal  Code,  by  which  gambling  is  made 
a  misdemeanor  only,  we  are  of  opinion  that  the  statute  re- 
lied upon  fails  to  justify  the  arrest  of  appellee  without  a 
warrant.  By  its  express  terms  the  offense  must  actually 
have  been  committed,  and  unless  this  appears  from  the 
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greater  weight  of  the  evidence,  the  arrest  was  clearly  un- 
lawful. 

In  an  action  for  trespass  and  false  imprisonment  probable 
cause  and  the  absence  of  malice  constitute  no  defense. 
There  must  be  an  existing  legal  cause  for  the  arrest.  In 
this  form  of  action  belief 'in  the  guilt  of  the  party  arrested, 
no  matter  how  strong  or  well  founded  in  the  mind  of  the 
oflSceror  person  making  the  arrest,  will  not  justify  the  de- 
privation of  another  of  his  liberty;  and  it  is  unimportant 
whether  the  circumstances  would  lead  a  reasonable  or  pru- 
dent person  to  believe  that  the  accused  was  actually  gnUty. 
Markey  v.  Griffin,  109  App.  212. 

We  are  therefore  of  opinion  that  the  jury  was  warranted 
in  finding  that  the  arrest  of  appellee  was  unlawful,  and 
that  appellant  is  liable  in  trespass,  under  the  first  count  of 
the  declaration.  The  detention  of  appellee  after  the 
capias  from  the  County  Court  was  delivered  to  appellant 
to  execute,  was  likewise  without  legal  excuse  or  justifica- 
tion. The  capias  was  placed  in  appellant's  hands  b\'  nine 
o'clock  the  morning  after  the  arrest.  The  writ  commanded 
him  to  bring  appellee  before  the  County  Court,  and  in 
accordance  with  the  statute  no  bail  was  fixed  or  endorsed 
thereon.  The  evidence  shows  that  the  County  Court  was 
in  session  until  noon  of  that  day.  While  there  is  evidence 
tending  to  show  that  the  failure  to  take  appellee  into 
court  was  occasioned  by  his  neglect  to  respond  when  his 
assumed  name  was  called  at  the  jail,  there  is  also  evidence 
which  would  warrant  the  jury  in  finding  that  the  delay 
was  occasioned  by  the  fact  that  a  large  number  of  persons 
were  named  in  the  writ  and  that  those  who  were  willing  to 
plead  guilty  were  first  given  attention.  Having  in  his 
custody  citizens  who  were,  in  the  eyes  of  the  law,  innocent 
of  any  crime,  it  was  the  duty  of  appellant,  without  unnec- 
essary or  unreasonable  delay,  to  afford  each  and  all  of  them 
an  opportunity  to  be  heard  or  give  bail,  even  if  to  do  so  it 
became  necessary  for  him  to  procure  the  aid  of  additional 
deputies. 
We  are  unable  to  say  that  the  jury  was  not  warranted 
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in  finding  that  the  detention  of  appellee  in  jail  until  the 
second  morning  after  his  arrest,  without  examination  or 
hearing,  was  an  unreasonable  delay  under  all  the  circum- 
stances, and  such  as  to  render  appellant  liable  for  false  im- 
prisonment under  the  second  count  of  the  declaration. 

In  arriving  at  a  verdict  it  became  necessar}'^  for  the  jury 
to  determine  whether  or  not  appellee  was  guilty  of  gam- 
bling, and  whether  or  not  the  delay  in  taking  him  before  the 
County  Court  was  unreasonable.  These  were  questions  of 
fact  exclusively  for  the  determination  of  the  jury,  and  as 
the  evidence  relating  thereto  was  conflicting,  it  was  essen- 
tial that  it  should  have  been  accurately  instructed  as  to 
the  law. 

Appellee's  first  instruction  tells  the  jury  that  the  presence 
of  appellee  in  the  saloon  in  question,  while  gaming  was  going 
on  therein,  would  not  of  itself  be  sufficient  ground  for  his 
arrest.  In  determining  whether  or  not  appellee  had  been 
guilty  of  the  offense  of  gambling  on  the  evening  in  question, 
it  was  the  duty  of  the  jury  to  take  into  consideration  the 
presence  of  appellee  in  said  saloon  before  and  at  the  time 
of  his  arrest.  The  instruction  was  an  invasion  by  the 
court  of  the  province  of  the  jury.  It  is  erroneous  in  that 
it  singles  out  a  specific  fact  shown  by  the  evidence,  and 
which,  as  we  think,  tended  to  prove  an  ultimate  fact  at 
issue,  and  tells  the  jury  in  efifect  that  it  did  not  do  so,  thus 
invading  the  province  of  the  jury.  It  is  not  the  province 
of  the  court  to  tell  the  jurj'^  what  it  may  or  may  not  infer 
from  certain  facts  proved  in  the  case.  The  jury  should  be 
left  to  draw  its  own  conclusions  from  the  evidence.  M.  L. 
05  T.  Co.  V.  Lamson,  90  App.  18;  Graff  v.  Simmons,  58  111. 
440. 

Appellee's  second  instruction  quotes  section  365  of  the 
Criminal  Code  (Rev.  Stat.  190.1,  page  652),  and  his  third 
instruction  tells  the  jury  that  the  requirements  of  that  sec- 
tion were  binding  upon  appellant,  and  that  after  appellant 
received  the  capias  from  the  County  Court,  it  was  his  duty, 
without  unnecessary  defay,  to  serve  the  capias  and  take 
aupeliee  forthwith  before  the  county  judge,  and  deliver  the 
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capias  to  the  county  judge;  and  unless  appellant  or  his 
deputies  complied  with  such  duties,  appellant  could  not  jus- 
tify the  holding  of  appellee  under  such  capias.  The  statr 
ute  quoted  does  not  prescribe  or  fix  the  duty  of  appellant 
in  dealing  with  appellee  in  this  case,  and  has  no  application 
or  relation  to  the  duties  of  sherijQfs  under  a  capias  issued 
under  ah  information;  it  regulates  and  prescribes  only  the 
duties  of  ofHcers  making  arrests  under  warrants  issued  by 
mere  committing  magistrates. 

Section  95  of  the  statute  entitled  "Courts,"  vests  the 
County  Court  with  jurisdiction  to  try  and  determine  mis- 
demeanors, while  section  207  provides  that  the  proceedings 
where  an  information  is  filed  in  the  County  Court  shall  be 
the  same,  as  ne;vr  as  may  be,  as  upon  indictment  in  the 
Circuit  Court.  Section  415  of  the  Criminal  Code  requires 
the  circuit  clerk,  upon  the  finding  of  an  indictment,  to  issue 
immediately  a  capias  for  the  apprehension  of  the  person 
indicted,  directed  to  the  sheriff  of  the  county  where  such 
person  then  is,  or  is  supposed  to  be,  while  section  417  pro- 
vides that  when  bail  is  fixed  by  the  court,  the  clerk,  on  the 
arrest  of  the  defendant,  shall,  if  the  process  is  returnable 
forthwith,  bring  the  accused  immediately  into  court,  where 
he  shall  be  either  committed,  bailed  or  tried,  as  the  court 
may  direct. 

It  will  thus  be  seen  that  when  the  information  against 
appellee  was  filed  in  the  County  Court,  it  became  vested 
with  jurisdiction  of  the  charge  against  him,  and  the  sheriff 
had  no  power  or  authority  to  take  him  before  any  judge  or 
justice  of  the  peace,  after  said  information  was  filed,  but  it 
became  his  duty  to  take  him  before  the  County  Court  when 
in  session.  It  became  the  duty  of  the  clerk,  under  the 
statute,  to  issue  a  capias  upon  the  filing  of  the  information, 
without  any  order  of  the  judge,  and  it  was  not  necessary 
that  the  capias  should  have  been  returned  otherwise  than 
to  the  County  Court,  which  alone  had  jurisdiction  to  try 
appellee,  or  to  admit  him  to  bail. 

The  instructions  in  effect  told  the  jury  that  if  appellant 
failed  to  perform  certain  acts,  which  he  had  no  right  or 
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power  to  do,  he  was  liable  for  the  detention  of  appellee  in 
prison,  from  the  time  the  capias  came  into  his  hands  until 
appellee  was  discharged. 

The  third  instruction  also  told  the  jury  that  the  capias 
must  have  been  served  without  unnecessary  delay,  and 
delivered  to  the  county  judfjre,  with  the  sheriff's  return 
thereon,  signed  by  him,  and  that  unless  these  duties  were 
performed  appellant  could  not  justify  the  holdinc^  of  appel- 
lee under  the  capias.  Inasmuch  as  appellee  was  in  the  cus- 
tody of  the  sheriff  at  the  time  the  capias  came  into  his 
hands,  he  was  not  required  by  law  either  to  serve  the 
capias  or  to  make  any  return  thereon.  The  service  of  the 
capias  by  re-arresting  appellee  would  have  been  a  useless 
and  meaningless  act.  The  jury  must  have  understood 
from  the  third  instruction  that  appellant  was  required  to 
arrest  appellee  under  the  capias  and  that  a  faijure  to  do  so 
would  render  him  liable  for  false  imprisonment.  Inasmuch 
as  it  was  not  necessary  that  appellant  should,  in  order  to 
justify  himself  in  holding  appellee,  have  taken  him  before 
any  other  judo^e  or  court  than  the  County  Court,  or  that  he 
should  have  served  the  capias,  or  have  made  a  return  upon 
the  same,  the  instructions  referred  to  were  clearly  errone- 
ous and  prejudicial  to  the  rights  of  appellant. 

The  third  instruction  is  erroneous  and  misleading  for 
the  further  reason  that  it  required  appellant,  upon  serving 
the  capias,  to  bring  appellee  forthwith  before  the  county 
judge.  The  law  is  that  a  sheriff  is  liable  for  false  imprison- 
ment on  account  of  a  delay  in  bringing  the  prisoner  into 
court  for  examination  or  trial,  only  when  it  is  shown  that 
the  delay,  under  all  the  circumstances,  was  unreasonable. 
The  direct  effect  of  such  instruction  was  to  mislead  the 
jury  by  causing  it  to  believe  that  appellant  was  liable  for 
false  imprisonment  in  case  he  failed  to  forthwith  produce 
the  defendant  for  trial,  without  regard  to  the  surrounding 
circumstances. 

By  appellee's  seventh  instruction  the  jury  was  told  that 
under  the  capias  it  was  the  duty  of  appellant  to  bring 
appellee  before  the  County  Court.     The  instruction  is  not 
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only  inconsistent  with  appellee's  third  instruction,  which 
lays  down  a  different  rule,  but  it  also  ignores  and  with- 
draws from  the  consideration  of  the  jury  the  evidence 
which  tended  to  show  whether  the  delay,  under  all  the  cir- 
cumstances, was  reasonable  or  otherwise. 

Appellee's  eighth  instruction  tells  the  jury  that  if  appel- 
lee was  arrested  without  a  warrant,  and  appellant  failed  to 
take  him,  without  unnecessary  delay,  before  the  nearest 
magistrate  or  judge,  such  arrest  and  consequent  detention 
were  unlawful.  Under  it  appellant  was  liable  if  he  failed 
to  take  appellee,  without  unnecessary  delay,  before  the 
nearest  magistrate,  even  after  the  County  Court,  had  ac- 
quired jurisdiction  by  reason  of  the  filing  of  the  informa- 
tion. It  incorrectly  states  the  law,  and  is  contradictor}'  to 
the  rules  laid  down  in  appellee's  second,  third  and  seventh 
instructions  above  referred  to.  It  will  be  seen  that  differ- 
ent and  contradictory  rules  of  conduct  are  prescribed  to 
govern  appellant,  by  each  of  appellee's  second,  third,  sev- 
enth and  eighth  instructions. 

By  the  fifth  instruction  given  for  appellant,  the  jury  was 
instructed  that  after  the  capias  was  delivered  to  appellant, 
he  was  not  responsible  for  the  further  detention  of  appel- 
lee, and  that  it  made  no  difference  that  no  return  was  made 
on  the  capias  by  appellant  as  sheriff.  The  instruction  is 
directly  contradictory  to  the  third  given  for  appellee 
which  tells  the  jury  that  unless  a  return  was  made  upon 
the  capias  and  signed  by  appellant,  he  could  not  justify 
thereunder. 

The  rule  of  law  is  that  if  instructions  lay  down  contra- 
dictory rules  for  the  guidance  of  the  jury,  which  are  unex- 
plained, and  that  following  one  of  such  rules  might  lead  to 
different  results  than  would  be  arrived  at  by  following  the 
other,  then  such  instructions  are  defective  and  misleading. 
Gilmore  v.  Fuller,  198  111.  180. 

Appellant  complains  of  the  twelfth  instruction  given  for 
appellee,  upon  the  ground  that  it  casts  upon  the  defendant 
the  burden  of  proving  that  the  arrest  was  made  upon  rea- 
sonable or  probable  cause.     The  objection  is  without  merit. 
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In  actions  of  this  nature,  where  an  arrest  and  imprison- 
ment are  shown,  it  devolves  upon  the  defendant  to  show  a 
justification  thereof. 

As  the  judgment  must  be  reversed  for  errors  in  the  in- 
structions as  above  indicated,  and  remanded  for  another 
trial,  a  discussion  or  determination  as  to  whether  or  not  the 
verdict  is  excessive  will  be  unnecessary. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Sogers  Grain  Company  v.  Matthew  Jansen. 

1.  Tendbr— irTiai  essential  to.  To  make  a  Rood  tender  after  suit 
brought,  it  is  essential  that  there  should  be  brought  into  court  not  only 
the  sum  admitted  to  be  due  but  also  the  plaintitTs  costs  up  to  the  time 
of  such  tender. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  DeVVitt 
County;  the  Hon.  Solon  Philbrick,  Juds:e,  presiding:.  Heard  in  this 
court  at  the  May  term,  1904.  Affirmed,   Opinion  filed  November  18, 1904. 

Lemon  &  Lemon,  for  appellant. 

Edwabd  J.  Sweeney,  for  appellee, 

Mr.  Justice  Ge6t  delivered  the  opinion  of  the  court. 

Appellant  bought  of  appellee  3,197  bushels  of  corn,  part  of 
it  at  the  price  of  thirty-nine  cents  and  part  at  thirty -eight  and 
one-half  cents  per  bushel,  the  price  of  the  entire  lot  at  those 
figures  being  $1,243.11.  Appellant  complained  that  the 
corn  was  not  up  to  contract  grade  and  after  some  contro- 
versy proposed  to  appellee  to  pay  him  $1,211.25.  Appellee 
declined  the  proposition  and  brought  this  suit.  After  suit 
was  begun  appellant  tendered  in  court  the  sum  of  $1,211.25. 
Trial  was  had  by  jury  and  a  verdict  rendered  for  plaintiff 
for  $1,227.24,  upon  which  judgment  was  entered. 

The  only  grounds  of  complaint  presented  by  appellant 
for  our  consideration  are  that  the  verdict  is  against  the  evi- 
aence  and  that  instruction  numbered  two  upon  the  subject 
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of  tender  given  for  plaintiff  is  erroneous.  The  testimony 
of  tlie  witnesses  is  almost  entirely  confined  to  the  matter 
of  the  soundness  or  unsoundness  of  some  of  the  corn.  There 
were  nine  witnesses  for  plaintiff  and  four  for  defendant. 
The  testimony  is  contradictory;  the  difference  between  the 
verdict  and  the  amount  tendered  in  court  is  $15.99  in  favor 
of  the  plaintiff,  and  yet  we  are  asked  to  examine  the  mass 
of  contradictory  evidence,  and  set  aside  the  verdict  found 
by  a  jury  and  approved  by  the  trial  judge,  and  give  this 
appellant  another  opportunity  to  convince  a  jury  that  it 
does  not  owe  this  sum  of  $15.99. 

We  have  examined  the  evidence  and  conclude  that  the  ver- 
dict is  as  nearly  correct  as  any  other  twelve  men  could  reach, 
and  certainly  is  more  nearly  correct  than  any  finding  we 
could  make  from  a  mere  reading  of  the  testimony.  The 
question  of  tender  is  now  of  no  importance  for  the  reason 
that  the  jury  have  found  by  their  verdict  that  the  tender, 
if  one  was  made  and  kept  good,  was  insufficient  in  amount. 
Our  conclusion,  however,  is  that  no  tender  was  made  before 
suit  was  brought,  and  after  suit  was  brought  no  sufficient 
tender  was  made.  By  its  tender  in  court  the  defendant 
confessed  that  it  owed  the  sum  of  $1,211.25  for  the  corn 
purchased.  To  make  a  good  tender  after  suit  brought  de- 
fendant should  have  brought  into  court  not  only  that  sum 
but  also  the  plaintiff's  costs  up  to  the  time  of  tender. 

The  judgment  is  affirmed  and  the  appellee  will  be  allowed 
the  cost  of  the  additional  abstract  furnished  by  him. 

Affirmed. 


William  H,  Bartlett,  et  al.,  v.  Benjamin  F.  Slusher. 

1.  Deposition— rtgf/i<  of  party  not  taking,  to  read.  The  plaintiff  has 
the  right  to  read  in  evidence  a  deposition  taken  by  the  defendants. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Macon  County; 
the  Hon.  William  C.  Johns,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1904.    Affirmed.     Opinion  filed  November  18,  1904. 


Third  Disteict— A.  D.  1904.  139 

City  of  Pana  v.  Broadman. 

George  P.  Merrick,  for  appellants;  Hugh  Crea,  of 
counsel. 

Mills  Bros,  and  LeForgeb  &  Vail,  for  appellee. 

Mr.  Justice  Gest  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  assumpsit  by  appellee,  Slusher,  against 
appellants,  to  recover  divers  sums  of  money  paid  by  appel- 
lee to  appellants  upon  certain  alleged  gambling  transac- 
tions in  grain  on  the  Chicago  Board  of  Trade.  Trial  was 
had  by  the  court  without  a  jury,  and  finding  and  judgment 
for  plaintiflF,  Slusher,  in  the  sum  of  $1,270. 

There  are  but  two  questions  for  our  disposition.  The 
deposition  of  one  Parke  had  been  taken  and  returned  into 
court  and  had  not  been  withdrawn.  This  deposition  had 
been  taken  as  a  witness  for  defendants  and  consisted  of  ex- 
amination and  cross-examination.  Upon  the  trial  plaintiff 
read  the  deposition  in  evidence  over  defendants'  objection. 
There  was  no  error  in  this.  Adams,  et  al.,  v,  Kussell,  85 
111.  285. 

The  other  question  is,  does  the  evidence  sustain  the 
finding  and  judgment?  Otherwise  put,  the  question  is, 
does  the  evidence  show  that  it  was  understood  by  both 
parties  that  the  purpose  of  the  various  transactions  was  to 
win  or  lose  money  on  the  fluctuations  of  the  market?  We 
are  satisfied  with  the  finding  of  the  court  below  on  this 
question.  Xo  other  reasonable  conclusion  can  be  drawn 
from  the  evidence. 

The  judgment  will  be  affirmed. 

Affinned. 


City  of  Pana  v.  Arnold  Broadman, 

1.  Instructions— tc^en  error  in,  cannot  he  complained  of.  Errors 
in  instructiona  cannot  be  complained  of  where  the  complaining  pai'ty 
has  asked  and  had  given  instructions  containing  like  errors. 

2.  Measure  op  damages— w/ien  error  in  instruction  upon,  immate' 
rial.   An  error  in  an  instruction  upon  the  measure  of  damages  is  im« 
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material  where  no  complaint  is  or  could  be  made  that  the  verdict  was 
excessive. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Christian  County;  the  Hon.  Wiluaji  M.  Farmbb,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1904.  Affirmed.  Opinion 
iiled  November  18,  1904. 

J.  H.  Morgan  and  McQqigg  &  Do  well,  for  appellant. 

Bryan  H.  Tivnkn,  for  appellee;  Provine  &  Provine,  of 
counsel. 

Mr.  Justice  Gest  delivered  the  opinion  of  the  court. 

This  suit  is  by  appellee  (plaintiff)  to  recover  damages  for 
injuries  received  by  hira  and  alleged  to  have  been  caused 
by  the  negligence  of  appellant. 

Plaintiff  received  his  injuries  on  the  night  of  July  19, 1902, 
while  walking  westward  on  Third  street  in  Pana.  Long 
previous  to  this  time  the  city  had  by  ordinance  authorized 
the  Pana  Electric  Light  Company  to  construct  and  operate 
its  plant  in  the  city,  and  on  the  night  in  question  the  plant 
was  in  operation.  Third  street  runs  east  and  west,  Chest- 
nut street  runs  north  and  south.  At  the  northwest  corner 
of  the  intersection  of  these  streets  was  a  pole,  with  crosa- 
arra  attached  twenty  or  more  feet  from  the  ground,  to 
which  cross-arm  an  electric  light  wire  was  attached,  and 
from  this  cross-arm  the  wire  runs  south  above  and  across 
the  sidewalk  on  the  south  side  of  Third  street.  A  tele- 
phone wire  extended  from  a  pole  on  the  northeast  corner 
of  the  street  intersection  diagonally  across  to  an  office  on 
the  lot  at  the  southwest  corner  of  the  intersection.  This 
wire  ran  underneath  the  electric  wire.  A  street  lamp 
connected  with  the  electric  wire  hung  over  Third  street. 
During  the  earlier  part  of  the  evening  the  cross-bar  had 
become  broken  and  thereby  the  lamp  and  wire  had  fallen 
towards  the  street,  the  wire  resting  over  and  upon  the 
telephone  wire  and  hanging  but  a  few  feet  above  the  side- 
walk on  the  south  side  of  Third  street.  While  plaintiff 
was  walking  westward  along  the  south  side  of  Third  street, 
the  fallen  wire  struck  him  in  the  face;  he  threw  up  his 
hands,  they  grasped  the  wire  and  he  could  not  let  go.    His 
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hands  were  both  badly  burned;  two  fingers  of  his  right 
hand  had  to  be  amputated,  the  thumb  and  first  and  second 
fingers  of  his  left  hand  were  also  mnch  burned,  and  both 
hands  were  rendered  very  sensitive  and  were  greatly  im- 
paired for  use,  especially  the  right.  The  cross-bar  had 
been  put  up  several  years  before,  just  how  many  years  we 
are  not  able  to  determine.  It  was  made  of  hard  pine,  was 
about  three  feet  long  and  three  by  four  inches  thick.  In 
the  cross-bar,  holes  had  been  bored,  one  and  one-half  inches 
in  diameter,  into  which  wooden  pins  had  been  inserted  to 
hold  the  glass  insulators  to  which  the  wires  were  attached. 
From  the  west  end  of  the  cross-arm  a  piece  had  broken  off 
and  thereby  the  wire  was  released  and  fell.  By  the  testi- 
mony of  some  of  the  witnesses  it  appears  that  the  insula- 
tion on  the  fallen  wire  was  largely  gone,  and  had  been 
gone  days  and  weeks  before  the  injury,  and  by  the  testi- 
mony of  other  witnesses,  the  insulation  was  perfect.  There 
is  no  contradiction  of  the  proof  that  the  plaintiff  got  hold 
of  the  wire  and  was  badly  burned  thereby.  The  testimony 
of  some  of  the  witnesses  is  that  the  cross-arm  was  rotten; 
of  others,  that  it  was  sound.  Neither  the  broken-off  piece 
nor  the  remaining  piece  was  produced  in  evidence. 

The  declaration  charged  negligence  in  permitting  the 
wire  to  be  used  in  an  uninsulated  condition  suspended  from 
a  cross-arm  in  a  decayed  and  rotten  condition,  and  that 
such  condition  was  known  to  defendant  or  ought  to  have 
been  known  by  it. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum 
of  $3,000,  and  the  court  after  overruling  a  motion  for  a 
new  trial,  entered  judgment  on  the  verdict. 

Eleven  errors  have  been  assigned,  but  as  counsel  for  ap- 
pellant in  their  argument  notice  but  a  few  of  them,  we  will 
limit  our  consideration  to  those  which  they  have  deemed 
of  sufficient  importance  to  present  in  their  argument. 

By  far  the  greatest  part  of  appellant's  argument  is  de- 
voted to  the  proposition  that  the  verdict  is  against  the  evi- 
dence. Counsel  for  appellant  filed  their  abstract  of  the 
record.  Counsel  for  appellee  have  filed  an  additional  ab- 
stract of  the  evidence,  and  we  think  they  were  fully  justi- 
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fied  in  so  doing.  Appellant's  is  neither  full  nor  fair.  With 
the  use  of  both  we  have  endeavored  to  ascertain  the  evi- 
dence. We  shall  not  undertake  to  review  it  at  length. 
The  cross-arm  had  been  in  use  for  some  years;  large  holes 
had  been  bored  in  it  for  the  insulating  pegs,  one  near  the 
end,  from  which  a  piece  was  broken  off,  the  breaking  off  of 
which  caused  the  wire  to  fall.  The  cross-arm  was  weak- 
ened by  the  hole  bored  in  it;  had  been  long  exposed  to  the 
destroying  agents  of  nature,  and  there  was  abundant  proof 
that  it  in  fact  had  become  rotten.  A  number  of  witnesses 
state  that  the  insulation  on  the  fallen  wire  had  been  hang- 
ing down  in  long  strings  for  days,  and  some  state  for 
weeks,  before  the  plaintiff's  injury;  that  boys  on  delivery 
wagons  and  teamsters  passing  along  snapped  the  dangling 
strings  of  insulation  off  with  their  whips.  The  evidence 
justifies  the  jury  in  finding  that  the  cross-arm  was  rotten, 
and  that  the  insulation  was  largely  gone,  and  long  had 
been  gone  from  the  wire.  In  our  judgment  the  length  of 
time  the  wire  had  remained  in  that  condition  was  sufficient 
notice  to  defendant  of  its  condition,  and  it  is  also  our  judg- 
ment that  notice  of  such  condition  was  notice  to  defendant 
that  the  place  was  dangerous  to  persons  passing  along  upon 
the  street  below;  notice  that  injury  was  likely  to  happen  to 
travellers  upon  the  highway  from  the  falling  of  the  charged 
wire;  notice  that  the  poles,  cross-arms  and  attachments 
should  be  examined  and  inspected  to  ascertain  their  suffi- 
ciency; notice  of  the  entire  existing  situation  at  the  locality 
where  plaintiff  was  hurt. 

There  is  evidence  upon  which  a  finding  of  negligence 
could  be  sustained  if  the  electric  light  company  were  the 
defendant;  and  assuming  that  the  defendant,  the  city,  had 
notice  of  the  existing  situation,  as  we  have  above  seen  that 
it  had,  the  evidence  justifies  the  finding  that  the  city  was 
guilty  of  negligence.  It  is  claimed  that  plaintiff  was  guilty 
of  negligence.  We  think  the  jury  was  warranted  in  find- 
ing that  plaintiff  was  in  the  exercise  of  due  care. 

The  only  other  errors  called  to  our  attention  are  the 
giving  of  plaintiff's  fifth  and  sixth  instructions,  and  the  re- 
fusing of  defendant's  first  and  fourth.     The  substance  of 
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plaintiff's  fifth  instruction  is  that  if  the  jury  find  the  con- 
dition of  the  cross-arm  and  wire  to  have  been  defective  and 
unsafe  as  charged  in  the  declaration,  and  that  such  un- 
safe condition  had  existed  for  such  length  of  time  that  the 
city  authorities  with  the  exercise  of  reasonable  diligence 
might  have  discovered  and  repaired  or  removed  the  same, 
and  did  not,  and  that  plaintiff  was  injured  thereby,  and 
was  in  the  exercise  of  reasonable  care  to  avoid  injury,  then 
the  jury  should  find  for  the  plaintiff.  We  discover  no  error 
in  the  instruction.  Moreover,  the  court  gave,  at  the  request, 
of  the  defendant,  instructions  embodying  the  same  elements 
as  necessary  to  be  proven  before  plaintiff  would  be  entitled 
to  recover.  Plaintiff's  sixth  instruction  is  an  exact  copy 
of  the  second  instruction  given  for  plaintiff  in  the  case  of 
Illinois  Central  Eailroad  Co.  v.  Cole,  165  111.  334,  and 
which  was  by  the  Supreme  Court  approved.  Moreover,  it 
affects  the  measure  of  damages  only,  and  no  complaint  is 
or  can  be  successfully  made,  that  they  are  excessive.  De- 
fendant's first  and  fourth  refused  instructions  were  properly 
refused.    Discussion  of  them  is  unnecessary. 

The  duty  resting  upon  municipalities  such  as  this  de- 
fendant, to  use  reasonable  care  to  keep  its  streets  in  rea- 
sonably safe  condition  for  the  use  of  the  public,  has  been 
discussed  and.  stated  so  many  times  bv  the  Supreme  Court 
and  this  court,  that  we  deem  its  consideration  here  a  useless 
consumption  of  time  and  space.  We  find  no  error  in  the 
record  and  this  judgment  w^ill  be  affirmed. 

Ajfirmed. 


First  National  Bank  of  Litchfield  v.  Mary  A.  Sontli  worth. 

1.  Contract— w/wn  separate  instruments  constitute.  Held  in  this 
case  that  a  collateral  note  with  the  receipt  given  for  the  collateral  con- 
stituted a  single  contract  and  that  parol  evidence  was  not  admissible  to 
contradict  them. 

2.  Collateral  note— con  «/ntcf ton  of.  In  this  case  a  collateral  note 
is  construed  and  held  to  confine  the  pledge  to  demands  only  upon  which 
both  of  the  makers  thereof  were  liable. 
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Action  of  trover.  Appeal  from  the  City  Court  of  Litchfield;  the  Hon. 
Paul  Mc Williams,  Judge,  presiding.  Heard  in  this  court  at  the  Ma^' 
term,  1904,    Affirmed.    Opinion  filed  November  18,  1904. 

Amos  Milleb,  for  appellant. 

J.  H.  Atterbury  and  W.  V.  IIallford,  for  appellee. 

Mr.  Justice  Gest  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  trover  by  appellee,  Mary  A.  South  worth, 
against  the  First  National  Bank  of  Litchfield. 

On  the  sixth  day  of  March,  1900,  the  plaintiff,  Mary  A. 
Southworth,  and  E.  Southworth,  her  husband,  executed 
and  delivered  to  appellant  a  promissory  note  of  that  date 
for  the  principal  sura  of  $1,000  payable  one  year  after  its 
date  to  appellant's  order  with  interest  at  seven  per  cent  per 
annum,  and  containing,  among  many  provisions,  the  follow- 
ing: "Having  deposited  with  said  bank,  as  collateral 
security,  for  the  payment  of  this  note,  and  also  as  collateral 
security  for  all  other  present  and  future  demands  of  any 
and  all  kinds  of  the  said  bank  against  the  undersigned,  due 
or  not  due,  the  following  property,  viz.:  1  note,  $200,  due 
March  3,  1901,  signed  Heie  &  Lucy  Weber;  1  note 
$1,733.60  secured  by  mortgage,  signed  by  Florence  E.  and 
T.  F.  Blankley,  dated  Feb.  19,  1900." 

And  the  following :  "  and  do  further  agree  that  if  in  the 
opinion  of  the  said  First  National  Bank  or  any  of  its  of- 
ficers the  value  of  said  collaterals  or  any  substituted  or 
hereafter  deposited  shall  at  anytime  be  less  than  one  thou- 
sand dollars,  the  undersigned  will  immediately  furnish  such 
further  security  as  will  be  satisfactory  to  the  First  National 
Bank." 

The  Blankley  note  above  mentioned  was  payable  to  the 
order  of  plaintiff,  Mary  A.  Southworth,  and  m  sums  of  $15 
per  month  until  the  whole  amount  should  be  paid,  and  this 
is  the  note  which  constitutes  the  subject-matter  of  this  suit. 

On  March  6,  1900,  Avhen  the  thousand  dollar  note  was 
executed  to  the  bank,  and  the  Blankley  note  delivered  as 
collateral,  the  bank  executed  and  delivered  to  Mrs.  South- 
worth  the  following  receipt  which  is  wholly  in  writing : 
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"  Litchfield,  Illinois,  March  6,  1900. 

Received  of  Mrs.  Mary  A.  Southworth  as  collateral 
security  for  her  note  for  $1,000,  of  this  date,  note  and 
mortgage  executed  by  Florence  E.  and  T.  F.  Blankley  for 
$1,733.60,  dated  Feb.  19,  1900.  Also  note  for  $200.00 
signed  Heie  and  Lucy  Weber,  due  March  3d,  1901. 

First  National  Bank, 

Eli  Miller,  Cashier." 

On  March  3,  1900,  E.  Southworth,  husband  of  plaintiff, 
had  executed  and  delivered  to  the  bank  his  individual  note 
of  that  date  for  the  principal  sum  of  $750,  payable  six 
months  after  its  date  with  interest  at  seven  per  cent  per 
annum,  and  the  bank  held  that  note  on  March  6,  1900,  and 
hitherto.  The  plaintiff,  Mrs.  Southworth,  paid  the  thousand 
dollar  note  and  it  was  delivered  to  her  and  she  thereupon 
demanded  delivery  to  her  of  the  Blankley  collateral  note, 
which  was  refused  and  this  suit  followed.  A  trial  was  had 
by  the  court  without  a  jury,  resulting  in  judgment  for  the 
plaintiff  for  $1,054.65.  Defendant  submitted  and  the  court 
held  as  propositions  of  law  that  the  pledge  of  the  collateral 
security  contained  in  the  thousand  dollar  note,  and  the 
receipt  given  for  the  collateral,  constitued  one  contract, 
were  to  be  construed  together,  and  that  parol  evidence  was 
not  admissible  to  contradict  them.  These  holdings  were 
correct. 

The  defendant  submitted  also  the  following  proposition : 
"  The  court  holds  as  a  matter  of  law,  that  the  contract 
pledging  the  collateral  notes  to  the  bank  to  secure  the  note 
of  one  thousand  dollars,  signed  by  the  plaintiff  and  E. 
Southworth,  payable  to  the  defendant,  gives  the  defendant 
a  lien  upon  said  collateral  note  to  secure  the  note  of  seven 
hundred  and  fiftj^  dollars,  which  E.  Southworth  owed  the 
defendant,"  which  proposition  the  court  refused  to  hold. 
The  only  question  submitted  to  us  upon  this  record  arises 
upon  the  refusal  of  the  court  to  hold  this  proposition  as  the 
law  of  this  case.  It  was  entirely  competent  for  the  parties 
to  make  a  contract  of  pledge  of  the  Blankley  note  to  secure 
the  note  of  E.  Southworth  for  $750.    Does  the  contract  in 
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this  case  so  provide  ?  If  it  does,  it  is  contained  in  the  quo- 
tation first  above  given  in  the  words,  ^^  and  also  as  collateral 
security  for  all  other  present  and  future  demands  of  any 
and  all  kinds  of  the  said  bank  against  the  undersigned,  due 
or  not  due."  The  words,  "demands  against  the  under- 
signed "  are  descriptive;  they  designate  the  particular  char- 
acter of  demands  for  which  the  collateral  was  put  up, 
to  wit,  demands  of  the  bank  against  the  persons  whose 
names  appear  signed  to  the  note.  The  ''undersigned  "  are 
Mary  A.  Southworth  and  E.  Southworth;  the  phrase  "de» 
mands  against  the  undersigned"  means  precisely  the  same 
as  if  it  were  written,  "  demands  against  the  undersigned 
Mary  A.  Southworth  and  E.  Southworth."  Demands 
against  E.  Southworth  alone  are  not  demands  against  E. 
Southworth  and  Mary  A.  Southworth.  Our  attention  is 
called  to  the  fact  that  the  note  of  March  6,  which  contained 
the  words  of  pledge  above  quoted  therefrom,  was  returned 
to  Mrs.  Southworth  on  its  payment;  and  to  the  fact  that 
the  same  note  states  in  Avriting  the  amount  for  which 
collateral  must  be  kept  up  at  $1,000,  the  face  of  that  note, 
and  not  at  $1,750,  the  sum  of  that  note  and  the  E.  South- 
worth  note;  and  to  the  fact  that  the  receipt  given  and 
above  set  out  states  only  that  the  collateral  is  put  up  for 
the  note  of  March  6;  and  to  the  fact  that  the  general  words 
of  pledge  in  that  note,  and  above  quoted,  are  a  part  of  the 
printed  form  merely  and  not  in  writing,  and  it  is  argued 
that  these  facts  show  that  both  parties  understood  at  the 
time  of  the  transaction  that  the  collateral  was  only  put  up 
for  the  note  of  March  6,  the  thousand  dollar  note.  There 
is  much  force  in  these  suggestions  but  we  do  not  deem  it 
necessary  to  discuss  that  phase  of  the  case.  We  are  of  the 
opinion  that  the  phraseology  of  the  note  of  March  6,  the 
thousand  dollar  note,  clearly  confines  the  pledge  to  demands 
against  both,  demands  upon  which  both  Mary  A.  and  E. 
Southworth  are  liable,  and  does  not  include  the  note  of 
March  3,  1900,  signed  only  by  E.  Southworth. 

The  finding  and  judgment  of  the  trial  court  were  correct 
and  the  judgment  is  afiirmed. 

Affirrned. 
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Chicago  &  Alton  Railway  Company  t.  B.  Frank  Moore. 

1.  WiLQES^whatnot  defense  to  fiction  for.  An  employer  sued  by 
its  employee  for  wages  cannot  successfully  defend  upon  tlie  ground 
that  the  amount  claimed,  or  a  portion  thereof,  was  paid  by  it  to  a 
plaintiff  in  garaishment  where  it  appears  that  such  employer  failed  to 
interpose  in  such  garnishment  suit  the  right  of  exemption  existing  in 
favor  of  the  employee. 

2.  Vexatious  a:ppeav— allowance  of  damages  for.  Where  it  appears 
tiiat  an  appeal  has  been  taken  merely  for  delay  and  is  vexatious  in 
character,  it  is  proper  to  award  ten  per  cent  of  the  amount  of  the  judg- 
ment affirmed  as  damages  upon  account  thereof. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  McLean 
County;  the  Hon.  CoLOSTiN  D.  Myers,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1904.  Affirmed.  Opinion  filed  November 
18,1904. 

A.  E.  DeManoe,  J.  E.  Hoffman  and  E.  M.  Hoblit,  for 
appellant. 

F.  F.  Church,  for  appellee;  Welty,  Sterling  &  Wnrr- 
MORE,  of  counsel. 

Mb.  Justice  Gest  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  appellee,  B.  Frank  Moore,  against  the 
defendant  railway  company  for  wages  as  an  employee  of 
defendant.  A  trial  was  had  by  the  court  without  a  jury 
and  judgment  entered  for  the  amount  of  the  plaintiff's 
claims,  $33.30,  and  $25  attorney's  fees. 

The  only  defense  set  up  was  a  certain  garnishment  pro- 
ceeding wherein  judgment  was  rendered  by  a  justice  of  the 
peace  against  appellant  as  garnishee  of  plaintiff  for  the 
sum  of  $26.80,  including  costs.  Whether  appellant  is  en- 
titled to  have  a  credit  on  its  indebtedness  to  appellee  to 
that  amount  is  substantially  the  only  question  in  the  case. 

Warner  Bros,  obtained  a  judgment  against  Moore  on 
June  29,  1903,  for  $20.16.  Upon  affidavit  made,  execution 
was  issued  July  1  and  returned  the  next  day  no  property 
found,  and  garnishee  summons  was  issued  and  served  upon 
appellant  the  same  day.    Such  further  proceedings  were 
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had  thereon  that  on  July  18  judgment  was  rendered  in 
the  justice  court  against  the  appellant  for  the  amount 
above  stated.  Section  fourteen  of  chapter  sixty-two  of  Re- 
vised Statutes,  concerning  garnishment,  provides  among 
other  things:  "Every  employer  shall  pay  to  such  wage 
earner  such  exempt  wages  not  to  exceed  the  sum  of  fifteen 
($15)  dollars  per  week  of  each  week's  wages  earned  by  him, 
when  due,  upon  such  wage  earner  making  and  delivering 
to  his  employer  his  affidavit  that  he  is  such  head  of  a  fam- 
ily and  residing  with  same,  notwithstanding  the  service  of 
any  writ  of  garnishment  upon  such  employer,  and  the  sur- 
plus only  above  such  exempt  wages  shall  be  held  by  such 
employer  to  abide  the  event  of  the  garnishment  suit." 
The  record  of  the  garnishment  suit  which  was  introduced 
in  evidence  by  appellant  recites  :  "  July  8,  1903,  comes  the 
Chicago  &  Alton  Eailway  Company  by  its  attorney,  J. 
Hoffman,  answering  says  that  at  the  time  of  service  it  was 
indebted  to  B.  F.  Moore  in  the  sum  of  $33.30  (and  the  at- 
torney verbally  informs  the  court  that  the  defendant  has 
made  affidavit  that  he  is  head  of  family)  whereupon  the 
court  informs  the  attorney  that  he  would  hear  the  case 
July  18, 1903,  at  ten  o'clock  a.  m."  And  again  :  "  July  18, 
1903,  eleven  o'clock,  a.  m.  defendant  defaulted;  judgment 
is  therefore  rendered  against  the  Chicago  &  Alton  Rail- 
way Company  for  the  sum  of  $20.15  debt  and  costs  of  suit 
taxed  at  $6.65." 

We  think  that  as  against  appellant  it  sufficiently  appears 
from  this  record  introduced  by  appellant  that  this  plaintiff 
in  due  form  had  made  and  delivered  his  affidavit  to  appel- 
lant claiming  the  exemption  provided  by  the  statute.  It 
appears  from  the  answer  of  appellant  in  the  garnishment 
proceeding  which  was  introduced  in  evidence  by  appellant 
that  said  sum  of  money  was  plaintiff's  wages  for  the  month 
of  June,  1903,  and  becoming  due  and  payable  July  10, 
1903.  The  statute  above  quoted  made  it  the  duty  of  ap- 
pellant when  such  affidavit  was  made  and  delivered  to  it 
to  pay  to  plaintiff  his  wages  when  due,  not  to  exceed  $  1 5 
per  week,  "notwithstanding  the  service  of  any  writ  of 
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garnishment  upon  "  it.  Payment  by  appellant  to  plaintiff 
after  such  affidavit  was  made  and  delivered  to  it  would 
have  been  a  perfect  defense  to  the  garnishment  suit.  Gar- 
nishment proceedings  exist  only  by  virtue  of  the  statute; 
they  had  no  existence  at  common  law.  The  garnisheeing 
creditor  as  such  has  no  rights  except  what  are  expressly 
given  by  the  statute.  The  affidavit  of  the  employe  in  such 
case  is  conclusive  evidence  to  protect  his  employer  acting 
in  good  faith  against  any  garnishment  proceedings,  to  the 
extent  of  the  exemption.  Manifestly  the  intent  of  the 
legislature  was  to  provide  for  the  speedy  payment  to  the 
wage  earner  of  his  wages,  to  the  extent  of  $15  per  week; 
to  save  him  the  delay  and  the  expense  of  just  such  litiga- 
tion as  this,  which  swallows  up  all  his  wages  and  leaves 
him  in  debt  for  fees  of  counsel  if  reasonable  compensation 
be  asked  by  counsel.  This  appellant  failed  to  make  any 
defense  before  the  justice.  Its  failure  so  to  do  concerns 
itself,  not  this  plaintiff. 

Appellant  complains  that  the  attorney's  fees  which  were 
allowed  by  the  court  are  unreasonable.  Proof  was  made 
by  the  plaintiff  fully  justifying  the  trial  court  in  making 
that  allowance,  and  appellant  did  not  see  fit  to  offer  any 
proof  on  that  subject.  The  complaint  on  that  score  is  as 
groundless  as  the  defense  to  the  action.  We  are  asked  by 
appellee  to  adjudge  to  him  and  against  defendants  ten  per 
cent  of  his  judgment,  as  provided  by  statute,  on  the  ground 
that  this  appeal  is  taken  merely  for  delay.  It  appears 
from  the  record  that  upon  the  trial  of  this  cause  appellant 
made  proof  that  the  garnisheeing  creditors,  Warner  Broth- 
ers, had  been  notified  to  appear  and  defend  this  suit,  that 
they  did  appear,  and  did  in  court  "  assert  their  willingness 
to  abide  by  the  judgment  of  the  Circuit  Court  in  the  pend- 
ing proceedings. *'  No  reason  is  perceived  why  this  appeal 
should  be  in  this  court  except  for  vexatious  delay.  The 
motion  will  be  allowed. 

The  judgment  is  affirmed  with  ten  per  cent  damages. 

Affirmed. 
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Loyal  Americans  t.  Caroline  B,  Fisher. 

1.  Yerdict— when,  not  disturbed.  A  verdict  based  upon  conflicting 
evidence  will  not  be  disturbed  where  no  clear  preponderance  appears  in 
favor  of  the  complaining  party  and  no  prejudicial  pasdion  appears  to 
have  influenced  the  same. 

'  Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Macoupin 
County;  the  Hon.  Jambs  A.  Creiqhton,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1904.  Affirmed.  Opinion  flled  November 
18.  1904. 

Georgb  W.  Kenney,  for  appellant 

W.  E.  P.  Anderson  and  Einakeb  &  Einakes,  for  ap- 
pellee. 

Mb.  Justice  Gest  delivered  the  opinion  of  the  court. 

On  November  28,  1900,  Dr.  Frank  B.  Fisher  made  appli- 
cation for  membership  in  the  appellant  corporation  and  on 
December  3,  1900,  a  benefit  certificate  was  issued  to  him 
by  appellant  payable  to  appellee,  wife  of  Dr.  Fisher  and 
plaintiff  in  this  suit.  Dr.  Fisher  died  June  22, 1902,  of  dia- 
betic coma.  This  suit  is  brought  on  the  certificate  of 
membership. 

The  defendant  pleaded  the  general  issue  and  seven  special 
pleas.  Issue  was  joined  on  six  of  the  special  pleas,  de- 
murrer was  sustained  to  the  remaining  plea  and  no  question 
arises  here  upon  that  plea.  Each  special  plea,  except  the 
fourth,  is  based  upon  an  alleged  false  answer  by  Dr.  Fisher 
to  a  question  contained  in  the  application  by  him  made  and 
signed,  the  pleas  averring  that  the  answers  were  false  and 
known  by  the  applicant  to  be  false  at  the  time  they  were 
made  and  that  defendant  had  no  knowledge  of  their  falsity 
but  believed  them  to  be  true.  The  question  referred  to  in 
each  of  these  pleas,  while  different  in  form  in  each,  is 
shown  by  the  pleas  to  be  the  same  in  substance  in  all  of 
them.  The  falsity  of  the  answer  is  averred  in  each  plea  to 
be  in  this,  that  the  applicant  then  had  the  disease  called 
diabetes,  and  knew  that  he  had  it.    The  fourth  special  plea 
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sets  up  that  Dr.  Fisher,  at  the  time  he  made  application, 
had  the  disease  and  knew  that  he  had  it;  that  said  dis- 
ease would  have  manifested  itself  in  an  analysis  of  his 
urine  by  the  local  examiner,  Dr.  Spindel;  that  with  the 
intent  to  deceive  and  defraud  defendant  he  induced  Spin- 
del  to  take  his  (applicant's)  word  as  to  the  condition  of 
his  urine;  that  applicant  was  a  physician  and  represented 
to  Spindel  that  his  urine  was  of  specific  gravity  1020  and 
free  from  sugar;  that  Spindel,  believing  such  representa- 
tions, inserted  in  his  report  as  medical  examiner  for  the  de- 
fendant, in  answer  to  questions  which  he  as  such  medical 
examiner  was  required  to  answer  and  make  report  of,  that 
the  urine  of  applicant  was  of  straw  color,  was  transparent, 
was  acid,  was  of  specific  gravity  1020,  and  contained  no 
sugar  and  no  albumen;  that  applicant  at  the  time  he  so 
represented  to  Spindel  that  his  urine  was  of  specific  gravity 
1020  and  free  from  sugar,  knew  that  such  representations 
were  false;  that  defendant  relied  upon  such  representations 
and  so  relying  issued  the  certificate.  So  far  as  this  fourth 
plea  is  concerned  there  was  an  utter  failure  by  defendant 
to  make  any  proof.  The  medical  examiner,  Spindel,  was 
required  by  the  defendant  to  report  to  the  supreme  medical 
examiner  his  (Spindel's)  answers  to  certain  questions  put  to 
hira,  Spindel.  One  question  was,  "  What  is  the  color  of 
urine?  Transparent  or  opaque ?  Acid  or  alkaline ?  Spe- 
cific gravity?  Does  it  contain  albumen?  Sugar?"  It 
appears  from  Spindel's  testimony  that  he  made  no  exami- 
nation of  Dr.  Fisher's  urine;  that  he  merely  asked  Dr. 
Fisher  what  the  condition  of  his  urine  was  and  he  replied 
that  it  was  "normal,"  and  from  that  answer  Spindel  made 
up  his  report;  that  is,  Fisher  expressed  the  opinion  that  his 
urine  was  normal  and  Spindel,  instead  of  performing  his 
duty  by  making  examination  himself,  was  content  to 
take  Fisher's  opinion.  The  record  is  barren  of  proof  that 
Dr.  Fisher  in  any  manner  or  by  any  means  "  induced  "  or 
attempted  to  "  induce  "  Spindel  "  to  take  his  (applicant's) 
word  as  to  the  condition  of  his  urine."  That  plea  was  mani- 
festly obnoxious  to  demurrer,  but  plaintiff  waived  her  de- 
murrer by  replying  thereto. 
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A  trial  was  had  by  jury  and  verdict  rendered  for  plaintiff 
for  $1,000,  upon  which  the  court,  after  overruling  a  motion 
for  new  trial,  entered  judgment. 

No  complaint  is  made  by  appellant  that  the  court  erred 
in  admitting  or  rejecting  evidence  offered,  or  in  giving  or 
refusing  instructions.  Ail  the  instructions  offered  by  de- 
fendant were  given  as  asked,  and  no  error  in  instructions  for 
plaintiff  is  urged  or  suggested.  Two  matters  are  presented 
as  reasons  for  the  reversal  of  this  judgment :  First,  that 
the  verdict  is  against  the  weight  of  the  evidence;  second,  that 
upon  certain  alleged  newly  discovered  evidence  a  new  trial 
should  have  been  given  to  appellant.  We  have  read  the 
evidence  with  care;  a  large  portion  consists  of  the  testi- 
mony of  medical  experts,  some  on  the  part  of  the  plaintiff 
and  some  for  the  defendant,  and,  as  usual  in  such  cases, 
showing  a  great  diversity  of  opinion.  It  is  not  questioned 
that  the  plaintiff  made  2i  prima  facie  case;  the  burden  was 
upon  defendant  to  establish  its  pleas  or  some  one  of  them;  the 
jury  found  that  defendant  had  failed  to  establish  any  plea: 
the  trial  judge  has  approved  their  verdict;  we  cannot  say 
upon  this  record  that  judge  and  jury  were  clearly  wrong; 
there  is  evidence  to  justify  the  verdict.  It  would  serve  no 
useful  purpose  to  review  the  evidence  in  the  case.  As  to 
the  matter  of  newly  discovered  evidence,  appellant,  upon 
its  motion  for  new  trial,  presented  affidavits  made  by  Dr. 
German  and  Dr.  Irenaeus.  German  was  a  witness  upon  the 
trial.  In  his  affidavit  he  states  that  he  is  the  successor  of  a 
Dr.  Purdy,  deceased,  and  as  such  has  the  custody  and  con- 
trol of  the  record  of  medical  examinations  made  by  Dr. 
Purdy,  and  that  such  record  shows  that  the  urine  of  Frank 
B.  Fisher  was  examined  by  Dr.  Purdy  on  August  2,  1899, 
August  28,  1899,  and  February  10, 1900,  and  further  shows 
that  such  urine  contained  sugar  in  varying  quantities  stated 
and  was  of  abnormal  specific  gravity,  which  is  stated,  and 
further  shows  in  the  last  examination  a  trace  of  albu- 
men. One  ground  of  objection  to  this  affidavit  is  manifest; 
the  private  record  of  Dr.  Purdy  would  not  have  been  ad- 
missible in  evidence  if  it  had  been  offered  upon  this  trial. 
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Dr.  German  is  not  the  successor  of  Dr.  Purdy  in  any  leoral 
sense,  nor  is  the  so-called  record  of  Dr.  Purdy  a  record  in 
any  legal  sense  which  would  allow  it  to  be  read  in  evidence. 
The  affidavit  of  Dr.  Irenaeus  is  in  substance  that  he  is 
assistant  and  chemist  for  Dr.  German,  and  had  been  assist- 
ant and  chemist  for  Dr.  Purdy  up  to  his  death  in  January, 
1901,  and  then  further  states  that  he  made  examination  of 
the  urine  of  Dr.  Fisher  on  the  dates  as  above  stated  in  the 
affidavit  of  Dr.  German  and  with  the  findincrs  as  therein 
stated.  The  matter  stated  in  Dr.  Irenaeus'  affidavit  would 
have  been  competent  evidence  on  this  trial.  No  suffi- 
cient reason  is  shown  why  he  was  not  obtained  as  a  witness 
upon  this  trial.  One  of  defendant's  witnesses,  H.  W. 
Goodfellow,  testified  of  some  conversation  that  he  had 
with  Dr.  Fisher  about  the  matter  of  Dr.  Fisher  going  to 
Chicago  to  see  Dr.  Purdy  relative  to  his,  Fisher's,  disease 
of  diabetes.  We  will  presume  that  defendant  knew  what 
Goodfellow's  testimony  would  be  before  he  testified;  that 
is,  defendant  had  reason  to  conclude  that  Dr.  Fisher  had 
been  treated  by  Dr.  Purdy  for  diabetes.  The  most  ordi- 
nary diligence  would  require  defendant  to  pursue  the  in- 
quiry upon  which  it  was  put  by  its  information  from  Good- 
fellow.  That  inquiry  would  have  discovered  Purdy,  if  still 
living,  and  Irenaeus,  and  the  testimony  of  the  latter  could 
have  been  used  on  this  trial.  No  explanation  whatever  is 
given  for  this  apparent  negligence  in  failing  to  prosecute 
tljis  inquiry.  A  motion  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence  will  be  overruled  unless  it 
appears  that  diligence  has  been  used  to  obtain  such  evi- 
dence upon  the  former  trial.  Moreover,  the  testimony  of 
Dr.  Irenaeus,  if  obtained,  would  be  merely  cumulative,  not 
conclusive.  There  was  no  error  committed  by  the  trial 
court  in  refusing  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  There  being  no  reversible  error  in  this 
record,  the  judgment  will  be  affirmed. 

Affirmed. 
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Illinois  Central  Railroad  Company  t.  A.  C.  Seitz. 

1.  Abstract — loJien  insufficiency  oft  ground  for  affirmance,  Wh^re 
the  abstract  filed  on  appeal  is  iiicompleto  in  failing  to  show  that  a  com- 
plete and  authenticated  copy  of  the  record  made  below  has  been  filed 
on  appeal,  an  affirmance  j^ro/of^ma  will  be  entered. 

Action  of  trover.  Appeal  from  the  Circuit  Court  of  Christian  County; 
the  Hon.  William  M.  Farmer,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1904.    Affirmed.     Opinion  filed  November  26,  1904. 

James  M.  Taylob,  for  appellant;  J.  G.  Deennan,  of 
counsel. 

John  E.  Hogan,  for  appellee. 

Me.  Justicb  Gest  delivered  the  opinion  of  the  court. 

It  cannot  be  learned  from  the  abstract  furnished  to  us 
in  this  case  whether  a  complete  and  authenticated  copy  of 
the  record  in  this  case  has  been  filed  in  this  court  or  not. 
The  rules  of  this  court  require  a  complete  abstract  to  be 
furnished.     For  this  reason  the  judgment  must  be  affirmed. 

Furthermore,  this  case  has  been  three  times  tried  in  the 
court  below  and  this  is  the  third  appeal  to  this  court. 
Upon  the  first  appeal  the  judgment  was  reversed  and  the 
cause  remanded  because  of  the  admission  of  incompetent 
evidence  and  because  the  damages  were  excessive.  I.  C. 
K.  R.  Co.  V.  Seitz,  105  111.  App.  89.  Upon  the  second 
appeal  the  judgment  was  reversed  and  the  cause  remanded 
because  of  improper  remarks  of  counsel,  and  because  the 
damages  were  excessive.  I.  C.  R.  R.  Co.  v.  Seitz,  111  111. 
App.  242. 

The  finding  of  the  trial  court,  (predicated  upon  the  evi- 
dence adduced  upon  the  former  trial  and  upon  a  considera- 
tion of  the  questions  of  law  then  presented)  and  the  judg- 
ment thereon,  involved  in  the  present  appeal,  was  in  favor 
of  appellee  and  against  appellant  for  $823.50.  The  ques* 
tions  of  law  involved  have  been  twice  determined  by  this 
court  adversely  to  the  contention  of  the  appellant  and  wo 
are  content  with  that  determination. 

AffirToed. 
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West  Chicago  Street  Railroad  Company  y.  Lillian  E. 

Tale. 

Gen.  No.  11,509. 

1.  Verdict— tpT^en,  not  excessive,  A  verdict  for  $7,500  is  not  excess- 
ive where  it  was  not  disputed  that  the  plaintiff  before  the  accident  was 
a  strong,  healthy  woman,  unmarried,  and  of  the  age  of  forty-four 
years,  and  where  it  appears  by  a  preponderance  of  the  evidence  that 
ever  since  the  date  of  her  injury  she  has  been  under  the  care  of  physi- 
cians, without  improvement;  that  she  has  intense  headaches  and  contin- 
uous pains  along  her  spine  and  in  her  left  hip;  that  her  left  instep  is 
lame;  that  there  is  a  loss  of  sensation  of  the  skin  of  the  left  side;  that 
she  has  not  full  control  of  the  muscles  of  her  left  arrn;  that  her  sight 
and  hearing  are  impaired;  that  she  is  unable  to  sleep  without  the  use  of 
narcotics;  that  she  tires  easily  and  cannot  do  housework  as  she  was 
accustomed  to  do  prior  to  her  injury,  and  that  she  is  nervous  and  irri- 
table. 

2.  Pbovinck  op  jury— tt?7i€n  instruction  as  to,  not  reversible  error. 
An  instruction  upon  this  subject  as  follows:  *'The  court  does  not,  in 
any  of  the  instructions  which  it  is  giving  you,  mean  or  intend  to  tell 
you,  or  even  to  intimate  to  you,  what  any  of  the  facts  in  this  case  are, 
but  you  are  the  sole  judges  of  what  the  facts  in  this  case  are;  and  so 
also  the  court  does  not  in  any  of  its  instructions  to' you,  mean  or  intend 
to  say,  or  even  to  intimate  what  your  verdict  in  this  case  should  be," — 
though  subject  to  criticism,  is  not  reversible  error. 

8.  INSTBDCTION— «?7ien  estoppel  to  complain  of,  arises.  Estoppel  to 
complain  of  a  defect  in  an  instruction  arises  where  an  instruction  given 
at  the  request  of  the  complaining  party  contains  a  like  vice. 

Action  on  tlie  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Truman  E.  Ames,  Judge,  presiding. 

(155) 
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Heard  in  this  court  at  the  October  term,  1908.    Affirmed.    Opinion  filed 
November  a8,  1904. 

Statement  by  the  Court.  Appellee  broujs^bt  suit  to  re- 
cover damages  for  personal  injuries  received  by  her  De- 
cember 14,  1897,  at  the  intersection  of  Western  avenue, 
which  runs  north  and  south,  and  Jackson  boulevard,  an 
east  and  west  public  highway,  in  the  city  of  Chicago. 
Appellant  was  operating  a  doable  track  electric  street  rail* 
way  in  Western  avenue.  The  south-bound  cars  ran  on  the 
west  track.  Appellee  took  a  south-bound  car  at  Madison 
street,  intending  to  ride  to  Jackson  boulevard.  It  then 
was  the  custom  for  the  south-bound  cars  to  stop  on  the 
north  side  of  this  boulevard  to  receive  and  to  discharge 
passengers.  The  street  pavement  at  this  point  was  very 
rough,  and  was  wet  and  slippery  at  the  time  in  question. 
As  the  car  approached  the  boulevard  it  slowed  down  and 
appellee  left  her  seat  in  the  body  of  the  car  and  went  to 
the  rear  platform  for  the  purpose  of  alighting.  Thereafter 
she  was  either  thrown  from  the  car  by  a  sudden  quick 
jolting  motion  of  the  car,  or  when  the  car  stopped  she 
stepped  from  the  platform  and  after  she  had  gone  two  or 
three  paces,  slipped  and  fell  to  the  ground.  At  that  time 
and  place  she  sustained  the  injuries  of  which  she  here  com- 
plains. The  trial  resulted  in  a  verdict  finding  appellant 
guilty  and  assessing  appellee's  damages  at  the  sum  of 
$7,500.  The  court  entered  judgment  upon  the  verdict,  and 
appellant  perfected  this  appeal. 

John  A.  Kosb  and  Louis  Boisor,  for  appellant;  W.  W. 
GuBLEY,  of  counsel. 

MoEAN,  Mayer  &  Meyer,  for  appellee. 

Mb.  Pbesidino  Justice  Ball  delivered  the  opinion  of  the 
court. 

The  first  contention  of  appellant  is  that  the  verdict  is 
not  supported  by  the  evidence. 

The  testimony  of  appellee  tended  to  prove  that  when 
she  came  out  on  the  rear  platform  she  faced  to  the  west 
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with  her  left  hand  on  a  horizontal  bar  fastened  to  the 
rear  of  the  body  of  the  car,  and  stood  there  waiting  for  the 
car  to  stop  before  she  stepped  off;  that  while  thus  standing 
and  before  it  had  stopped,  the  car  started  up  with  a  sudden 
jolting  up  and  down  and  forward  motion,  which  threw  her 
from  her  feet  and  pitched  her  into  the  street  towards  the 
sidewalk;  and  that  the  conductor  helped  her  up,  asked  her 
if  she  was  hurt,  and  took  her  name  and  address.  This  is 
the  substance  of  the  evidence  concerning  the  accident  as 
testified  to  by  appellee  and  by  Miss  Hauser,  who  was  on 
the  east  sidewalk  of  Western  avenue  about  seventy-five 
feet  north  of  the  street  crossing. 

The  evidence  for  appellant  tended  to  prove  that  after 
the  car  had  stopped  appellee  came  out  of  the  car  and 
stepped  off,  and  after  she  had  gone  two  or  three  steps 
from  the  car,  slipped  upon  the  rough  and  wet  pavement 
and  fell  to  the  ground.  This  is  the  testimony  of  four  wit- 
nesses, one  a  passenger  and  the  other  three  employes  of 
appellant 

Without  here  reciting  in  detail  the  evidence  of  these 
several  witnesses,  it  is  sufficient  for  us  to  say  that  a  care- 
ful examination  of  the  record  does  not  indicate  that  the 
jury  were  moved  by  passion,  prejudice  or  a  misapprehen- 
sion of  the  evidence,  nor  can  we  say  that  the  verdict  is 
clearly  and  manifestly  against  the  evidence.  The  pre- 
sumption is  that  the  jury  did  not  violate  its  sworn  duty, 
but  is  that  it  decided  correctly.  Mere  number  of  wit- 
nesses is  not  the  sole  rule  upon  which  cases  are  to  be  de- 
termined. Their  appearance  on  the  stand  and  manner  of 
testifying,  their  prejudice  and  feelings,  if  any  are  mani- 
fested, do  not  appear  upon  the  printed  page.  All  these 
things  were  seen  and  heard  by  the  jury  and  by  the  trial 
judge.  Hence  we  cannot  reverse  a  case  unless  it  clearly 
appears  that  the  finding  is  not  supported  by  the  evidence 
and  is  manifestly  against  the  weight  of  the  evidence. 
The  law  has  confided  the  credibility  of  the  several  witr 
nesses,  and  the  weight  of  all  the  evidence  to  the  jury,  sub- 
ject to  the  control  of  the  trial  judge  upon  the  motion  for 
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new  trial,  and  to  the  judgment  of  this  court  on  appeal. 
Upon  a  consideration  of  the  whole  case,  we  must  leave  the 
determination  of  these  questions  where  the  law  places  it, 
and  refuse  to  disturb  this  finding  upon  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence. 

It  is  also  contended  that  the  verdict  is  excessive.  It  is 
not  disputed  but  that  appellee  before  the  accident  was  a 
strong,  healthy  woman.  She  was  then  fortj^-four  years 
of  age  and  unmarried.  It  appears  by  a  preponderance  of 
the  evidence  that  ever  since  the  date  of  her  injury  she  has 
been  under  the  care  of  physicians,  without  improvement; 
that  she  has  intense  headaches  and  continuous  pains  along 
her  spine  and  in  her  left  hip;  that  her  left  instep  is  lame; 
that  there  is  a  loss  of  sensation  of  the  skin  of  the  left  side; 
that  she  has  not  full  control  of  the  muscles  of  her  left  arm; 
that  her  sight  and  hearing  are  impaired;  that  she  is  unable 
to  sleep  without  the  use  of  narcotics;  that  she  tires  easily 
and  cannot  do  housework  as  she  was  accustomed  to  do  prior 
to  her  injury;  and  that  she  is  nervous  and  irritable.  In 
short,  that  she  is  suffering  from  traumatic  hysteria  as  the 
result  of  the  accident,  and  such  condition  is  permanent. 
Under  these  circumstances  the  damages  assessed  by  the  jury 
are  not  so  great  as  to  induce  us  to  believe  the  jury  acted 
from  prejudice,  passion,  partiality  or  corruption,  and  there- 
fore it  is  not  for  us  to  say  that  the  verdict  is  excessive.  C. 
&  A.  Ry.  Co.  V.  Fisher,  38  111.  App.  33,  affirmed  141  111.  614. 

The  trial  judge,  at  the  request  of  appellee,  gave  the  jury 
the  following  instruction : 

"  The  court  does  not,  in  any  of  the  instructions  which  it 
is  giving  you,  mean  or  intend .  to  tell  you,  or  even  to  inti- 
mate to  you,  what  any  of  the  facts  in  this  case  are,  but  you 
are  the  sole  judges  of  what  the  facts  in  this  case  are;  and 
so  also  the  court  does  not  in  any  of  its  instructions  to  you, 
mean  or  intend  to  say,  or  even  to  intimate,  what  your  Ver- 
dict in  this  case  should  be." 

Appellant  asserts  that  this  instruction  is  misleading  and 
erroneous,  because  it  tends  to  make  the  jury  independent  of 
the  court,  and  to  give  them  the  impression  that  they  are  at 
liberty  to  decide  the  case  regardless  of  the  instructions  and 
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of  the  evidence.  If  it  be  admitted  that  this  instruction  is 
defective  in  not  stating  to  the  jury  that  they  were  to  jSnd 
the  facts  **  from  the  evidence,"  and  in  not  tellingf  them  that 
in  determining  the  facts  they  were  to  be  guided  by  the  "  in- 
structions of  the  court,"  such  defect  is  not  necessarily 
reversible  error.  Instructions  are  to  be  considered  as  a 
single  series,  and  when  so  considered,  if,  as  a  whole,  they 
state  the  law  correctly,  it  is  sufficient,  even  though  one  or 
more  of  them,  standing  alone,  might  be  erroneous.  Cen- 
tral Ey.  Co.  V.  Bannister,  195  111.  50. 

The  third  instruction  tendered  by  appellant  and  given 
by  the  court  concludes  with  these  words  :  ''  In  consider- 
ing and  deciding  this  case  the  jury  should  look  solely  to 
the  evidence  for  the  facts,  and  to  the  instructions  of  the 
court  for  the  law  of  the  case,  and  find  their  verdict  accord- 
ingly without  any  reference  as  to  who  is  plaintiff  or  who 
is  defendant." 

Again,  the  sixth  instruction  given  at  the  request  of  ap- 
pellant reads  as  follows :  "  The  instructions  given  to  the 
jury  by  the  court  must  be  accepted  by  them  as  the  law 
governinor  the  case;  the  jury  will  not  be  justified  in  finding 
a  verdict  contrary  to  the  law  laid  down  in  the  instructions. 
While  the  jury  are  the  judges  of  the  facts  in  this  case,  it  is 
your  duty  to  determine  such  facts  under  the  law  as  laid 
down  in  the  instructions  of  the  court."  The  same  rule,  in 
varying  language,  is  stated  in  instructions  Nos.  5,  7, 11,  12, 
13  and  14,  each  of  which  was  given  at  the  request  of  appel- 
lant 

There  is  no  conflict  in  the  instruction  given  at  the  re- 
quest of  appellee  and  these  instructions  given  at  the  request 
of  appellant.  Under  the  rule  as  above  stated,  it  follows 
that  any  defect,  caused  by  the  absence  of  the  phrases  "from 
the  evidence  "  and  "  under  the  instructions  of  the  court  " 
from  the  first  instruction,  is  remedied  by  appellant's  given 
instructions  last  above  referred  to. 

Further,  appellant's  given  instruction  No.  6  omits  the 
phrase  "from  the  evidence;"  and  No.  15  fails  to  require 
the  jury  to  be  guided  by  "  the  instructions  of  the  court." 
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Appellant  is  estopped  from  complaining  of  a  defect  in  the 
instruction  given  at  the  request  of  appellee,  because  at  its 
request  the  court  gave  instructions  containing  like  defects. 
Rock  Island  S.  &  D.  Wks.  v.  Pohlman,  99  III.  App.  674;  K 
S.  &  M.  S.  Ry.  Co.  V.  Conway,  169  111.  507;  Sibley  Ware- 
house Co.  V.  Durand  Co.,  200  III.  857;  Slack  v.  Harris,  200 
III.  115. 

Finding  no  substantial  error  in  the  record,  the  judg- 
ment of  the  Circuit  Court  is  affirmed. 

Affirmed. 


August  Geringer  v.  Edward  J.  Novak. 
GeiL  No.  11,575. 

1.  GENBRA.L  lasuK— effect  of  toithdrawal  of,  in  action  far  libel.  The 
withdrawal  of  a  plea  of  the  general  issue  in  an  action  for  libel  does  not 
admit  all  the  allegations  of  the  plain tift^s  declaration  where  the  plea  of 
justification  still  remains  on  file,  and  an  instruction  which  in  effect  so 
tells  the  jury  is  erroneous. 

2.  Credibility  of  witness— wfc^n  inattucticm  as  to,  erroneous.  An 
instruction  which  authorizes  the  jury  to  disregard  the  testimony  of  a 
witness  notwithstanding  his  impeachment  may  not  have  gone  to  the 
extent  of  showing  that  he  wilfully  swore  falsely  and  notwithstanding 
his  contradiction  may  have  been  with  respect  to  immaterial  matters,  is 
erroneous. 

8.  Instruction— «AouW  not  take  from  jury  facets  properly  before 
them.  An  instruction  is  erroneous  which  excludes  from  the  considera- 
tion of  the  jury  facts  which  have  been  proven  in  a  cause  without  ob- 
jection. 

4.  Measure  of  damaobs— u?7ien  instrtiction  upon,  in  action  for  libels 
improper.  An  instruction  upon  this  subject  in  such  an  action  is  im- 
proper which  tells  the  jury  to  find  as  their  verdict  such  sum  as  the 
defendant  ought  to  pay  rather  than  such  sum  as  the  plaintiff  ought  to 
recover. 

5.  Opening  and  closing — when  denial  of  to  defendant,  not  error. 
The  trial  court  has  a  discretion  to  grant  or  deny  the  privilege  of  open- 
ing and  closing  to  a  defendant  who  has  withdrawn  his  plea  of  the  gen- 
eral issue,  and  the  action  of  such  com*t  will  not,  in  the  absence  of  abuse, 
be  reviewed  upon  appeal. 

6.  Opening  AND  OLOSiNO—tr/ienrt^7ito/,re9}iatrMtin7?iptomtt/.  The 
right  to  open  and  close  the  argument  of  a  case  remains  with  the  plaint- 
iff notwithstanding  the  defendant  may  have  withdrawn  his  plea  of  tlie 
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Keneral  issue,  where  such  plaintiff  in  order  to  recover  has  sometlung  to 
prove,  either  to  establish  his  right  or  to  show  the  extent  of  his  damages. 

7.  Pecuniary  condition— rtgrTif  of  jury  to  consider,  in  action  for 
libeL  In  an  action  for  libel  the  jury  has  .the  right  to  consider  the 
pecuniary  circumstances  of  the  defendant  as  shown  by  the  evidence, 
but  evidence  with  respect  to  such  pecuniary  circumstances  should  be 
confined  to  a  period  of  time  reasonably  close  to  the  date  of  the  publica- 
tion of  the  alleged  libel. 

8.  Acquittal — when  proof  of,  incompetents  in  an  action  for  libel. 
Proof  of  acquittal  in  an  action  for  libel  is  incompetent  where  such  fact 
is  not  in  issue  in  the  cause. 

9.  Conversation— tr/iai  evidence  competent  as  a  part  of.  Where  a 
newspaper  article  forms  a  portion  of  the  subject-matter  of  a  conversa- 
tion material  to  the  issues  in  the  cause,  such  article,  as  well  as  the  con- 
versation, is  relevant  and  competent. 

10.  Plea  of  justification— ic/ia^  evidence  competent  in  support  of 
the  averments  of  in  an  action  for  libel.  Evidence  which  has  a  more 
or  less  direct  bearing  upon  the  facts  averred  as  true  in  a  plea  of  justifi- 
cation filed  in  an  action  for  libel,  is  competent. 

11.  Offer  of  proof— w/ien  esseniiaJ  to  review.  The  action  of  the 
court  in  sustaining  an  objection  to  a  question  cannot  be  reviewed  upon 
appeal  in  the  absence  of  an  offer  of  proof,  where  the  evidence  sought 
to  be  introduced  does  not  otherwise  appear. 

Action  for  libel.  Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this'court  at  the  Octo- 
ber term,  1903.  Reversed  and  remanded.  Opinion  filed  November  28, 
1904. 

George  W.  Plfmmeb  and  Arba  N.  Waterman,  for  ap- 
pellant. 

MoRAN,  Mayer  &  Meyer,  for  appellee. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

March  1, 1901,  appellee  began  an  action  on  the  case  for 
libel  against  appellant.  The  declaration  in  four  counts 
charged  the  publication  of  the  alleged  libel  on  February  1, 
1901,  by  appellant  in  a  newspaper  of  which  he  was  then 
the  editor  and  proprietor,  to  the  damage  of  appellee  in  the 
sura  of  $10,000.  Appellant  filed  a  plea  of  the  general  issue. 
While  the  case  was  on  trial  appellant  withdrew  this  plea, 
and  filed  pleas  of  justification  and  of  privilege.    May  20, 
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1902,  before  the  cause  was  reached  for  trial,  the  parties 
stipulated  "  that  all  allegations  of  fact  set  out  in  any  of 
the  present  pleadings  herein  by  either  party,  may,  subject 
to  objection  thereto  as  to  the  relevancy,  competency  and 
materiality  thereof,  be  shown  in  the  trial  of  said  cause 
with  the  same  force  and  effect  as  if  such  matters  had  been 
properly  pleaded."  The  trial  resulted  in  a  verdict  finding 
appellant  guilty  and  assessing  appellee's  damages  at  the 
sura  of  $3,000.  Thereafter  a  remittitur  of  $1,000  was  en- 
tered. A  judgment  was  entered  upon  such  verdict  as  thus 
reduced.     From  that  judgment  this  appeal  was  perfected. 

A  translation  of  the  alleged  libel,  which  was  printed  in 
the  Bohemian  language,  covers  nine  pages  of  the  abstract. 
In  view  of  the  conclusions  we  have  reached  in  the  cause,  it 
is  not  necessary  to  print  it  in  extenso.  It  is  purported, 
among  other  things,  to  be  a  report  of  what  occurred  in  the 
court  room  of  Judge  Burke  of  the  Cook  County  Circuit 
Court  in  a  proceeding  for  contempt  of  court  upon  the  part 
of  appellee,  arising  out  of  the  divorce  suit  of  Sladek  v. 
Sladek,  in  which  suit  appellee  was  solicitor  for  the  com- 
plainant. 

At  the  request  of  appellee  the  court  gave  to  the  jury  the 
following  instruction : 

"  The  court  further  instructs  the  jury  that  it  is  undis- 
puted  in  this  case  that  the  defendant  published  of  and  con- 
cerning the  plaintiff  the  libelous  article  set  forth  in  the 
plaintiff's  declaration,  and  said  libelous  article  was  intended 
by  the  defendant  to  mean  what  the  plaintiff  in  his  said 
declaration  intended  it  to  mean,  and  that  all  the  other  mat- 
ters alleged  in  the  plaintiff's  declaration  are  true." 

It  is  apparent  that  this  instruction  is  broader  than  the 
law  will  warrant.  By  withdrawing  the  plea  of  the  general 
issue  appellant  admitted  the  publication  of  the  alleged  libel; 
and  by  his  plea  of  justification  he  declared  it  to  be  true. 
It  follows  that  the  allegations  in  the  declaration  that  the 
published  article  was  ** false "  and  was  "malicious,"  were 
not  admitted.  "  And  in  all  trials  for  libels,  both  civil  and 
criminal,  the  truth,  when  published  with  good  motives  and 
for  justifiable  ends,  shall  be  a  sufficient  defense."     Consti- 
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tution  1870,  art.  2,  sec.  4.  "  In  actions  for  slander  or  libel, 
an  unproved  allegation  of  the  truth  of  the  matter  charged 
shall  not  be  deemed  proof  of  malice,  unless  the  jury  on  the 
whole  case  find  that  such  defense  was  made  with  malicious 
int<->nt."    K.  S.,  ch.  126,  sec.  3. 

"  The  fact  that  a  party  fails  to  establish  the  truth  of  his 
plea  of  justification  by  a  preponderance  of  proof  is  not  of 
itself  conclusive  evidence  of  malice.  It  is  sufficient  if  he 
believed  it  was  true.  Such  a  defense  can  only  be  deemed 
proof  of  malice  where  it  appears  from  the  whole  case  that 
it  was  made  with  malicious  intent;  and  even  then  it  is 
simply  proof,  but  not  conclusive  proof,  of  malice."  Newell 
on  Defamation,  etc.,  p.  664,  sec.  79.  See,  felso,  Hawver  v. 
Hawver,  78  111.  412,  413. 

In  McClure  v.  Williams,  65  111.  390,  where  special  pleas 
only  were  interposed,  the  court  say  :  "  The  sixth  instruc- 
tion given  for  appellee  was  calculated  to  mislead  the  jury. 
It  told  them  that,  by  withdrawing  the  plea  of  the  general 
issue,  the  defendant  admitted  all  the  material  averments  in 
the  declaration,  without  stating  what  they  were.  Under 
such  an  instruction,  any  but  lawyers  would  be  liable  to  be 
misled  to  believe  that  the  sum  claimed  in  the  declaration 
was  a  very  material  averment.  Before  this  instruction  was 
given,  it  should  have  been  so  modified  as  to  have  informed 
the  jury  what  material  averments  were  admitted." 

It  will  be  noted  that  the  instruction  does  not  confine  the 
admission  as  to  truthfulness  to  those  allegations  which  are 
'•  material,"  but  it  informs  the  jury  "  that  all  other  matters 
alleged  in  the  plaintifiPs  declaration  are  true."  This  lan- 
guage includes  matters  immaterial  as  well  as  matters 
material.  Hence  the  jury  was  bound  to  accept,  without 
proof,  that  appellee  had  always  carried  on  his  business  hon- 
estly, skillfully  and  "to  the  comfortable  support  of  himself 
and  family  and  the  increase  of  his  riches; "  that  by  reason 
of  such  publication  appellee  "  has  also  lost  and  been  de- 
prived of  great  gains  and  profits,"  and  on  account  thereof 
many  of  his  clients  "  have  altogether  refused  and  do  still 
refuse  to  consult  with  or  retain,  or  to  deal  with,  or  to  have 
anything  to  do  with  the  plaintiff  in  his  profession  and  busi- 
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ness  aforesaid."  These  allegations  if  true,  and  the  instruc- 
tion compelled  the  jury  to  consider  them  as  true,  logically 
tended  greatly  to  increase  the  damao^es  suffered  by  appellee. 
They  would  have  justified  and  sustained  a  finding  in  dam- 
ages largely  in  excess  of  the  sum  the  jury  awarded  in  this 
case. 

This  instruction  is  in  direct  conflict  with  given  instruc- 
tion No.  14,  reading  :  "  The  court  instructs  the  jury  as  a 
matter  of  law  that  they  are  the  sole  judges  of  the  fact 
whether  the  words  of  the  alleged  libelous  article  bear  the 
meaning  attributed  to  them  in  the  innuendoes."  Without 
telling  them  which  instruction  correctly  stated  the  law,  the 
trial  court  left  the  jury  at  liberty  to  follow  either.  We  can- 
not know  which  instruction  the  jury  adopted.  However, 
counsel  for  appellant  say :  "  It  was  admitted  that  the  «ie- 
fendant  published  the  article  introduced  in  evidence,  and  by 
the  plea  of  justification  it  was  admitted  that  it  had  the 
meaning  which  the  plaintiff  '  alleged  it  to  have.' "  This 
seams  to  be  the  law. 

The  third  instruction  given  at  the  request  of  appellee  is 
as  follows : 

.  *'  The  jury  are  instructed  that  in  determining  the  ques- 
tions of  fact  in  this  case,  they  should  consider  the  entire 
evidence  introduced  by  the  respective  parties;  but  the  jury 
are  at  liberty  to  disregard  the  statement  of  all  such  wit- 
nesses, if  any  there  be,  as  have  been  successfully  impeached, 
either  by  direct  contradiction,  or  by  proof  of  having  made 
different  statements  at  other  times,  or  by  proof  of  bad 
reputation  for  truth  and  veracity  in  the  neighborhoods 
where  they  live — except  in  so  far  as  such  witnesses  have 
bfeen  corroborated  by  other  credible  evidence,  or  by  facts  or 
circumstances  proved  on  the  trial." 

The  phrase,  "  as  have  been  successfully  impeached  either 
by  direct  contradiction,"  etc.,  does  not  go  far  enough. 
The  jury  should  have  been  told  that  "  the  contradiction 
must  go  to  the  extent  that  they  believe  the  impeached  wit- 
ness has  wilfully  sworn  falsely  upon  a  material  matter, 
before  he  is  impeached  in  the  sense  that  his  evidence  ma}*- 
be  disregarded,  except  there  be  corroboration."  Beedle  v. 
People,  204  111.  200.    The  phrase  "  or  by  proof  of  having 
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made  different  statements  at  other  times,"  is  subject  to  like 
criticism.    It  is  also  defective  in  not  limiting  such  state- 
ments to  matters  material  to  the  issues  in  the  case. 
The  fourth  given  instruction  tendered  by  appellee  reads  : 

"  If  the  jnry  believe  from  the  evidence  that  any  witness 
has  been  successfully  impeached  on  this  trial,  or  that  he 
has  wilfullv  sworn  falsely  as  to  any  matter  or  thing  mate^ 
rial  to  the  issues  in  this  case,  then  the  jury  are  at  liberty  to 
disregard  his  entire  testimony,  except  in  so  far  as  it  has 
been  corroborated  by  other  credible  evidence,  or  by  facts 
and  circumstances  proved  on  the  trial." 

Even  where  a  witness  has  been  successfully  impeached, 
the  jury  are  not  justified  in  disregarding  his  entire  testi- 
mony unless  they  believe  from  the  evidence  that  such  wit- 
ness has  wilfully  sworn  falsely  to  some  matter  material  to 
the  issues.  The  witness  may  have  innocently  made  the  in- 
correct statement. 

The  remainder  of  the  instruction  is  unobjectionable, 
except  in  this :  by  being  put  as  an  equivalent  of  or  in  oppo- 
sition to  the  phrase  ''  successfully  impeached,"  it  leads  the 
jury  to  believe  that  under  such  phrase,  in  the  absence  of 
corroboration,  something  loss  than  wilful  false  swearing 
will  justify  them  in  wholly  discrediting  a  witness.  Kor- 
nazsewka  v.  W.  C.  St.  Ry.  Co.,  76  111.  App.  370;  W.  C.  St. 
Ry.  Co.  V.  Schenker,  78  111.  App.  594;  Lieserowitz  v.  W.  C. 
St.  Ry.  Co.,  80  III.  App.  255;  Baker  v.  Robinson,  49  111. 
301.     The  instruction  is  erroneous. 

The  eighth  instruction  tendered  by  appellee  and  given 
to  the  jury  is  in  the  following  words  : 

"  The  conrt  further  instructs  the  jury  that  in  considering 
this  case  and  in  arriving  at  their  verdict  thev  should  not  in 
any  manner  or  to  any  extent  be  influenced  by  anything 
they  may  have  read  in  any  newspaper,  or  heard  m  any 
other  way,  about  the  so-called  Allen  bill  or  the  so-called 
gas  consolidation  bill  or  any  other  bill  or  any  ordinance 
mentioned  in  the  evidence  in  this  case,  but  should  decide 
this  case  precisely  as  they  would  decide  it  if  they  had  not 
read  or  heard  any  criticism  of  either  of  said  bills  or  ordi- 
nances." 

This  instruction,  so  far  as  it  tells  the  jury  that  they 
were  not  to  be  influenced  by  anything  they  may  have 
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*  *  *  "  heard  in  any  other  way  "  concerning  the  Allen 
bill,  or  the  gas  consolidation  bill,  or  any  ordinance  men- 
tioned in  the  evidence,  is  too  wide.  Under  it  the  jury  were 
directed  to  exclude  from  their  consideration  competent  evi- 
dence which  was  before  them  without  objection  as  to  the 
support  of  said  bills  and  ordinances  by  appellee,  and  as  to 
the  financial  reward  he  received  for  that  support.  Whether 
such  evidence  was  credible  was  for  the  jury.  They  had 
heard  it,  and  it  was  not  for  the  court  to  take  its  considera- 
tion from  them,  as  is  done  by  this  instruction. 

The  twenty-seventh  instruction  given  at  the  request  of 
appellee  reads : 

"  The  jury  are  further  instructed  that  if  they  find  the 
defendant  guilty  they  should  award  the  plaintiff  in  this 
suit  such  an  amount,  by  way  of  damages,  as  the  jury  find 
from  the  evidence  will  be  an  adequate  compensation  to  him 
for  the  injury  inflicted  upon  his  reputation,  and  that  they 
may  award  the  plaintiff  such  further  damages,  by  way  of 
punishment  to  the  defendant  and  as  an  example  to  others, 
as  in  their  sound  judgment,  under  all  the  evidence  of  the 
case,  they  believe  the  defendant  ought  to  pay." 

This  instruction,  while  it  may  not  be  reversibly  errone- 
ous, is  technically  defective.  After  the  word  "guilty"  in 
the  second  line,  there  should  have  been  inserted  the  phrase, 
"from  the  evidence  and  under  the  instructions  of  the 
court."  The  instruction  tells  the  jury  to  award  such  dam- 
ages as  "  they  believe  the  defendant  ought  to  pay."  The 
jury  are  to  inquire,  not  what  appellant  can  pay,  but  what 
appellee  ought  to  receive.  Ilolmes  v.  Holmes,  64  111.  294, 
299;  Smith  v.  Wunderlich,  70  111.  426,  437. 

The  ruling  of  the  trial  judge  in  refusing  to  permit  appel- 
lant to  open  and  to  close  the  case  to  the  jury  as  to  the 
introduction  of  the  evidence  and  as  to  the  argument,  was 
correct.  The  conduct  of  a  trial  is  largely  within  the  dis- 
cretion of  the  presiding  judge.  Error  in  that  regard  is  not 
ground  for  reversal,  unless  it  plainly  appears  that  injury 
has  resulted  therefrom.  Carpenter  v.  First  Nat'l  Bk.,  119 
111.  357. 

Even  after  the  general  issue  ivas  withdrawn  appellee  had 
the  right  to  introduce  evidence  upon  the  question  of  dam* 
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ages.  Upon  that  issue  testimony  as  to  the  extent  of  the 
circulation  of  the  newspaper  in  which  the  alleged  libel  was 
published  at  the  date  of  such  publication  and  the  then 
financial  standing  of  appellant,  was  competent.  Opdyke  v. 
Ward,  18  Abb.  Pr.  R.  223,  note;  Hintz  v.  Graupner,  138  111. 
iri5.  If  the  plaintiff,  in  order  to  recover,  has  something  to 
prove,  either  to  establish  his  right,  or  to  show  the  extent 
of  his  damages,  the  -right  to  open  and  close  remains  with 
him.  Mercer  v.  Whall,  5  Add.  &  E.  (N.  S.),  447;  Johnson 
V.  Josephs,  75  Me.  544;  Camp  v.  Brown,  48  Ind.  575;  Ches- 
ley  V.  Chesley,  37  K  H.  23G;  Yifquain  v.  Finch,  15  Neb. 
507;  Lexington  Ins.  Co.  v.  Paver,  16  Ohio,  330.  'In  actions 
of  slander  and  libel  the  general  rule  is  that  where  there  are 
special  pleas  only,  the  right  to  open  and  close  remains  with 
the  plaintiff.  Fry  v.  Bennett,  28  N.  Y.  329;  Elder  v.  Oli- 
ver, 30  Mo.  App.  575;  Cunningham  v.  Gallagher,  61  Wis. 
173.  The  jury  had  the  right  to  consider  the  pecuniary  cir- 
cumstances of  appellant,  so  far  as  they  appeared  in  the  tes- 
timony, but  evidence  in  reirard  thereto  should  have  been 
confined  more  closely  than  it  was  to  the  date  of  the  publi- 
cation of  the  alleged  libel.  1  Sutherland  on  Damages, 
p.  745;  Peters  v.  Lake,  66  111.  206. 

It  was  error  for  the  court  to  admit  proof  that  the  rule 
issued  by  Judge  Burke  against  appellee  was  finally  dis- 
charged. This  order  was  entered  after  the  publication  of 
the  alleged  libel.  It,  therefore,  was  not  to  the  issues. 
However,  appellant  was  not  seriously  injured  by  this  error, 
for  the  reason  that  V.  A.  Geringer,  a  witness  called  by  ap- 
pellant, testified  without  objection :  "  I  was  in  the  court 
room  when  the  rule  was  discharged." 

It  appeared  that  during  a  conversation  had  between 
Miles  Geringer,  V.  A.  Geringer  and  appellee  in  March, 
1898,  in  which  conversation  it  is  claimed  appellee  admitted 
that  he  had  received  $6,000  for  his  support  of  the  Allen 
bill  and  the  gas  bills,  an  article  published  in  appellant's 
paper  June  3,  1897,  concerning  appellee's  conduct  relating 
to  said  bills  was  read  and  commented  upon.  This  article 
was  offered  in  evidence  by  appellant  as  a  part  of  such  con- 
versation, but  was  excluded  by  the  court.     Such  article  was 
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as  much  a  part  of  that  interview  as  were  the  spoken  words. 
Its  exclusion  was  reversible  error. 

It  was  also  error  for  the  court  to  refuse  to  admit  in  evi- 
dence the  proceedings  of  the  House  of  Kepresentatives 
showing  that  the  Committee  on  Judiciary,  of  which  appel- 
lee was  then  a  member,  recommended  that  the  Allen  bill 
and  the  gas  consolidation  bill  *'do  pass,"  and  that  appel- 
lee as  a  member  of  said  house  voted  for  each  of  said  bills. 
Evidence  had  already  been  received  tending  to  prove  that 
appellee  had  accepted  a  bribe  for  his  support  of  each  of 
these  bills.  It  was  comiietent  for  appellant  to  support  the 
truth  of  his  plea  of  justification  by  collateral  evidence 
which  tended  in  even  a  slight  degree  to  establish  that  issue. 
It  cannot  be  denied  but  that  appellee,  to  disprove  this  plea, 
might  have  shown,  if  such  were  the  fact,  that  the  commit- 
tee of  which  he  was  part,  recommended  that  these  bills  do 
not  pass,  and  that  when  they  were  before  the  house  he 
voted  against  the  passage  of  each  of  them.  The  converse 
of  this  supposition  is  equally  apparent.  Sullivan  v.  People, 
108  111.  App.  342;  Hosier  v.  Stoll,  119  Ind.  244;  Holmes  v. 
Goldsmith,  147  U.  S.  164. 

The  statements  of  appellee  at  the  political  meeting  held 
in  June,  1897,  concerning  the  Allen  bill  were  ruled  out  by 
the  court.  Appellant  failed  to  inform  the  court  as  to  what 
was  proposed  to  be  proved  by  such  evidence.  Hence,  we 
have  no  means  of  knowing  whether  the  court  was  right  or 
wrong  in  its  rulings  in  this  regard.  Hobbie  v.  Ogden,  72 
111.  App.  242,  If  the  trial  judge  was  not  informed  as  to  the 
nature  of  the  evidence  attempted  to  be  oflfered,  he  wus  jus- 
tified in  excluding  it.  In  the  present  state  of  the  record 
the  offer  of  appellant  to  prove  that  appellee,  wtiile  an  alder- 
man of  the  city  of  Chicago,  would  seek  damage  cases  against 
the  city,  and  then  by  reason  of  his  official  position  secure 
judgments  thereon,  was  properly  excluded.  There  was  no 
offer  to  show  that  appellee  did  anything  unlawful  in  any 
particular  case. 

For  the  various  errors  noted,  the  judgment  of  the  Circuit 
Court  is  reversed  and  remanded. 

JReversed  and  remanded. 
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Chicago  Union  Traction  Company  y«  Minnie  E.  Leach, 
eon.  No.  11,580. 

1.  Imputed  negligence— ir/ien  doctrine  of,  does  not  apply.  Where 
a  person  i&  injured  through  the  joint  negligence  of  two  tort-feasors,  the 
doctrine  of  imputed  negligence  does  not  apply,  where  thf  injured  per- 
son did  not,  as  to  either  of  such  tort-feasors,  sustain  tlie  relation  of 
superior  or  master,  and  where  such  injured  person  did  not  in  anywise 
direct  the  course  of  action  pursued  by  either  of  them. 

2.  Instruction — when  may  be  refused,  notwithstanding  it  contains 
a  correct  principle  of  law  applied  to  the  case,  A  correct  instruction 
may  be  refused  when  its  substance  is  embodied  in  other  instructions 
given. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County ;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1903.  Affirmed.  Opinion  filed  Novem- 
ber 28,  1904. 

Statement  by  the  Court*  January  11,  1902,  appellee, 
accompanied  by  two  other  women  and  her  husband,  was 
returning  from  a  funeral  in  a  closed  carriage  which  he  had 
hired  from  a  liveryman.  The  driver  was  an  employee  of 
the  owner  of  the  carriage.  One  of  the  women  left  the  car- 
riage before  the  scene  of  the  accident  was  reached.  After 
that  the  carriage  was  stopped,  with  the  horses  facing  east, 
in  front  of  a  house  situated  on  the  south  side  of  Van  Buren 
street,  which  runs  east  and  west,  twenty  feet  east  of  Cali- 
fornia avenue,  which  runs  north  and  south,  in  the  city  of  Chi- 
cago. In  and  along  Van  Buren  street  appellant  was  then 
operating  a  double  track  electric  street  railway.  The  time 
was  from  5:30  to  6  p.  m.  li  was  dusk  or  dark.  The  carriage 
lamps,  one  on  each  end  of  the  driver's  seat,  were  lighted. 
Appellee  remained  seated.  Her  husband  accompanied  the 
other  woman  to  the  gate  and  then  returned  to  the  car- 
riao^e.  Before,  taking  his  seat  therein  he  told  the  driver 
where  to  go,  but  gave  him  no  other  directions.  He  then 
stepped  in  and  closed  the  door.  The  driver  started  his 
team,  turning  them  from  the  east  in  a  northerly  direction 
'  across  the  tracks,  intending  to  go  north  on  California  ave- 


170  Appellate  Courts  of  Illinois, 

Vol.  117.1  Chicago  Union  Traction  Co.  v.  Leach. 

nue.  Before  the  carriage  had  cleared  the  tracks  it  was 
struck  by  an  east-bound  train  operated  by  the  servants  oi! 
appellant,  and  appellee  was  thereb}''  injured.  Upon  the 
trial  she  recovered  a  judgment  for  $3,000,  from  the  entry 
of  which  this  appeal  was  perfected, 

John  A.  Eose  and  Louis  Boisot,  for  appellant;  W.  W. 
GuRLEY,  of  counsel. 

Waters,  Johnson  &  Baker,  for  appellee. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

Appellant  contends  that  the  evidence  does  not  sustain 
the  verdict,  because,  as  it  alleges,  the  accident  was  caused 
solely  by  the  negligent  act  of  the  driver  of  the  carriage  in 
turning  his  team  across  the  street  railway  track,  between 
street  intersections,  directly  in  front  of  an  approaching  car 
too  near  that  car  to  allow  it  to  stop  in  time  to  avoid  a  col- 
lision. 

The  general  rule  is  that  where  one  has  been  injured  by 
the  wrongful  act  of  another,  to  which  he  in  no  way  con- 
tributed, he  is  entitled  to  compensation  in  damages  from 
the  wrongdoer,  unless  a  contributory  cause  of  the  injury 
was  the  negligence  or  fault  of  some  person  towards  whom 
the  injured  party  sustained  the  relation  of  superior  or  mas- 
ter. In  the  case  at  bar  the  driver  was  not  the  servant  of 
appellee,  but  of  the' owner  of  the  carriage  and  horses. 
That  appellee  took  no  part  in  the  actual  management  of 
the  team  and  gave  no  orders  to  the  driver,  is  too  plain  for 
discussion. 

The  doctrine  of  imputable  negligence  was  announced  in 
England  in  Thorogood,  Admx.,  etc.,  v.  Bryan,  8  M.  G.  & 
S.  (t>5.  E.  C.  L.)  116  (1849).  There  the  deceased  was  a  pas- 
senger in  an  omnibus  belonging  to  one  Barber.  .The  de- 
fendant was  the  proprietress  of  another  omnibus  running 
on  the  same  line  of  road.  Both  vehicles  had  started  to- 
gether and  had  frequently  passed  each  other,  as  either 
stopped  to  take  up  or  to  set  down  a  passenger.     The  de- 


Chicago— First  District — A.  D.  1904.      171 

Chicago  Union  Traction  Co.  v.  Leach. 

ceased,  wishing  to  alight,  did  not  wait  for  the  omnibus  to 
draw  up  to  the  curb,  but  got  out  while  it  was  in  motion, 
and  far  enough  from  the  curb  to  allow  another  carriage  to 
pass  on  the  near  side.  The  defendant's  omnibus  coming 
up  at  the  moment,  the  deceased  was  unable  to  get  out  of 
the  way  and  was  knocked  down  and  run  over,  and  seven 
days  thereafter  died  of  the  injuries  he  so  sustained.  The 
learned  trial  judge  charged  the  jury,  among  other  things, 
that  if  they  were  of  the  opinion  that  want  of  care  on  tlie 
part  of  the  driver  of  Barber's  omnibus  in  not  drawing  up 
to  the  curb  to  put  the  deceased  down,  had  been  conducive 
to  the  injury,  notwithstanding  the  defendant  (by  her  serv- 
ant) had  been  guilty  of  negligence,  their  verdict  must  bo 
for  the  defendant.  The  jury  returned  a  verdict  for  the 
defendant.  A  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection  was  obtained.  The  court,  after  full  argument, 
discharged  the  rule.  Coltraan,  J.,  said :  *'  The  passenger  is 
so  far  identified  with  the  carriage  in  which  he  is  traveling, 
that  want  of  care  on  the  part  of  the  driver  will  be  a  de- 
fense of  the  driver  of  the  carriage  which  directly  caused 
the  injury."  Maule,  J.,  said  :  "  The  deceased  must  be  con- 
sidered as  identified  with  the  driver  of  the  omnibus  in 
which  he  voluntarily  became  a  passenger,  and  that  the  negli- 
gence of  the  driver  was  the  negligence  of  the  deceased." 

The  judges  of  England  have  not  submitted  patiently  to 
this  decision.  It  has  been  followed  in  this  country  by  but 
few  courts,  and  has  been  repudiated  by  many.  In  Little  v. 
Hackett,  116  U.  S.  366,  where  the  plaintiff  hired  a  hack  and 
gave  the  driver  directions  as  to  where  he  wished  to  go,  but 
exercised  no  other  control  over  his  conduct,  it  was  held  that 
the  plaintiff  was  not  responsible  for  the  acts  or  negligence 
of  the  driver,  nor  was  he  prevented  from  recovering  against 
a  railway  company  for  injuries  suffered  from  a  collision  of 
its  train  with  the  hack  caused  by  the  negligence  of  both 
the  managers  of  the  train  and  of  the  driver  of  the  hack. 
The  court  says  that  "  the  decision  in  Thorogood  v.  Bryan 
rests  upon  indefensible  ground." 

In  Hoag  V.  N.  Y.  C.  &  H.  R  Ry.  Co.,  Ill  N.  Y.  199,  the 
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deceased  was  riding  in  a  buggy  driven  by  her  husband. 
They  were  killed  at  a  railway  crossing.  In  an  action  by 
her  administrator  against  the  railway  company  for  dam- 
ages, it  was  decided  that  if  her  husband  was  negligent  his 
negligence  was  not  to  be  imputed  to  her,  and  that  the 
question  as  to  whether  or  not  she  was  personally  free 
from  negligence  contributing  to  the  injury  was  a  question 
for  the  jury. 

In  N.  Y.,  etc.,  Ey.  Co.  v.  Steinbrenner,  47  N.  J.  L.  161, 
the  plaintiff  hired  a  coach,  horses  and  driver  for  a  journey. 
While  on  the  way  he  was  injured  in  a  collision  at  a  rail- 
way crossing,  and  brought  suit  against  the  railway  com- 
pany to  recover  damages.  At  the  trial  one  of  the  defenses 
was  that  of  contributory  negligence.  The  trial  judge  re- 
fused to  charge  the  jury  that  the  negligence  of  the  driver 
of  the  coach  was  imputable  to  the  plaintiff,  and  did  not 
submit  the  question  of  the  driver's  negligence  to  them. 
The  plaintiff  had  a  verdict.  Upon  appeal  the  court  found 
the  facts  that  "  If  the  driver  was  negligent  in  venturing 
upon  the  track,  the  plaintiff  neither  encouraged  his  negli- 
gent act,  nor  did  he  contribute  to  it  by  any  negligence  of 
his  own,"  and  decided  p.s  matter  of  law  that  the  refusal  to 
charge  that  the  negligence  of  the  driver  was  imputable  to 
the  plaintiff  was  correct.  To  the  same  effect  is  Louis- 
ville, etc.,  Ry.  Co.  v.  Case,  9  Bush  (Ky.),  72S;  Cuddy  v. 
Horn,  46  Mich.  596;  Koplitz  v.  St.  Paul,  86  Minn.  373;  U. 
P.  Ry.  Co.  V.  Lapsley,  51  Fed.  Rep.  174;  Nesbit  v.  Town 
of  Garner,  75  Iowa  314;  Street  Ry.  Co.  v.  Eadie,  43  Ohio 
St.  91. 

The  Supreme  Court  of  this  state  in  Wabash,  etc.,  Ry.  Ca 
v.  Shacklet,  105  III.  364,  consider  the  Thorogood  case  and 
refuse  to  follow  it.  The  court  lay  down  the  rule  that 
where  a  passenger  on  a  railway  train  is  injured  by  the 
mutual  negligence  of  the  servants  of  the  company  on  whose 
train  he  is  rightfully  travelling,  and  of  the  servants  of 
another  company  with  whom  he  has  no  contract,  there 
being  no  fault  or  negligence  on  his  part,  he  may  maintain 
an  action  against  either  company  or  sue  them  jointly. 
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They  further  say  that  the  same  principles  which  apply  to 
collisions  between  rival  omnibuses  are  applicable  to  rail- 
way collisions,  under  like  circumstances.  See,  also,  Chi- 
cago H.  P.  B.  Co.  V.  Campbell,  in  this  court,  unpublished, 
opinion  handed  down  October  10, 190^,  and  cases  therein 
cited. 

It  is  undisputed  that  appellee  gave  no  directions  to  the 
driver,  and  in  no  way  interfered  with  him  in  the  manage- 
ment of  the  team.  It  is  clear  upon  these  facts  and  under 
the  authorities  cited,  that  the  negligence,  if  any.  of  the 
driver  contributing  to  the  accident  cannot  be  imputed  to  her. 

The  remaining  question  of  fact  is  this :  Was  the  acci- 
dent proximately  caused  in  part  by  the  negligence  of  the 
motorman  in  charge  of  the  car  ? 

The  evidence  of  appellee  tends  to  prove  that  at  the  time 
of  the  collision  the  car  was  running  at  a  high  and  danger- 
ous rate  of  speed;  that  no  bell  was  rung  or  other  warning 
given  of  its  approach;  that  the  headlight  on  the  car  was 
not  burning;  that  no  effort  was  made  to  check  the  speed  of 
the  car  until  it  collided  with  the  carriage;  and  that  the 
motorman  was  not  looking  ahead,  and  did  not  see  the  car- 
riage until  after  or  at  the  moment  it  was  struck  by  the  car. 

Upon  all  these  points  the  evidence  is  conflicting.  Upon 
some  of  them  it  is  irreconcilable.  The  jury  by  its  verdict 
resolved  these  contentions  in  favor  of  appellee.  The  trial 
judge,  by  entering  judgment  thereon,  has  approved  the  ver- 
dict. A  careful  examination  of  the  jvhole  evidence  con- 
vinces us  that  we  ought  not  to  disturb  this  result. 

Appellant  asked  the  court  to  give  to  the  jury  the  follow- 
ing  instruction  :  "  If  the  jury  believe  from  the  evidence 
under  the  instructions  of  the  court,  that  the  sole  cause  of 
the  injury  to  the  plaintiff  was  the  negligent  manner  in  which 
the  horses  and  carriage  in  question  were  driven  or  man- 
aged, if  you  believe  from  the  evidence  that  such  horses  and 
carriage  were  negligently  driven  or  managed,  then  it  is  the 
duty  of  the  jury  to  find  the  defendant  not  guilty."  The 
court  refused  so  to  charge,  and  this  refusal  is  alleged  to  con- 
stitute reversible  error.    The  substance  of  this  instruction  is 
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contained  in  given  instructions  Nos.  6, 6  and  17.  A  correct 
instruction  maybe  refused  where  its  substance  is  embodied 
in  other  given  instructions.  The  instructions  as  to  the  law 
are  to  be  construed  as  one  charge,  and  the  jury  are  pre- 
sumed to  have  considered  them  in  that  way.  If  taken  as 
a  whole  the  given  instructions  present  the  law  of  the  case 
with  substantial  correctness,  it  is  sufficient.  Toluca,  etc., 
Ry.  Co.  v.  Haws,  194  111.  93;  W.  Chicago  St.  Ey.  Co.  v. 
Lieserowitz,  197  111.  617;  Baker  v.  Baker,  202  111.  695. 

Believing  that  substantial  justice  has  been  done  in  this 
case,  and  that  the  record  contains  no  reversible  error,  we 
affirm  the  judgment  of  the  Superior  Court. 

Affirmed. 


Chicago  Consolidated  Traction  Co.  y.  A.  A.  Mathews. 
Oeu.  No.  11,588. 

1.  Medical  services — when  traction  company  liable  far.  Where  a 
traction  company  injures  a  stranger  and  then  requests  a  physician  to 
care  for  him,  or  with  knowledge  of  the  facts  ratifies  the  act  of  the  con- 
ductor in  employing  him,  or  with  like  knowledge  fails  or  neglects  to 
countermand  such  employment,  the  company  is  liable  to  such  physi- 
cian in  a  reasonable  sum  for  his  services. 

2.  Medical  services — wTvo  may  bind  traction  company  to  pay  for. 
Where  a  street  railway  company  injures  a  stranger,  and  his  condition 
requires  prompt  medical  ^ attendance  and  no  surgeon  of  the  company  is 
obtainable,  the  representative  of  the  company  in  authority  at  the  time 
and  place  of  the  accident  has  a  right  to  employ  a  physician  and  thus, 
for  the  time  being,  at  least,  to  bind  tlie  company  for  a  reasonable  com- 
pensation for  his  services. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edwaeu>  F.  Dunne,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1903.    Affirmed,    Opinion  filed  November  28,  1904. 

John  A.  Eose  and  Louis  Boisot,  for  appellant;  W.  W, 
GuRLEY,  of  counsel. 

H.  R.  Pebbles,  for  appellee. 
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Mb.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

Appellee  recovered  a  judgment  in  the  Circuit  Court 
against  appellant  for  medical  services  rendered  by  him  to 
one  George  Granz,  who,  it  is  chiimed,  was  injured  by  com- 
ing into  contact  with  a  live  wire  of  appellant,  which  was 
"  hanging  down"  on  its  Harlem  Avenue  line. 

The  evidence  tends  to  prove  that  after  the  accident  the 
conductor  of  the  street  car  took  Granz  to  a  drug  store,  and 
there,  following  a  conversation  by  telephone  purporting  to 
be  had  with  the  superintendent  of  appellant,  employed  ap- 
pellee to  attend  the  injured  man;  that  the  next  day  appel- 
lee called  up  the  superintendent,  stated  the  case  to  him, 
and  asked  if  he  should  continue  his  services,  but  to  this 
question  the  superintendent  made  no  other  reply  than  that 
he  would  send  out  one  of  the  surgeons  of  the  company; 
that  at  diflFerent  times  thereafter  two  surgeons  of  appellant 
called  upon  appellee,  and  in  his  company  visited  Granz; 
that  nothing  was  said  at  either  time  in  regard  to  the  serv- 
ices of  apfiellee,  other  than  to  commend  his  treatment  of 
the  case;  that  at  the  time  of  the  accident  there  was  no 
agent  of  appellant  superior  in  authority  to  the  conductor 
in  the  vicinity;  and  that  Granz  was  injured  by  and  through 
the  negligence  of  appellant. 

Wlien  a  street  railway  company  injures  a  stranger  and 
then  requests  a  physician  to  care  for  him,  or  with  knowl- 
edge of  the  facts  ratifies  the  act  of  its  conductor  in  employ- 
ing him,  or  with  like  knowledge,  fails  and  neijlects  to 
countermand  such  employment,  the  company  is  liable  to 
sach  physician  in  a  reasonable  sum  for  his  services. 

We  are  inclined  to  the  view  that  when  one  is  thus  hurt, 
and  the  condition  of  the  injured  party  requires  prompt 
medical  attendance,  and  no  surgeon  of  the  company  is  ob- 
tainable, the  representative  of  the  company  in  authority  at 
the  time  and' place  of  the  accident  has  a  right  to  employ  a 
physician,  and  thus,  for  the  time  being  at  least,  to  bind  the 
company  to  pay  for  his  reasonable  services.  In  such  case 
humanity,  common  honesty  and  fair  dealing,  if  not  strict 
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justice,  require  the  company  to  pay.  However  this  may  be, 
it  was  the  duty  of  the  superintendent,  when  appellee  stated 
the  case  to  him  and  asked  as  to  a  continuation  of  his  serv- 
ices, to  make  a  direct  reply  to  that  question.  Failing  so  to 
do,  the  trial  court  was  fully  justified  in  finding  that  the 
employment  of  appellee  by  the  conductor  wjis  ratified  and 
confirmed  by  appellant.  In  such  a  case  slight  acts  of  rati- 
fication by  the  company  are  sufficient.  T.  W.  &  W,  Ry. 
Co.  V.  Prince,  50  111.  26;  I.  &  St.  L.  Ry.  Co.  v.  Morris,  67 
111.  296;  C.  &  St.  L.  Ry.  Co.  v.  Mahoney,  82  111,  73;  A.  & 
N.  Ry.  Co.  V.  Stockwell,  118  Ind.  98.  The  superintendent 
of  the  company  had  the  power  to  bind  it  in  this  regard. 
T.,  W.  &  W.  Ry.  Co.  V.  Rodrigues,  47  111.  188. 

The  finding  of  the  court  upon  the  facts  is  not  contrary 
to  the  third  proposition  held  by  the  court  to  be  the  law  of 
the  case.  If  it  were,  the  finding  being  right,  we  would  not 
for  that  reason  reverse  this  case. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


E.  A.  Fabian  and  John  Schoen  v.  John  E.  Traeger^  Cor- 
oner, etc. 

Gen.  No.  11.596. 

1.  Fraud— /i 010,  may  be  proved.  Fraud  is  not  presumed,  but  may 
be  proved  by  circumstantial  evidence. 

2.  Fraud— latitiide  allowed  when  charge  of,  to  defraud  creditors  is 
made.  Where  such  an  issue  is  involved  in  a  case,  wide  latitude  should 
be  allowed  in  the  admission  of  testimony. 

8.  Set  xsiVK—when  purchase  of  entire  stock  by  one  creditor  may  6e, 
at  the  infftance  of  another.  When  a  purchase  by  one  creditor  of  the 
entire  stock  in  trade  of  a  common  debtor  is  attacked  by  other  creditors 
upon  the  ground  of  fraud,  and,  on  the  whole  evidence,  it  does  not  ap- 
pear that  the  purchase  was  made  in  good  faith  and  for  an  adequate 
consideration,  it  will  be  set  aside. 

4.  Sale— i/7/ien,  will  be  upheld.  If,  however,  such  a  sale  as  that 
referred  to  in  the  preceding  paragraph  is  made  to  one  creditor  upon  a 
sufficient  consideration  and  without  intent  to  defraud,  hinder  or  delay 
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other  creditors  of  the  vendor,  the  same  will  be  upheld  although  tlie  re- 
sult may  be  to  prefer  the  purchasing  creditor  to  the  exclusion  of  all 
other  creditors. 

5.  SaliSt— effect  of  fraudulent  taint  upon.  A  purchase  which  is  col- 
orable and  fraudulent  in  part,  is,  as  to  other  creditors  of  the  seller,  void 
as  to  the  whole  of  the  property  conveyed. 

8.  Sale— tr^^  evidence  competent  where,  is  attacked  as  fraudulent. 
Everything  that  was  said  by  the  parties  to  a  sale  attacked  as  fraudu- 
lent, at  the  time  or  about  the  time  of  the  consummation  thereof,  is 
competent. 

7.  Vkkdict— w/ien,  not  disturbed.  The  verdict  of  a  jury  will  not  be 
disturbed  upon  appeal  where  it  is  so  far  supported  by  the  evidence  that 
it  cannot  be  said  to  be  the  result  of  passion  or  prejudice. 

8.  Exception — etisential  to  raise  question  of  competency  of  evidence. 
In  order  to  raise  the  question  as  to  the  propriety  of  a  ruling  of  the  court 
in  admitting  evidence,  it  is  essential  that  an  exception  should  have 
been  preserved  to  such  ruling. 

9.  BuiiDBN  OP  PROOP~fo  establish  title  to  property  replevied,  in 
action  upon  replevin  bond.  In  an  action  upon  a  replevin  bond,  the 
burden  of  proof  is  upon  the  defendant  (plaintiff  in  the  replevin  suit)  to 
establish  his  title  to  the  property  in  question. 

Action  upon  replevin  bond.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1903.  Affirmed.  Opinion  filed  Novem- 
ber 28,  1904. 

Statement  by  the  Court.  On  and  prior  to  November  20, 
1897,  the  Greenwald  Furniture  Company  carried  on  busi- 
ness at  No.  4611  Wentworth  avenue  in  the  city  of  Chicago. 
It  also  occupied  one  floor  of  No.  247  Forty-sixth  street,  sit- 
uated in  the  rear  of  its  store,  as  a  wareroom.  Appellant 
Fabian  was  a  creditor  of  the  company.  It  is  alleged  that 
on  that  day  Fabian  purchased  and  took  possession  of  all 
the  stock  in  trade  of  the  company  at  the  premises  named 
for  the  sum  of  $2,505.40;  the  consideration  being  made  up 
of  notes  of  the  company  held  by  him,  of  moneys  loaned  by 
him  to  it,  of  an  open  account  due  from  it  to  the  Hafner 
Furniture  Company  aggregating  the  sum  of  $314.26,  and 
of  $56  in  cash  paid  by  him  to  Joseph  Greenwald,  the  sec- 
retary and  manager  of  the  company.  Said  date  fell  on 
Saturday.  The  Monday  following  the  Reading  Stovo 
Works  (Orr,  Painter  &  Co.),  also  a  creditor  of  the  Greeu- 
voL.<;xvii  12 
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wald  Furniture  Company,  caused  an  attachment  to  be  lev- 
ied, in  its  suit  against  that  company,  upon  the  stock  in 
trade  so  purchased  by  Fabian.  Afterwards  the  issues  in 
attachment  were  found  in  favor  of  the  plaintiff  and  judg- 
ment was  entered  for  $1,071.07.  November  23,  1897,  Fa- 
bian replevied  the  same  goods  from  the  sheriff,  giving 
a  bond  to  the  coroner.  This  suit  w^as  dismissed  without 
trial.  The  present  action  was  then  brought  upon  the  re- 
plevin bond  for  the  use  of  The  Reading  Stove  Works.  Ap- 
pellants pleaded  that  said  goods  were  the  property  of 
Fabian.  Upon  trial  the  jury  found  for  appellee,  assessing 
the  damages  at  $1,467.81.  From  the  judgment  entered 
upon  that  finding  the  present  appeal  was  perfected. 

B.  M.  Shaffner,  for  appellants. 

W.  P.  Black  and  A.  L.  Winters,  for  appellee. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

The  first  contention  of  appellants  is  that  the  verdict  is 
contrary  to  the  evidence. 

Fraud  will  not  be  presumed,  but  must  be  proved.  That 
proof  may  be  either  direct  or  circumstantial.  Agreements 
to  perpetrate  frauds  are  not  made  in  the  open;  they  are 
consummated  in  secret  meetings.  Hence  it  may  happen  that 
the  fraud  alleged  cannot  be  shown  by  direct  evidence  of 
the  fact  necessary  to  be  established  by  the  plaintiff  in  or- 
der to  sustain  his  cause  of  action,  and  yet  it  can  be  shown 
b}'^  proof  of  other  facts  and  circumstances  from  which  the 
jury  might  rightfully  infer  the  existence  of  the  fraud 
charged.  The  law  makes  no  distinction  between  direct 
evidence  of  a  fact  and  evidence  of  circumstances  from 
which  the  existence  of  that  fact  rationally  may  be  in- 
ferred. A  verdict  may  well  be  founded  on  circumstances 
alone;  indeed,  they  may  so  group  themselves  as  to  become 
more  satisfactory  than  direct  evidence  would  be.  Carlton 
V.  People,  150  111.  187.  When  a  purchase^  bj'^  one  creditor 
of  the  entire  stock  in  trade  of  a  common  debtor  is  attacked 
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by  another  creditor  upon  the  ground  of  fraud,  and,  on  the 
whole  evidence,  it  does  not  appear  that  the  purchase  was 
made  in  good  faith  and  for  an  adequate  consideration,  it 
will  be  set  aside;  On  the  other  hand,  if  the  sale  is  made 
to  one  creditor  upon  a  sufficient  consideration  and  without 
intent  to  defraud,  hinder  or  delay  the  other  creditors  of 
the  vendee,  the  sale  will  be  upheld,  although  the  result 
may  be  to  prefer  the  purchasing  creditor  to  the  exclusion 
of  all  other  creditors  of  the  vendee.  A  purchase  which  is 
colorable  and  fraudulent  in  part,  is,  as  to  other  creditors  of 
the  seller,  void  as  to  the  whole  of  the  property  conveyed. 
Whether  or  not  such  a  purchase  is  fraudulent  is  a  pure 
question  of  fact,  to  be  determined  in  the  first  instance  by 
the  jury.  These  propositions  are  elementary,  and  do  not 
call  for  the  citation  of  authorities  to  support  them. 

The  following,  among  other  facts,  appear  in  the  record : 
Appellant  Fabian  had  never  been  in  the  retail  furniture 
business,  but  for  years  had  sold  furniture  for  the  manufac- 
turers to  the  retail  dealers.  The  Greenwald  Furniture 
Company  was  run  by  Joseph  Greenwald,  its  secretary  and 
manager.  Katie  Greenwald  was  the  president  of  this  com- 
pany, and  the  wife  of  Morris  Greenwald.  In  November, 
1897,  the  firm  of  Greenwald  &  Blum  ran  a  furniture  store 
at  No,  4733  Ashland  avenue,  in  Chicago.  The  Greenwald 
of  this  firm  was  the  brother  of  Joseph  Greenwald,  of  the 
Greenwald  Furniture  Company,  and  the  husband  of  Katie 
Greenwald,  above  referred  to.  Edward  or  Edmund  Hertzel. 
hereinafter  named,  was  related  by  marriage  to  Joseph  and 
Morris  Greenwald. 

November  20,  1897,  Fabian  spent  the  day  in,  or  in  going 
between  the  two  stores,  the  one  on  Wentworth  avenue  and 
the  other  on  Ashland  avenue;  and  in  that  time,  he  says, 
he  bought  and  paid  for  both  stores;  the  consideration  for 
the  one  being  $2,505.40,  and  for  the  other  "  about  $3,500." 
When  asked  if  the  purchase  of  these  two  stocks  had 
"anything  to  do  with  each  other,"  Fabian  answered,  "I 
think  not."  About  sundown  of  Sunday,  November  21 
lS\)7y  Fabian  began  to  move,  and  did  move  a  large  number 
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of  stoves  from  the  basement  of  the  Wentworth  avenue  store 
to  the  warehouse  of  the  Hafner  Furniture  Company,  situ- 
ate at  2620  Dearborn  street.  When  first  asked  as  to  this 
occurrence,  Fabian  declared  that  the  removal  was  not  made 
the  Sunday  following  the  purchase,  but  was  made  one  week 
later.  When  contradicted  as  to  this  date  by  three  disin- 
terested witnesses,  he  admitted  that  he  might  be  mistaken. 
He  also  testified  that  he  moved  them  out  because  of  the 
wet  condition  of  the  basement  caused  by  recent  rains.  It 
appeared  from  the  United  States  Weather  Bureau  reports 
that  the.  only  rain  shortly  before  November  22,  1897,  was 
on  the  16th  day  of  that  month,  when  but  eight  one-bun- 
dredths  of  an  inch  of  water  fell. 

Fabian  testified  that  he  paid  $2,505.40  for  the  stock  in 
trade  of  the  Greenwald  Furniture  Company,  and  that  this 
sum  was  its  fair  market  value.  Three  days  later,  in  his 
affidavit  for  replevin,  he  fixed  the  worth  of  this  property 
at  $1,700  only.  In  that  interval  he  had  sold  $300  worth  of 
goods,  thus  leaving  $2,200  in  value  still  on  hand.  He  ex- 
plains this  difference  of  $500  by  saying  that  the  sheriff  did 
not  levy  on  the  goods  (namely,  mattresses,  springs  and  iron 
beds)  stored  in  No.  247  Forty-sixth  street,  and  that  there- 
fore those  goods  were  not  included  in  the  aflSdavit  for  re- 
plevin. The  original  inventory  upon  which  he  based  his 
purchase  shows  75  iron  beds,  66  springs,  41  mattresses  and 
13  parlor  suits.  The  description  of  the  goods  in  the  affi- 
davit in  replevin  shows,  among  other  items,  72  iron  beds, 
60  springs,  40  mattresses  and  12  parlor  suits.  Further,  it 
was  admitted  by  counsel  on  trial  "  that  the  property  re- 
plevied is  the  same  property  levied  on  in  the  attachment 
suit."  Fabian  said  the  sheriff  came  over  there  November 
22  and  levied  upon  everything  in  these  premises,  leaving 
a  custodian  in  charge. 

firode  B.  Davis  testified  that  November  20,  1897,  in 
behalf  of  The  Reading  Stove  Works,  at  about  5  p.  m.,  he 
went  to  the  Ashland  avenue  store  and  there  saw  Fabian, 
who  told  witness  he,  Fabian,  had  bought  the  two  stores 
for  $7,000  in  currency;  that  he  had  this  money  with  him, 
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and  was  accustomed  to  carry  large  amounts  of  currency  on 
his  person;  that  he  started  to  take  an  inventory,  but  had 
not  completed  it;  that  he  took  Morris  Greenwald's  word 
for  what  there  was  in  the  store;  that  Morris  Greenwald 
bad  come  to  him  the  day  before  and  asked  him  to  buy,  and 
that  this  was  the  beginning  of  the  negotiations.  This 
interview  is  admitted  by  Fabian,  but  he  denies  that  what 
is  above  stated  was  then  and  there  said.  Where  the  truth 
lay  as  between  these  witnesses  was  a  question  of  fact  for 
the  jury,  who  saw  and  heard  each  of  them. 

Not  finding  the  retail  furniture  business  to  his  liking, 
Fabian,  in  the  latter  part  of  December,  1897,  sold  the  then 
remaining  stock  of  the  Greenwald  Furniture  Company  to 
Hertzel,  a  man  shown  to  be  of  no  financial  means,  for 
**  something  like  $1,200."  "  We  took  an  inventory,"  Fabian 
says,  ^^  and  he  paid  me  in  checks;  I  put  the  checks  through 
my  bank  and  they  were  paid."  Samuel  H.  Harris,  the  em- 
ployer of  Hertzel,  testified  that  he  drew  his  check  to  the 
order  of  Hertzel,  for  which  Hertzel  was  to  bring  him  the 
money.  Instead  of  so  doing,  Hertzel  brought  him  the  un- 
certified check  of  Fabian,  whom  Harris  did  not  know,  for 
a  like  amount.  Thereupon  Harris  stopped  the  payment  of 
his  check.  Thereafter,  by  an  arrangement  made  through 
Hertzel,  Harris,  Fabian  and  Hertzel  met  at  a  bank,  and 
there  Fabian  had  his  own  check,  for  the  amount  of  the 
Harris  check,  certified,  and  gave  it  to  Harris,  and  then  the 
latter  suffered  his  check  given  to  Hertzel  to  be  paid.  This 
evidence  tends  to  show  a  gratuitous  transfer  of  these 
goods  to  a  relative  of  Joseph  Greenwald.  Although  Fa- 
bian was  afterwards  called  to  the  stand  he  made  no  expla- 
nation of  this  exchange  of  checks.  The  rule  is,  "  Where 
fraud  is  alleged  and  proof  is  offered  to  raise  an  inference 
thereof,  the  fact  that  no  explanation  of  the  transaction  is 
offered  by  the  party  in  charge  is  an  additional  circum- 
stance to  be  considered,  and  from  which  inferences  may  be 
drawn."     Schumacher  v.  Bell,  164  III.  181. 

The  verdict  of  the  jury  is  so  far  supported  by  the  evi- 
dence  that  we  cannot  sa\^  that  it  is  the  result  of  passion  or 
of  prejudice;  and  therefore  we  have  no  right  to  set  it  aside. 
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The  next  contention  of  appellants  is  that  irrelevant  and 
improper  evidence,  to  their  prejudice,  was  admitted  over 
their  objections. 

The  claim  of  appellee  is  that  the  transfer  from  the  Green- 
wald  Furniture  Company  to  Fabian  was  made  with  the 
intent  to  delay  and  to  defraud  the  creditors  of  the  com- 
pany. Upon  that  issue  a  wide  latitude  is  allowed  in  the 
admission  of  testimony.  An  honest  man  is  not  injured  by 
the  application  of  this  rule.  "  Evidence  ought  not  to  be 
adjudged  irrelevant  which,  according  to  ordinary  experi- 
ence and  common  observation  of  the  motives  and  conduct 
of  men,  may  fairly  be  supposed  to  influence  and  persuade 
candid  and  intelligent  minds.  If  the  parties  offer  them- 
selves as  witnesses  and  testify  to  the  good  faith  of  the 
transaction,  great  latitude  should  be  allowed  in  their  cross- 
examination,  and  it  has  been  held  error  to  refuse  to  admit 
questions  having  reasonable  tendency  to  throw  light  on  the 
transaction,  though  the  inquiry  is  as  to  matters  not  touched 
on  in  the  direct  examination.''  14  Am.  and  £ng.  £nc3\, 
2d  ed.,  p.  493,  and  cases  cited  in  notes  2  and  3. 

Everything  that  Fabian  did  on  that  Saturday  concerning 
the  purchase  of  this  stock  and  the  stock  of  Greenwald  & 
Blum  was  admissible.  This  evidence  bore  directly  upon 
his  financial  ability,  and  was  therefore  competent. 

Appellee  called  A.  L.  Winters  to  impeach  the  witness 
Morris  L.  Greenwald.  The  record  shows  that  a  pix)per 
foundation  for  impeachment  had  been  laid.  Hence  the 
evidence  of  Winters  was  proper  and  competent.  Further, 
no  objection  or  exception  to  the  testimony  of  Winters  ap- 
pears in  the  abstract.  Hence  its  admission  cannot  be  urged 
as  error  upon  this  appeal. 

The  flnal  contention  of  appellants  is  that  the  court  erred 
■  in  giving  the  following  instruction  to  the  jury  at  the  request 
of  appellee: 

"The  court  instructs  the  jury  that  the  burden  of  proof  is 
upon  the  defendants  to  show  title  in  the  defendant  E.  A. 
Fabian,  to  the  property  replevied.  The  court  further  in- 
structs the  jury  that  if  you  believe  from  the  evidence  that 
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the  evidence  bearing  upon  said  Fabian's  title  to  said  goods 
is  evenly  balanced,  or  that  it  preponderates  in  favor  of  the 

Elaintiflf,  then  the  court  instructs  the  jury  that  you  should 
nd  for  the  plaintiff." 

Under  the  pleadings  in  this  case  the  burden  of  proof  was 
on  Fabian  to  establish,  if  he  could,  his  title  to  the  goods  in 
question.  Stevison  v.  Earnest,  80  111.  513.  The  fact  that 
the  instruction  does  not  in  express  words  point  out  the  time 
at  which  Fabian  should  show  title  to  the  property  replevied, 
does  not  render  it  objectionable.  The  jury  were  neither 
misled  nor  confused  by  this  omission. 

Believing  that  substantial  justice  has  been  done  in  this 
case,  and  that  the  record  contains  no  reversible  error,  we 
affirm  the  judgment  of  the  Circuit  Court. 

Affirmed. 


Chicago  Union  Traction  Company  t.  James  E.  O'Brien, 
by  next  friend. 

Gen.  ]!9o.  11,577. 

1.  Passenger  and  carrier— to/ien  relation  of,  exists, .  Held,  from 
the  particular  evidence  introduced  in  this  case,  that  the  relation  of  pas- 
senger and  carrier  existed  between  the  plaintiff  and  the  defendant. 

2.  Declaration— Ti^TieTi,  sufflciently  alleges  that  the  plaintiff  uxis  a 
passenger.  It  is  not  essential  that  the  declaration  should  allege  in  terms 
that  the  plaintiff  was  a  passenger;  it  is  enough  if  facts  are  set  up  from 
which  that  conclusion  iuay  legally  be  drawn. 

8.  Instructions— nece«rt7y  of  telling  jury  that  they  must  pa^s  upon 
the  facts  under  the  instructions  of  the  court.  It  is  not  necessary  for  the 
court  to  state  in  every  instruction  that  the  jury  in  passing  upon  the 
facts  must  be  governed  by  the  instructions  of  the  coui-t. 

4.  Instruction— Mj7ie»,  not  ground  for  reversal.  An  instruction, 
though  subject  to  criticism,  is  not  ground  for  reversal  unless  it  appears 
that  the  excepting  party  probably  was,  or  at  least  might  have  been, 
prejudiced  by  such  instruction. 

5.  Instruction— tipoti  credibility  of  witness  criticised.  An  instruc- 
tion as  follows :  "  The  court  instructs  the  jury  that  the  denunciation 
of  witnenses  by  counsel,  if  any  such  was  indulged  in,  should  not  influ- 
ence the  jury  to  disregard  or  disbelieve  the  testimony  of  any  unim- 
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peached  witness.  Witnesses,  like  all  other  citizens  are  presumed  by  the 
law  to  be  law-abiding  citizens,  and  the  law  supplies  a  proper  method  of 
impeaching  their  evidence  in  cases  where  it  can  be  impeached," — 
tliough  not  reverbibile  error  in  this  case,  held  subject  to  criticism. 

6.  Verdict— wAcn,  not  excessive.  A  verdict  for  |10,000  is  not  excess- 
ive where  it  appears  that  at  the  date  of  his  injury  the  plaintiff  was 
about  fourteen  years  old,  before  that  time  had  perfect  health,  was 
crushed  and  rolled  over  under  the  guard  which  was  around  the  wheels 
of  the  car,  his  right  thigh  bone  broken,  one  consequence  of  which  is 
that  his  right  leg  is  three-quarters  of  an  inch  shorter  than  his  left,'  and 
where  it  further  appears  that  the  fracture  was  a  comminuted  one:  that 
his  left  leg  was  also  injured;  that  as  a  further  consequence  of  the  injury 
there  is  a  bony  growth  about  two*  inches  below  the  left  knee  which  at 
the  time  of  the  trial  was  about  the  size  of  an  egg  and  had  been  increas- 
ing in  size;  that  an  operation  will  be  necessary  to  remove  this  growth, 
wliich  may  involve  a  serious  loss  of  bone,  impairing  the  strength  and 
usefulness  of  the  leg,  and  where  other  complications  might  result  from 
such  operation. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Elbridqe  Hanecy,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1908.  Affirmed.  Opinion  filed 
November  28,  1904. 

Statement  by  the  Court.  In  the  declaration  it  is 
averred  in  substance  that  June  27,  1901,  appellant,  owned 
and  operated  a  grip-car  and  certain  street  cars  on  West 
Madison  street,  in  the  city  of  Chicago,  and  was  operating 
the  same  in  a  westerly  direction  between  Carpenter  and 
Curtis  streets,  in  said  city,  and  that  the  appellee,  who  was 
then  about  fifteen  years  of  age,  was  "  in  the  act  of  getting 
upon  and  alighting  on  said  car,  which  was  then  and  there 
receiving  and  discharging  passengers,  for  the  purpose  of 
being  carried  as  a  passenger; "  that  the  car  was  being  slack- 
ened up  for  the  purpose  of  receiving  and  discharging  pas- 
sengers, and  that  appellant  knew,  or  by  the  exercise  of 
reasonable  care,  could  have  known,  that  appellee  was  in 
the  act  of  getting  upon  and  alighting  on  said  oar;  but  ap- 
pellant carelessly,  negligently,  recklessly,  suddenly  and  vio- 
lently started  the  car,  with  great  speed,  and  violently  jerked 
and  caused  the  car  to  be  propelled;  by  season  whereof 
appellee  was  violently  thrown  "  from  off  the  said  car  to  the 
ground  and  under  the  car,"  and  was  greatly  injured,  etc. 
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The  appellant  pleaded  the  general  issue.  The  jury  found 
for  the  appellee  and  assessed  his  damages  at  the  ^um  of 
§10,000,  and  judgment  was  rendered  on  the  verdict. 

John  A.  Hose  and  Louis  Boisot,  for  appellant;  W.  W. 
Gdbley,  of  counsel. 

Alexander  Sullivan,  for  appellee;  Fbank  L.  Kriete,  of 
counsel. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Counsel  for  appellant  admit  that  the  evidence  as  to  the 
merits  is  conflicting,  and  confine  their  argument  to  objec- 
tions to  instructions  given  at  appellee's  request,  and  to  the 
objection  that  the  sum  assessed  as  damages  is  excessive, 
thereby  waiving  the  questions  of  appellee's  care  and  appel- 
lant's negligence.  Gordon  v.  Commissioners,  etc.,  169  111. 
510;  Keyes  v.  Kimmel,  186  111.  109;  Inter-State  Bldg.  & 
Loan  Assn.  v.  Ayers,  71  111.  App.  520,  641. 

The  following  are  the  instructions  which  appellant's 
counsel  claim  to  be  erroneous,  in  the  order  in  which  they 
are  discussed  in  their  argument : 

8.  *'  The  jury  are  instructed  that  a  common  carrier  is 
one  who  carries  passengers  for  hire,  and  that  a  common 
carrier  is  bound  oy  law  to  exercise  the  highest  degree  of 
care  and  caution  consistent  with  the  practical  operation  of 
his  or  its  vehicle  of  transportation,  for  the  safety  of  his  or 
its  passengers.  In  this  case  if  you  find  from  the  evidence 
that  the  plaintiff  became  a  passenger  of  the  defendant  and 
that  the  defendant,  through  its  servants  who  were  operat- 
ing the  train  in  question,  did  not  exercise  the  highest  de- 
gree of  care  and  caution  for  the  safety  of  the  plaintiff  as 
above  stated,  and  if  you  also  find  that  the  plaintiff  did  ex- 
ercise ordinary  and  reasonable  care  for  his  own  safety  and 
that  he  was  injured,  if  the  evidence  satisfies  you  that  he 
was  injured,  as  alleged  in  his  declaration  herein,  because 
of  the  failure  of  the  defendant  to  exercise  the  highest  de- 
gree of  care  and  caution,  as  above  stated,  then  you  should 
find  the  defendant  guilty." 

7.  "  The  court  instructs  the  jury  that  the  fact  that  the 
law  does  not  make  a  common  carrier  an  insurer  of  the 
safety  of  its  passengers  does  not  even  to  the  slightest  ex 
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tent  relieve  such  common  carrier  of  its  legal  duty  to  exer- 
cise the  highest  degree  of  care  for  the  safety  of  its  passen- 
e:ers,  consistent  with  the  practical  operation  of  its  vehicle. 
In  this  case  if  the  jury  find  from  the  evidence,  by  a  pre- 
ponderance thereof,  that  the  plaintiff  became  a  passenger 
of  the  defendant  and  was  injured  because  of  the  negligence 
of  the  defendant,  while  he  was  in  the  exercise  of  ordinary 
and  reasonable  care  for  his  own  safety,  as  alleged  in  his  dec- 
laration, then  you  should  find  the  defendant  guilty." 

It  is  objected  that  by  each  of  instructions  9  and  7  the 
jury  were  instructed  on  the  hypothesis  that  there  was  evi- 
dence tending  to  prove  that  appellee  was  a  passenger  on 
appellant's  car  at  the  time  of  the  accident,  and  that  there 
was  no  such  evidence.  The  evidence  is  that  about  forty- 
five  boys  and  girls  went  to  Hartley's  photograph  gallery 
on  the  north  side  of  Madison  street  to  have  their  pictures 
taken  in  a  group.  Hartley's  photograph  gallery  is  about 
the  middle  of  the  block  between  Carpenter  and  Curtis 
streets,  which  streets  run  north  and  south.  Curtis  street 
is  the  next  street  west  of  Carpenter.  After  the  picture 
was  taken  the  boys  came  out  of  Hartley's.  Some  of  them 
went  west  to  the  crossing  of  Curtis  and  Madison  streets, 
and  signalled  the  motorraan  of  the  car  to  stop,  when  the 
train,  which  consisted  of  a  grip-car  and  two  trailers,  was 
opposite  or  nearly  opposite  Hartley's.  The  appellee,  on 
coming  out  of  Hartley's,  stood  between  the  sidewalk  and 
the  car  track,  and  when  the  train  came  along  ran  forward, 
grabbed  an  iron  bar  in  front  of  one  of  the  posts  of  the  grii> 
car,  and  attempted  to  get  on  the  foot-board  of  the  grip-car. 
The  evidence  tends  strongly  to  prove  that  he  stepped  onto 
the  foot-board,  and  that  the  car  was  moving  very  slowly  at 
the  time,  some  of  the  witnesses  testifying  that  it  came  almost 
to  a  stop,  and  one  of  them,  who  was  a  passenger  on  the 
car,  testified  that  a  lady  passenger  alighted  from  the  car 
just  about  the  time  that  two  or  three  of  the  boys  who  were 
with  appellee  got  on  the  car. 

Nathan  Pollock,  a  passenger  on  the  front  seat  of  the  grip- 
car,  testified  that,  when  the  train  was  nearly  to  Hartlej^'s 
gallery,  there  was  a  bell  to  stop,  but  the  car  did  not  stop, 
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but  came  to  a  slow  down;  that  then  several  people  got  on 
the  back  part  of  the  grip;  that  witness  saw  a  crowd  of 
3'oung  boys  and  girls,  maybe  fifteen  or  twenty,  between 
Carpenter  and  Curtis  streets,  some  on  the  sidewalk  and 
some  on  the  street,  and  that,  as  the  train  approached  them, 
he  spoke  to  the  gripman  and  told  him  he  had  better  be 
careful,  that  he  was  liable  to  hurt  somebody,  and  that  the 
gripman  told  him  to  go  to  hell  and  to  mind  his  own  busi- 
ness. . 

Edward  Kane,  another  passenger,  testified  that  a  man 
sitting  in  front  of  him  on  the  grip,  said  to  the  gripman, 
^' Stop  I  don't  you  see  those  children  getting  on?"  and  that 
the  gripman  told  him  to  mind  his  own  business. 

George  Pratt,  the  gripman,  testified  as  follows  on  cross- 
examination  :  *'  I  don't  know  how  many  boys  there  were 
coming  out  of  the  gallery.  There  might  have  been  a  dozen; 
it  looked  to  me  as  if  there  were  about  a  dozen.  They  were 
small  boys,  about  the  size  of  this  fellow  who  got  hurt,  school 
boys,  some  larger  and  some  smaller.  I  thought  they  were 
going  to  take  the  car  by  the  way  they  were  running  up 
toward  the  car.  When  I  saw  those  boys  coming  out  and 
thought  they  were  about  to  get  on  my  car,  I  slackened  my 
speed.  I  did  that  before  the  accident.  I  did  not  get  a 
signal  from  my  conductor  or  anybody  else.  I  was  running 
about  four  miles  an  hour  when  I  first  saw  these  boys  com- 
ing out  of  that  photograph  gallery.  That  is  half  speed  of 
the  rope.  I  do  not  know  from  personal  knowledge  what 
the  speed  of  the  rope  is.  As  I  saw  the  boys  coming  out  I 
reduced  the  speed  of  the  car  trying  to  stop  it,  and  I  should 
judge  it  was  going  about  two  miles  an  hour  when  the  boys 
tried  to  get  on.  I  did  that  for  the  purpose  of  stopping  the 
train  to  avoid  an  accident.  I  also  did  it  for  the  purpose  of 
permitting  the  boys  to  get  on  if  they  wanted  to." 

The  foregoing  evidence  certainly  tends  to  prove  that  the 
car  slowed  down  opposite  to  Hartley's  gallery,  or  nearly 
so,  for  the  purpose  of  allowing  passengers  to  alight  from 
the  train  and  others  to  board  it,  and  that  appellee  got  on 
the  fool-board  of  one  of  the  cars  to  be  carried  as  a  passen- 
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ger.  It  is  fair  to  assume  that  the  conductor,  under  whose 
direction  the  car  was  being  operated,  was  on  the  lookout 
and  saw  what  the  gripman  saw. 

In  North  Chicago  St.  R.  R.  Co.  v.  Williams,  140  111.  275, 
the  plaintiff,  when  the  oar  was  moving  slowly,  stepped,  on 
the  platform,  in  the  presence  of  the  conductor,  and,  before 
he  could  take  a  seat  in  the  car  he  came  in  collision  with  a 
telegraph  pole  close  to  the  track  and  was  injured.  It  was 
objected  that  he  had  no  right  to  be  where  he  was;  but  the 
court,  commenting  on  the  objection,  said :  "  It  was  a  fair 
question  for  the  jury,  whether,  under  all  the  circumstances, 
the  plaintiff  was  not  invited  to  get  on  the  car.  If  he  was 
so  invited,  he  was  a  passenger."  This  case  is  much  stronger 
for  appellee  than  was  the  case  cited  for  the  plaintiff,  as  to 
invitation  to  get  on  the  car.  In  the  case  cited  the  court 
also  say :  '^  It  is  not  necessary  that  there  be  an  express 
contract  in  order  to  constitute  the  relation  of  carrier  and 
passenger,  nor  that  there  should  be  a  consummated  con- 
tract. The  contract  may  be  implied  from  slight  circum- 
stances, and  it  need  not  be  actually  consummated  by  the 
payment  of  fare,  or  entry  into  the  car  or  boat  of  the  car- 
rier. '  The  whole  matter  seems  to  depend  largely  upon  the 
intention  of  the  person  at  the  time  he  enters  the  boat  or 
cars,'  etc.  (Thompson  on  Carriers,  pp.  42,  43.)  In  Butler 
v.^Glen  Falls  &  C.  Ry.  Co.,  121  N.  T.  112,  mpra,  it  was 
said  :  ^  It  does  not  seem  reasonable  to  assume,  as  a  matter 
of  law,  that  a  person,  who,  in  an  orderly  way,  attempts  to 
enter  a  street  car  as  a  passenger,  is  to  be  regarded  as  a  tres- 
passer until  a  special  contract  has  been  made  with  the  con- 
ductor, based  upon  the  payment  of  the  required  fare.'  We 
find  no  evidence  in  the  case  at  bar  to  show  that  the  plaint- 
iff did  not  take  the  car  '  for  the  purpose  of  being  conveyed 
thereupon  as  a  passenger  for  hire,'  according  to  the  allega- 
tion in  his  declaration." 

Appellee  testified :  "  I  got  on  the  car  to  come  home.  I 
intended  to  pay  my  fare  as  a  passenger.  I  had  the  money 
with  me  to  pay  it.  That  was  the  proper  way  for  me  to  go 
home  to  my  residence,  on  that  car.    That  car  would  take 
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me  to  Robey  and  Madison,  and  from  there  1  would  trans- 
fer to  Robey  and  go  to  Twelfth  street.  I  live  a  little  over 
a  block  from  Robey  and  Twelfth." 

The  gripman  testified,  as  before  stated,  that  he  slowed 
up  to  let  the  boys  get  on.  The  evidence  not  only  tended  to 
prove  that  the  appellee  was  a  passenger  on  the  car,  but  it 
was  such  as  to  warrant  the  jury  in  finding  that  he  was  a 
passenger. 

It  is  further  objected  that  it  is  not  averred  in  the  decla- 
ration that  appellee  was  a  passenger,  and  therefore  the 
question  whether  he  was  a  passenger  was  not  in  issue.  It 
is  averred  in  the  declaration  that  plaintiff  was  '^  in  the  act 
of  getting  upon  and  alighting  on  said  car,"  and  that  appel- 
lant "  well  knew,  or  by  reasonable  diligence  could  have 
known,  that  the  plaintiff  was  in  the  act  of  getting  upon  and 
alighting  on  said  car,"  and  that  "  the  plaintiff  was  then  and 
there  thrown,  with  great  force  and  violence,  from  off  the 
said  car  upon  the  ground,"  etc.;  also  that  the  "  car  was  then 
and  there  slackened  up,  for  the  purpose  of  receiving  and 
discharging  passengers."  The  substance  of  these  averments 
is,  that  appellee  was  impliedly  invited  to  get  on  the  train, 
and  was  getting  on  it  when  the  accident  occurred.  Facts 
are  averred  from  which  the  legal  conclusion  that  appellee 
was  a  passenger  is  deducible.  We  think  the  declaration 
sufficient  to  admit  evidence  showing  that  appellee  was  a 
passenger. 

It  is  objected  to  instruction  7  that  it  assumes  that  defend- 
ant was  negligent,  and  that  it  permits  the  jury  to  find  the 
defendant  guilty,  if  they  find  certain  facts  from  the  evi- 
dence,  without  requiring  them  to  find  such  facts  under  the 
instructions  of  the  court.  Neither  of  these  objections  is 
tenable.  Instruction  7  concludes  with  the  following  sen- 
tence :  "  In  this  case,  if  the  jury  find  from  the  evidence,  by 
a  preponderance  thereof,  that  the  plaintiff  became  a  pas- 
senger of  the  defendant,  and  was  injured  because  of  the 
negligence  of  the  defendant,  while  he  was  in  the  exercise  of 
reasonable  and  ordinary  care  for  his  own  safety,  as  alleged 
in  the  declaration,  then  you  should  find  the  defendant 
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guilty."  Manifestly,  the  instruction  submitted  to  the  jury, 
as  a  question  of  fact,  whether  the  defendant  was  guilty  of 
negligence.  The  words,  ^' if  the  jury  find  from  the  evi- 
dence,  by  a  preponderance  thereof,"  apply  to  the  "  negli- 
gence of  the  defendant"  equally  as  to  the  words  "  that  the 
plaintiff  became  a  passenger  of  the  defendant."  It  is  not 
necessary  for  the  court  to  state  in  every  instruction  that  the 
jury,  in  passing  on  the  facts,  must  be  governed  by  the  in- 
structions of  the  court. 

In  the  nineteenth  instruction,  given  at  appellant's  request, 
the  following  occurs :  "  The  court  is  the  judge  of  what  is 
proper  and  competent  testimony^  and  the  court  is  also  the 
judge  of  the  law  in  this  case.  You  should  consider  that  only 
as  law  which  has  been  given  you  by  the  court  in  the  instruc- 
tions. It  is  as  much  your  duty  to  regard  the  law  as  given 
by  the  instructions  of  the  court  and  decide  this  case  in  ac- 
cordance therewith,  as  it  is  to  consider  the  testimony  in  the 
case,  and  you  should  be  governed  as  to  the  law  in  the  case 
entirely  by  the  instructions  of  the  court." 

In  the  twenty-fifth  instruction,  given  at  appellant's  re- 
quest, this  occurs :  "  In  considering  and  deciding  this  case, 
the  jury  should  look  solely  to  the  evidence  for  the  facts, 
and  to  the  instructions  of  the  court  for  the  law  of  this  case, 
and  fifld  their  verdict  accordingly."  It  is  a  settled  rule 
that  instructions  to  the  jury  are  to  be  regarded  as  a  con- 
nected series,  constituting  a  single  charge.  Chicago  City 
Ry.Co.  V.  Mead,  206  111.  174,  178;  Chicago  City  Ry.  Co.  v. 
Bundy,  210  111.  39,  49.  The  rule  is  strictly  logical.  The 
jury  when  instructed  by  the  court  are  not  informed,  and  it 
would  be  improper  to  inform  them,  as  to  what  instructions 
were  requested  by  the  plaintiff  and  what  by  the  defendant. 
The  Instructions  are  read  by  the  presiding  judge,  consecu- 
tively, and  as  altogether  constituting  a  single  charge.  We 
think  the  jury,  in  the  present  case,  were  sufficiently  in- 
formed that  they  should  be  guided  by  the  instructions  of 
the  court  in  passing  on  the  facts. 

11.  "The  jury  are  instructed  that  it  is  not  of  itself  in 
law  an  act  of  negligence  for  one  intending  to  become  a 
passenger  on  a  street  car  to  board  the  car  while  it  i^  in  mo- 
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tion.  Whether  or  not  it  is  an  act  of  negligence  to  do  so  is 
a  question  of  fact  for  the  jury  to  determine;  and  in  deter- 
mining in  this  case  whether  or  not  the  plaintiff  boarded 
the  defendant's  car  at  the  time  and  place  in  question,  and, 
if  he  did,  whether  or  not  his  so  doing  was  negligence  on  his 
part,  the  jury  should  consider  all  the  evidence  and  all  the 
circumstances  established  by  the  evidence,  and  from  these 
determine  that  issue.  And  if  the  jury  find  from  the  evi- 
dence, by  a  preponderance  thereof,  that  the  management, 
operation  and  speed  of  the  said  car  at  the  time  in  question 
were  such  as  to  invite  passengers  and  to  make  it  seem  rea- 
sonably safe  for  a  person  exercising  ordinary  and  reasonable 
care  for  his  own  safety  to  board  the  defendant's  car,  arid 
if  you  ialso  find  frum"^  the  evidence  that  at  that  time  the 
plaintiff  intended  to  become  a  passenger  on  said  car  and 
exercised  ordinary  and  reasonable  care  for  his  own  safety, 
then  he  was  not  guilty  of  contributory  negligence;  and  if 
you  further  find  that  the  defendant  did  not  exercise  the 
highest  degree  of  care  consistent  with  the  practical  opera- 
tion of  its  car,  for  the  safety  of  the  plaintiff,  and  that  his 
injuries,  if  any,  resulted  from  such  failure  of  the  defendant 
to  exercise  such  degree  of  care,  then  you  should  find  the 
defendant  guilty." 

This  instruction  is  also  claimed  to  be  erroneous,  first, 
because  it  assumes  that  the  plaintiff  was  a  passenger  on  the 
car;  second,  because  it  is  misleading  in  stating  that  it  is 
not,  of  itself,  in  law,  an  act  of  negligence  for  one  intending 
to  become  a  passenger  on  a  street  car,  to  board  the  car 
while  it  is  in  motion;  and,  third,  that  it  is  erroneous  in 
stating  that  certain  facts,  if  found  by  the  jury,  do  not  con- 
stitute negligence.  The  first  reason  we  have  sufficiently 
considered  in  passing  on  the  objections  to  instructions  7 
and  9.  We  do  not  think  the  jury  could  have  been  misled 
by  the  first  sentence  of  the  instruction,  which  states  the 
law  as  we  understand  it.  By  the  second  sentence  of  the 
instruction  the  jury  were  plainly  told  that  whether  or  not 
the  so  boarding  a  car  was  an  act  of  negligence  was  a 
question  of  fact  for  them  to  determine  from  all  the  evi- 
dence.  The  court  also  submitted  to  the  jury,  by  appellant's 
instruction  13,  the  question  whether  appellee  was  or  not  ex- 
•ercising  ordinary  care  when  he  attempted  to  enter  the  car. 
The  instruction  is  as  follows : 


192  -Appellate  Courts  of  Illinois. 

Voii.  117.]  Chicago  Union  Traction  Co.  v.  O'Brien. 

13.  "  The  court  instructs  the  jury  that  the  plaintiff  in 
attempting  to  enter  the  car  in  question  was  required  by 
law  to  use  ordinary  care  and  caution  to  avoid  injury  to 
himself,  and  if  the  jury  believe  from  the  evidence  that  a 
person  of  ordinary  prudence  and  caution,  exercising  ordi- 
nary care  for  his  own  safety,  for  one  of  his  age,  intelligence, 
capacit}^  and  experience,  under  such  circumstances  as  at- 
tended the  plaintiff's  attempt  to  enter  the  car  in  question, 
as  shown  by  the  evidence,  would  not  have  attempted  to 
enter  such  car  while  it  was  in  motion,  and  if  the  jury  fur- 
ther believe  from  the  evidence  that  the  plaintiff  did  attempt 
to  enter  the  said  car  while  it  was  in  motion,  and  that  he  was 
injured  in  consequence  of  his  attempting  to  enter  said  car 
while  it  was  in  motion,  if  he  did  so  attempt  to  enter  said 
car,  then  the  jury  should  find  the  defendant  not  guilty." 

The  court  also,  by  appellant's  13th  and  29th  instructions, 
submitted  to  the  jury  the  question  whether  appellee  exer- 
cised ordinary  care,  or  was  guilty  of  contributory  negli- 
gence. The  third  sentence  of  the  instruction,  while  per- 
haps obnoxious  to  criticism,  does  not  take  from  the  jury 
the  question  of  appellee's  ordinary  care,  but,  on  the  con- 
trary, leaves  that  question  to  the  jury.  Neither  does  it 
state  that  certain  specified  facts,  if  found  by  the  jury,  do 
not  constitute  negligence.  The  instruction  is  that  if  the 
jury  find  from  the  evidence  certain  specified  things,  and,  in 
addition,  that  the  plaintiff  "exercised  ordinary  and  reason- 
able care  for  his  own  safety,  then  he  was  not  guilty  of 
contributory  negligence."  We  have  examined  the  cases 
cited  by  appellant's  counsel  in  support  of  the  last  objection, 
and  do  not  find  that  any  instruction  held  erroneous  in  any 
of  them  was  at  all  similar  to  instruction  11. 

6.  "  The  court  instructs  the  jury  that  the  denunciation 
of  witnesses  by  counsel,  if  any  such  was  indulged  in,  should 
not  influence  the  jury  to  disregard  or  disbelieve  the  testi- 
mony of  any  unimpeached  witness.  Witnesses,  like  all 
other  citizens,  are  presumed  by  the  law  to  be  law-abiding 
citizens,  and  the  law  supplies  a  proper  method  of  impeach- 
ing their  evidence  in  cases  where  it  can  be  impeached." 

Two  objections  are  mjtde  to  this  instruction:  First,  it 
instructs  the  jury  to  disregard  the  denunciation  of  a  wit- 
ness, even  though  it  may  be  warranted  by  the  evidence ; 
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and  second,  it  is  erroneous  in  telling  the  jury  that  there 
is  a  proper  method  of  impeaching  a  witness,  without  in- 
forming them  what  that  method  is;  and  also  in  stating 
that  witnesses  are  presumed  by  the  law  to  be  law-abiding 
citizens.  To  warrant  reversal  of  a  judgment  because  of  an 
erroneous  instruction,  it  must  appear  that  the  excepting 
party  probably  was,  or,  at  least,  might  have  been,  preju- 
diced by  the  instruction.  It  does  not  appear  from  the  rec- 
ord before  us,  that  appellant's  attorney,  in  the  trial  court, 
denounced  any  witness,  or  even  that  he  made  any  argu- 
ment to  the  jury.  If  appellant's  attorney  did  not  de- 
nounce any  witness,  appellant  could  not  have  been  preju- 
diced by  the  first  part  of  the  instruction. 

In  K  C.  St.  R.  R.  Co.  v.  Wellner,  206  111.  272,  a  somewhat 
similar  instruction,  in  regard  to  statements  made  by  coun- 
sel, was  objected  to,  of  which  the  court  say:  "Further,  it 
does  not  appear  from  the  record  that  counsel  for  appellant 
made  any  argument  to  the  jury,  and  unless  that  f^lct  ajv 
peared  we  could  not  hold  that  the  instruction  was  harmful, 
however  erroneous  it  was  in  the  respect  complained  of." 

On  the  hypothesis,  which  is  not  supported  by  the  record, 
that  some  of  the  attorneys  engaged  in  the  trial  denounced 
a  witness,  or  witnesses,  the  jury  were  sufficiently  admon- 
ished in  regard  to  such  denunciation  by  the  following  in- 
struction, given  at  appellant's  request:  "The  jury  are 
instructed  that  in  considering  this  case  and  arriving  at 
their  verdict  they  should  not  take  into  account  or  be  influ- 
enced by  any  statement,  declaration,  denunciation  or  insin- 
uation of  counsel,  if  any  such  has  been  made,  unless  the 
same  is  based  upon,  or  is  justly  deducible  from,  the  evi- 
dence."    *    *    * 

It  is  certainly  true  that  a  witness  is  presumed  by  law  to 
be  a  law-abiding  citizen,  in  the  absence  of  evidence  to  the 
contrary,  nevertheless  we  do  not  approve  of  the  state- 
ment in  the  latter  part  of  the  instruction.  It  is  the  prov- 
ince of  the  jury  to  pass  on  'the  credibility  of  witnesses, 
and  we  think  they  should  be  permitted  to  do  so  without 
suggestion  from  the  court,  except,  perhaps,  in  the  form  of 
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an  instruction  calling  their  attention,  generally,  to  elements 
which  they  might  consider  in  passing  on  the  credibility  of 
a  witness.  However,  as  the  instruction  applies  to  all  wit- 
nesses, both  appellee's  and  appellant's,  we  do  not  think 
ap])ellant  could  have  been  prejudiced  by  the  instruction. 

It  is  claimed  that  the  sum  assessed  as  damages  is  so  large 
as  to  evince  that  it  is  the  result  of  passion  and  prejudice  on 
the  part  of  the  jury.  In  Graham  &  Waterman  on  New 
Trials,  vol.  3,  p.  1127,  the  author  says:  "Excessive  dam- 
ages is  good  cause  for  granting  a  new  trial,  and  the  discre- 
tion of  courts  may  be  properly  exercised,  in  this  respect;  in 
two  cases:  one  where  the  law  recognizes  some  fixed  rules 
and  principles  in  measuring  the  damages,  whence  it  may 
be  known  that  there  is  error  in  the  verdict,  as  in  actions  on 
contracts  or  for  torts  done  to  property,  the  value  of  which 
may  be  ascertained  by  evidence;  the  other  includes  suits 
for  personal  injuries,  where,  although  there  is  no  fixed  cri- 
terion for  assessing  the  damages,  yet  the  court  must  con- 
clude, from  the  exorbitancy  of  them,  that  the  jury  acted 
from  passion,  partiality  or  corruption.'.' 

In  N.  C.  St.  R.  R.  Co.  v.  Eldridge,  51  111.  App.  430, 432,  the 
court  say  :  "  It  is  well  settled,  both  in  this  court  and  the 
Supreme  Court,  that  judgments  in  cases  of  this  character 
will  not  be  disturbed  on  the  ground  that  the  damages  are 
excessive,  unless  it  is  manifest  that  the  verdict  is  against 
the  evidence,  and  is  attributable  to  passion  or  prejudice  on 
the  part  of  the  jur\^"  No  impropriety  of  court,  coun- 
sel or  jury  is  claimed  to  have  occurred  on  the  trial  of  the 
cause.  In  other  words,  it  is  impliedl^^  conceded  that  the 
trial  was  fair  and  impartial.  At  the  date  of  the  injury 
appellee  was  about  fourteen  years  old,  and  before  that  date 
had  perfect  health.  He  was  crushed  and  rolled  over  under 
the  guard  that  was  around  the  wheels  of  the  car,  and  the 
car  had  to  be  raised  before  he  could  be  removed.  His 
right  thighbone  was  broken,  one  consequence  of  which  is 
that  his  right  leg  is  three-quarters  of  an  inch  shorter 
than  his  left.  The  fracture  was  a  comminuted  one.  His 
left  leg  was  also  injured,  and  at  the  time  of  the  trial  there 
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was  a  tissue  scar  on  it  extending  from  the  knee  to  the 
ankle;  also,  as  a  consequence  of  the  injury,  there  is  a  bony 
growth  about  two  inches  below  the  left  knee  which,  at  the 
time  of  the  trial,  was  about  the  size  of  an  egg,  and  had 
been  increasing  in  size.  The  evidence  tends  to  prove  that  an 
operation  will  be  necessary  to  remove  this  bony  growth,  and 
that  the  operation  may  involve  a  serious  loss  of  bone,  impair- 
ing the  strength  and  usefulness  of  the  leg.  One  of  the  sur- 
geons testified :  "  There  is  a  possibilit)^  of  a  bony  tumor 
developing  there  to  a  considerable  size;  or  tuberculosis  of 
the  bone,  or  consumption  of  the  bone«— usually  we  say 
tuberculosis  of  the  bone,  which,  in  common  language, 
means  consumption  of  the  bone — will  result.  If  that  con- 
tinues to  grow  and  develop,  he  can  be  operated  on,  but,  I 
believe,  with  detrimental  results."  The  same  witness  tes- 
tified :  "  I  made  an  examination  as  to  his  nervousness.  I 
find  the  boy  is  very  nervous,  was  very  nervous  at  that  time, 
in  September  last,  when  I  examined  him  the  first  time,  and 
from  the  shock  which  he  evidently  sustained  from  the  in- 
jury, I  find  that  he  still  continues  nervous;  very  much  so. 
In  my  judgment  the  growth  on  the  left  leg  will  increase  in 
size."  The  evidence  tends  to  prove  that  appellee's  earning 
capacity  is  decreased,  and  that  his  injuries,  or  the  direct 
consequences  of  them,  are  permanent.  We  cannot  say,  in 
this  state  of  the  evidence,  that  the  jury  were  influenced  by 
passion  or  prejudice,  and  must  decline  to  substitute  our 
judgment  for  that  of  the  jury. 
The  judgment  will  be  affirmed. 

Affirmed. 


J.  J.  Jacobs  V.  The  People  of  the  State  of  Illinois. 

Gen.  No.  11,597. 

1 .  LoTTBRY—etndence  Tidd  to  establish.  The  evidence  in  this  case 
held  to  establish  the  setting  up  and  maintenance  of  a  lottery  under  the 
guise  of  an  investment  entei'prise. 

2.  DocuMJKNTS— ejfec*  of  illegally  obtaining,  upon  competency  of. 
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for  money,  upon  the  indictment  in  this  cause,  on  the  said 
finding  of  guilty,  and  that  he  is  hereby  sentenced  to  pay  a 
fine  of  fourteen  hundred  and  seventy-five  dollars,  and  pay 
all  the  costs  of  these  proceedings,  and  that  execution  issue 
therefor.  It  is  further  ordered  that  the  said  defendant, 
J.  J.  Jacobs,  stand  committed  until  said  fine  and  costs  are 
fully  paid."  The  bill  of  exceptions  shows  exceptions  to 
the  overruling  of  the  motions  for  a  new  trial,  and  in  arrest 
of  judgment,  and  to  the  entering  of  judgment;  but  shows 
no  exception  to  the  finding. 

Edward  H.  Moeris,  for  plaintiff  in  error;  B.  S.  Thkesher, 
of  counsel 

,  Charles  8.  Denebn,  State's  Attorney,  and  Albert  C. 
Barnes,  Assistant  State's  Attorney,  for  defendant  in  error. 

Me.  Justice  Adams  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  will  be  referred  to  as  defendant  in  the 
following  opinion.  Counsel  for  defendant  contends,  in  his 
argument,  that  the  finding  of  the  trial  court  is  contrary  to 
the  evidence;  that  certain  evidence  offered  by  The  People 
was  improperly  admitted,  and  that  the  court  erred  in  re- 
fusing to  consider  certain  propositions  tendered  on  behalf 
of  the  defendant  to  be  held  as  law  in  the  case.  Counsel 
contends  that  the  evidence  fails  to  show  that  the  "  Mon- 
tana Mining,  Loan  and  Investment  Conpany  is  or  was  a 
lottery."  The  company  thus  named  claims  to  have  been 
chartered  by  the  State  of  Montana  in  1892,  with  head- 
quarters at  Butte,  Montana.  There  is  no  evidence,  how- 
ever, that  it  is  a  corporation,  except  its  name,  and  the  fact 
that  it  has  a  president,  is  such  evidence.  The  defendant, 
J.  J.  Jacobs,  was,  as  he  testified,  the  general  agent  of  the 
Montana  Mining,  Loan  and  Investment  Company.  His 
office  was  at  room  222,  225  Dearborn  street,  in  the  city  of 
Chicago,  Illinois.  He  was  also  one  of  the  firm  of  Jacobs 
Brothers,  at  76  Sherman  street,  in  said  city,  where  the  cer- 
tificates or  tickets  hereinafter  mentioned  were  printed. 

About  April,  1903,  C.  R.  Woolridge,  a  police  oificer,  of 
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the  city  of  Chicago,  in  company  with  other  police  officers, 
went  to  the  office  of  the  defendant,  room  222  in  the  build- 
ing numbered  225  Dearborn  street,  with  a  search  warrant, 
to  search  the  office  for  gambling  material.  The  sign  on 
the  door  of  the  office  was  "The  Montana  Mining,  Loan 
and  Investment  Company."  The  officers  found  there  a  lot 
of  printed  matter,  some  in  defendant's  desk  and  some  in  a 
Vault  in  the  office.  Some  of  the  matter  so  found  was  put 
in  evidence  by  the  prosecution,  and  indicates  the  character 
of  the  company's  and  defendant's  business.  Among  the 
documents  so  found  and  put  in  evidence  are  the  following : 
A  printed  sheet  headed,  "  The  New  Idea.  Friday,  Dec.  20, 
1901,"  under  which  heading  are  the  words,  "Monthly 
Statement  of  the  Montana  Mining,  Loan  and  Investment 
Company.  Capital  Stock,  Full  Paid,  $12,000,000.  Butte, 
State  of  Montana.  Chartered  until  1912."  Then  follow 
these  words:  "Loan  Series  ^118  L'  made  at  Butte, 
Montana,  Dec.  20,  1901."  Next  followed  these  words: 
"The  management  of  this  Company  have  recommended 
that  loans  be  made  for  a  period  of  ten  years  and  two 
months  to  subscribers  of  stock  in  this  Company,  in 
amounts  ranging  from  $2.00  to  $15,000,  as  shown  by 
the  following  statement:  All  loans  to  be  made  only  to 
subscribers  of  stock,  who  hold  certificates  numbered  as 
below  set  forth,  and  each  certificate  holder  to  receive  such 
amount  as  is  indicated  in  the  following  statement  next 
opposite  the  number  of  his  certificate.  One  hundred  thou- 
sand certificates  or  receipts,  for  partial  payments  on  shares 
of  stock,  are  offered  for  sale  each  month.  All  persons 
holding  certificates  numbered  as  below  are  requested  to 
present  their  credentials  to  the  Company,  or  its  agents, 
within  ninety  days  from  the  date  of  this  statement,  and 
get  their  money."  Underneath  the  foregoing  statement 
are  nine  columns  of  figures  about  thirteen  and  one-half 
inches  in  length.  In  each  column  there  are  two  rows  of 
figures.  The  first  row  is  headed  "Certificate"  and  the 
figures  under  that  word  are  the  certificate  numbers,  oppo- 
site whtch,  in  the  column  and  under  the  word  "  Loan,"  are 
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figures  representing  the  loans  oflfored.    The  specified  loans 
run  all  the  way  from  $8  to  $2,000. 

In  the  statement  the  following,  which  is  printed  in  four 
languages,  appears : 

"Read! 

The  Montana  Mining,  Loan  and  Investment  Company, 
of  Butte  City,  Montana,  was  chartered  by  the  State  of 
Montana  in  January,  1892,  for  a  period  of  20  years.  The 
capital  stock  of  the  Company  is  $12,000,000.  The  Com- 
pany was  organized  for  the  purpose  of  prospecting,  locat- 
ing and  acquiring  mining  properties  and  making  other 
investments  and  for  the  loaning  of  money. 

The  proposition  of  the  Company  is  a  new  idea,  and  there 
is  no  other  company  like  it  in  the  world.  It  is  the  only  Com- 
pany that  gives  its  patrons  an  interest  in  its  profits  or  earn- 
inors,  in  addition  to  the  Loans  distributed  each  month.  The 
Montana  is  the  only  (Company  that  a  person  does  not  lose 
his  or  her  money  in  if  they  do  not  get  a  loan. 

Any  person  can  invest  in  this  Company  in  sums  from  25 
cents  up.  Certificates  or  receipts  can  be  had  from  agents, 
or  by  sending  by  express  to  Henry  L.  Haupt,  President, 
Butte  City,  Montana,  or  to  his  office,  225  Dearborn  St., 
Chicago.  Notice  this:  Never  send  less  than  two  dollars 
for  certificates,  for  if  you  do,  you  will  not  get  anything  for 
it,  as  it  will  not  pay  the  Company  to  send  out  less  than 
two  dollars'  worth  of  certificates.  Should  you  not  wish 
to  invest  as  much  as  two  dollars  a  month,  then  buy  from 
an  aa:ent  or  send  two  dollars  for  certificates  and  sell  some 
of  them  to  your  friends.  Agents  wanted  everywhere. 
Price  of  certificates,  25  cents,  50  cents  and  $L  $60  worth 
of  certificates  for  $50. 

The  Company  makes  Loans  on  the  20th  of  each  month, 
except  when  the  20th  is  Sunday,  then  the  Loans  are  made 
on  the  21st.  There  are  5,404  £oans,  amounting  to  $55,000, 
made  each  month,  ranging  from  $2  to  $15,000.  Eemem- 
ber,  that  every  certificate  bought  of  this  Companv  gives 
the  buyer  an  interest  in  the  Company,  and  that  everv  cer- 
tificate is  worth  its  face  value  in  a  full-paid  and  non-asses- 
able  share  of  stock — par  value,  $120 — in  this  Companv  in 
1912.  -^ 

Remember:  This  is  the  only  company  of  this  kind  that 
has  its  Main  Office  in  the  United  States  and  that  this  is  the 
only  Company  deserving  of  your  patronage.  The  people 
who  make  their  money  in  the  United  States  should  see  that 
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they  do  not  send  their  earnings  to  Honduras,  to  Mexico,  to 
Santo  Domingo,  or  any  other  South  American  country. 
Invest  your  money  where  it  will  do  you  and  3'^our  fellow 
citizens  the  most  good.  Insist  upon  having  the  Montana. 
The  Company  will  pay  all  Express  charges  on  sums  of  $2 
or  over,  but  all  charges  must  be  prepaid  on  any  amount  less 
than  $2." 

On  the  back  of  the  sheet  there  is  printed  an  extract  pur- 
porting to  be  from  a  newspaper,  to  the  effect  that  a  Mr. 
William  Lawson,  November  20,  received  on  his  share 
$15,000.  At  the  bottom  of  the  sheet  is  this  notice: 
'•  Agents  generally  will  advance  loans  to  applicants,  or  any 
bank  or  express  company  in  the  world  will  transmit  money 
loaned  by  this  Company  to  its  customers."  Signed, 
*'  Henry  L.  Haupt,  President,  Butte  City,  Montana." 

This  document  shows  that  a  so-called  loan  of  $15,000  will 
be  made  to  the  lucky  holder  of  the  certificate  correspond- 
ing with  that  amount,  the  certificate  costing  only  one  dol- 
lar. Also,  that  whether  the  certificate  is  good  for  only  an 
$8  loan  or  a  $15,000  loan,  depends  solely  on  chance.  No 
security  is  required  by  the  matter  under  the  heading, 
*•  Read  !  •'  above  quoted,  and  the  fact  is  that  non^  is  required 
or  given,  and  that  no  stock  in  the  concern  was  issued  to 
purchasers  of  certificates,  and  no  money  returned  by  any 
certificate  holder  who  received  a  so-called  loan. 

William  J.  Grosklaus,  who  was  in  defendant's  employ 
for  four  \^ears,  testified  that  he  never  knew  of  a  loan  being 
paid  oflf  by  one  who  got  the  money,  nor  of  any  security 
having  been  given  by  any  one  to  whom  a  loan  was  made, 
nor  of  any  certificate  of  stock  having  been  issued. 

Another  printed  document  of  date  March  20,  1903,  sim- 
ilar to  that  above  mentioned,  was  put  in  evidence,  on  the 
back  of  which  is  printed  what  purports  to  be  an  extract 
from  the  Fall  River  Evening  News,  of  Massachusetts,  of 
date  January  12,  1903,  to  the  efifeot  that  one  C.  S.  Martin 
had  bought  stock  in  the  Montana  Mining,  Loan  and  In- 
vestment Company,  and  had  just  received  a  loan  of  $15,000, 
in  pursuance  of  an  application  which  he  had  made,  and 
which  was  granted  by  the  company  December  20,  1902. 
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Blank  certificates  of  the  kind  issued  by  the  company 
were  put  in  evidence.     They  certify  as  follows: 

"This  certifies  that of State 

of ,  has  paid  to  the  above  named  Company  the 

sum  of  one  dollar,  in  part  payment  for  one  share  of  the 
capital  stock  of  said  company,  of  the  par  value  of  one 
hundred  and  twenty  dollars,  the  balance  payable  in  consec- 
utive monthly  installments  of  one  dollar  each,  and  hereby 
makes  application  to  the  trustees  of  said  company  for  a 
loan,  as  authorized  by  the  provision  of  the  b^'-laws  of  said 
company.  Applications  for  loans  must  be  made  by  sub- 
scribers not  later  than  the  fifteenth  of  the  month-  in  which 
this  certificate  is  issued.  Loans  applied  for  and  approved 
must  be  called  for  within  ninety  days  from  the  date  hereof. 

Hknky  L.  Haupp,  President. 

Dated  Monday,  April  20,  1903." 

Other  similar  certificates,  acknowledging  payment  of 
fifty  cents,  were  in  evidence. 

We  think  it  an  insult  to  common  sense  to  claim  that  any 
sane  man  needing  a  loan  of  money,  and  desiring  to  procure 
it,  would  adopt  the  method  indicated  by  the  documents 
referred  to.  Such  an  one  would  know  just  the  amount  he 
wished  to  borrow,  and  would  not  rely  on  chance,  nor  apply 
where  the  amount,  if  anything,  which  he  would  obtain 
might  be  a  mere  bagatelle.  It  may  also  be  said  that  no 
one  engaged  in  the  legitimate  business  of  lending  money 
would  lend  it  in  the  manner  the  Montana  Company  claims 
it  lends  money. 

The  evidence  also  shows  that  a  book  of  cyphers  was 
issued  by  the  Montana  Company,  entitled  "  Instructions 
How  to  Collect  a  Large  Loan."  Why  this  precaution,  if 
the  Montana  Company  was  engaged,  as  is  absurdly  claimed, 
in  a  legitimate  business  ?  That  the  company  was  not  averse 
to  having  it  known  that  some  of  its  patrons  were  lucky,  is 
sufficiently  evidenced  by  its  advertising  the  good  fortune 
of  Lawson  and  Martin.  No  one  who  paid  money  for  one 
of  the  company's  so-called  certificates  was  in  the  least  de- 
ceived by  the  transparently  flimsy  devices  to  which  it 
resorted  to  evade  the  law.  Every  one  so  investing  his 
money  knew  he  was  investing  in  a  lottery.     The  two  state- 
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inente  headed  '•  New  Idea,"  etc.,  above  referred  to,  are,  of 
themselves,  sufficient  evidence  that  the  Montana  Company 
was  running  a  lottery.  The  number  of  the  so-called  certifi- 
cates in  each  of  the  statements  is  very  large,  and  opposite 
every  certificate  number  is  a  sum  representing  the  amount 
proposed  to  be  loaned  to  the  purchaser  of  the  oertiticate. 
The  aggregate  of  the  proposed  loans  thus  indicated  is  very 
large.  The  presumption  is  that  the  company  is  not  operat- 
ing its  scheme  for  amusement,  but  for  gain.  But,  on  the 
hypothesis  4;hat  all  the  certificates  numbered  in  the  state- 
ments were  the  only  ones  issued  and  sold  for  the  months 
indicated  in  the  statements,  and  that  the  proposed  loans 
were  made  to  the  purchasers  of  the  certificates,  without 
security,  and  that  none  of  them  returned  any  of  the  mone3'' 
received  by  him,  which  was  the  company's  experience,  it 
is  obvious  that  there  would  be,  each  month,  a  serious  loss 
to  the  company.  There  could  only  be  a  gain  or  profit  by 
the  issuance  and  sale  of  a  large  number  of  certificates  in 
respect  to  which  no  loan  was  to  be  made,  and  the  defend- 
ant's counsel,  in  his  argument,  naively  tells  us,  and  the 
evidence  shows,  "there  are  100,000  certificates  or  receipts 
for  partial  payments,  on  shares  of  stock,  whose  numbers 
run  from  1  to  100,000,  consecutively,  that  is,  1,  2,  8,  4  and 
so  on,  until  the  last  certificate,  or  receipt,  is  numbered, 
which,  of  course,  is  100,000." 

The  statements  referred  to,  being  intended  for  the  public 
eye,  contain  only  the  numbers  of  certificates  in  respect  to 
which  it  is  proposed  to  make  loans,  as  is  usual  in  lottery 
statements,  and  100,000  is  greatly  in  excess  of  the  num- 
bered certificates  in  either  statement.  It  is  noticeable  that 
neither  Grosklaus,  defendant's  employee,  nor  defendant, 
himself,  could,  while  testifying,  exclude  from  his  mind  the 
fact  that  the  so-called  certificates  were  lottery  tickets. 
Grosklaus :  "  The  small  envelopes  were  used  to  put  the 
tickets  in,  and  to  send  to  agents,"  "  The  number  of  the 
ticket  I  hold  is  34,962."  "  If  Jacobs  paid  the  money  on  the 
tickets,  he  sent  them  to  Butte."  Jacobs  :  "  I  could  not 
mail  a  letter  to  the  president  of  the  company,  or  any  of 
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the  tickets  or  certificates;  for  that  reason  I  expressed 
them."  "  The  unsold  tickets  are  returned  to  me,  with  the 
name  cut  off.  The  agents  send  to  me  the  tickets  that  are 
entitled  to  a  loan."  "  When  the  ticket  which  is  entitled  to 
a  loan  is  sent  to  me,  I  send  it  to  Butte,  Montana,  the  home 
office."  "  I  don't  know  the  name  of  a  person  that  pur- 
chases a  ticket  until  the  tickets  are  sent  to  me  after  the 
monthly  statement,"  etc. 

Other  evidence  might  be  referred  to,  but  it  is  sufficient 
to  say  that  the  evidence  is  conclusive  that  the  Montana 
Company  had  established  and  was  maintaining  a  lottery. 

Defendant's  counsel  interprets  the  indictment  as  averring 
"  the  setting  up  of  a  lottery  "  in  Cook  county,  Illinois,  and 
contends  that  this  averment  is  necessary  to  be  proved,  and 
says  that  the  evidence  does  not  support  the  averment. 
Assuming,  merely  for  argument's  sake,  that  the  indictment 
so  avers,  and  that  proof  of  the  averment  is  necessary,  we 
cannot  concur  in  counsel's  assertion  that  the  evidence  does 
not  show  that  the  lottery  was  set  up  in  Cook  county.  The 
evidence  shows  that  the  sign  on  defendant's  office  door, 
room  222,  number  225  Dearborn  street,  Chicago,  Illinois, 
was  "The  Montana  Mining,  Loan  and  Investment  Com- 
pany." The  documents  found  in  defendant's  office  had 
that  name  on  them,  and  manifestly  pertained  to  the  com- 
pany's business.  The  notice  in  the  statement  of  the  com- 
pany, printed  in  four  languages,  and  above  quoted,  contains 
the  following :  '*  Certificates  or  receipts  can  be  had  from 
agents,  or  by  sending  by  express  to  Henry  L.  Haupt, 
President,  Butte  City,  Montana,  or  to  his  office^  225  Dear- 
born street,  Chicago."  In  "  State's  Exhibit  6,"  in  evidence, 
which  purports  to  be  instructions  to  agents,  the  following 

appears : 

"Important  Notice. 

All  Certificates  on  hand  on  the  19th  of  each  month  must 
be  cancelled  by  cutting  name  of  the  President  off  (but  the 
certificate  must  not  be  cut  in  two)  and  returned  together 
with  amount  due  for  Certificates  sold,  less  discount  al- 
lowed.    All  such  returns  must  be  made  to 

Mr.  J.  J.  Jacobs, 
Koom  222,  225  Dearborn  st.,  Chicago,  IlL 
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Do  not  make  returns  to  Butte,  for  the  reason  that  we 
are  so  far  away  it  requires  too  much  time  to  reach  us  and 
supply  you  with  stocK  for  the  following  month.  By  the 
time  your  returns  reach  our  Chicago  office,  Monthly  State- 
ments and  Certificates  for  next  month  will  be  ready  to  ship 
to  you,  so  as  little  time  as  possible  will  be  consumed  in 
making  exchanges. 

With  best  wishes  for  success  and  pleasant  business  rela- 
tions, I  remain, 

Respectfully  yours, 

Hknry  ii.  Hadpt,  President." 

Jacobs,  the  defendant,  testified  that  he  was  the  general 
agent  of  the  company;  that  he  received  in  Chicago  applica- 
tions for  loans;  that  he  had  the  so-called  certificates  printed 
in  Chicago;  that  sub-agents  appointed  by  him  would  some- 
times advance  the  money  to  a  certificate  holder  entitled  to 
a  loan,  and  he,  in  turn,  would  repay  the  amount  so  ad- 
vanced by  the  sub-agent,  and  settle  with  the  company.  In 
short,  it  appears  that  the.  company  had  an  office  in  Chicago 
and  transacted  it«  business  in  Chicago  by  defendant  Jacobs. . 
The  Montana  Mining,  Loan  and  Investment  Company 
claims  to  be  a  Montana  corporation,  and  it  is  certainly  a 
new  and  untenable  theory  that  a  foreign  corporation,  hav- 
ing an  office  in  Cook  county,  Illinois,  and  carrying  on  its 
business  at  such  office,  is  not  setting  up  its  business  in  that 
county.  If  the  Montana  Company  is  not  a  corporation, 
the  result  is  the  same.  Its  business  is  the  maintaining  a 
lottery,  and  its  having  an  office  in  Cook  county  for  the 
transaction  of  that  business,  and  the  transacting  of  its  busi- 
ness at  said  office,  by  an  agent,  is  the  setting  up  of  its 
lottery  in  Cook  county.  Such  being  our  conclusion,  we 
do  not  deem  it  necessary  to  pass  on  the  legal  question 
whether  it  is  necessary  to  prove,  in  order  to  sustain  the 
conviction,  that  the  company's  lotterv-  was  set  up  in  Cook 
county. 

Defendant's  counsel,  in  an  additional  argument,  objects 
to  the  admission  in  evidence  of  £he  papers  taken  from  de- 
fendant's possession,  on  the  ground  that  they  were  unlaw- 
fully taken.  Counsel  does  not  argue  the  question.  He 
does  not  point  out  wherein  the  seizure  was  unlawful,  or  cite 
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any  aathorities  on  the  point.  The  issuance  of  warrants 
**  to  search  for  and  seize  lottery  tickets,  or  materials  for  a 
lottery,  unlawfully  made,  provided  or  procured,  for  the 
purpose  of  drawing  a  lottery,"  is  authorized  by  statute. 
Ilurd's  Rev.  Stat.  1903,  p.  680,  parag.  373. 

Papers,  even  though  unlawfully  obtained,  may  be  used 
as  evidence,  if  competent  and  pertinent  to  the  case.  Gin- 
drat  v.  The  People,  138  111.  103,  110;  Siebert  v.  The  People, 
U3  111.  571,  583;  Trask  v.  The  People^  161  111.  523,  529. 
The  competency  and  pertinency  to  the  issues  of  the  evi- 
dence are  not  questioned. 

The  exceptions  of  the  defendant  to  the  refusal  of  the 
court  to  consider  certain  propositions  presented  to  the  court 
by  his  counsel,  cannot  be  sustained.  Counsel  for  defend- 
ant bases  the  right  to  present  to  the  court,  and  have  such 
propositions  passed  on,  and  held  or  refused,  on  section  41 
of  the  Practice  Act.  Kurd's  Rev.  Stat.  1903,  p.  1405. 
The  section  is  as  follows :  "  In  all  cases,  in  any  court  of 
record  of  this  state,  if  both  parties  shall  agree,  both  matters 
of  law  and  fact  may  be  tried  by  the  court;  and  upon  such 
trial  either  party  may,  within  such  time  as  the  court  may 
require,  submit  to  the  court  written  propositions  to  be  held 
as  law  in  the  decision  of  the  case,  upon  which  the  court 
shall  write  'refused'  or  'held,'  as  he  shall  be  of  opinion  is 
the  law,  or  modify  the  same,  to  which  either  party  may 
except  as  to  other  opinions  of  the  court." 

Counsel  argue  that  the  indictment  being  for  a  misde- 
meanor, and  a  jury  trial  having  been  waived,  the  statute 
applies.  The  language  of  the  statute  is,  "  In  all  cases,  in 
anj''  court  of  record  of  this  state,-if  the  parties  shall  both 
agree,  both  law  and  fact  may  be  tried  by  the  court,"  etc. 
This  language,  if  applied  to  criminal  cases,  includes  felo- 
nies equally  with  misdemeanors,  and  it  is  not  the  law  that 
trials  for  felonies  may,  by  agreement,  be  tried  by  the  court 
without  a  jury.  If  it  had  been  intended  that  section  41 
should  apply  to  a  criminal  case  involving  a  misdemeanor 
only,  it  would  have  been  easy  to  express  such  intention,  as, 
for  instance,  in  section  52  of  the  Practice  Act  it  is  pro- 
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vided:  "Hereafter,  no  judge  shall  instruct  the  petit  jury 
in  any  case,  civil  or  criminal,  unless  such  instructions  are 
reduced  to  writing."  The  legislature,  in  enacting  section 
41,  must  be  presumed  to  have  known  that,-  in  trials  for 
felony,  the  presence  of  a  jury  is,  under  the  constitution, 
jurisdictional,  and  cannot  be  waived,  (Harris  v.  The  People, 
128  111.  585,)  and  therefore  the  legislature,  in  using  the  lan- 
guage, "In  all  cases,"  etc.,  could  not  have  intended  criminal 
cases,  but  merely  all  civil  common-law  cases. 

In  Kailway  Conductors'  Benefit  Association  v.  Robinson, 
147  111.  138,  150,  the  court  say:  "It  must  be  admitted 
what  is  usually  known  as  the  Practice  Act  has  no  reference 
to  modes  of  proceeding  in  chancery  cases,  except  as  the  lan- 
guage, either  expressly,  or  by  clear  implication,  refers  to 
such  procedure." 

It  is  not  contended  by  counsel  that,  if  the  Montana  Com- 
pany was  operating  a  lottery,  and  set  it  up  in  Cook  county, 
the  defendant  was  not  guilty;  nor  can  it  reasonably  be  so 
contended,  in  view  of  the  evidence.  The  evidence  shows 
that  the  defendant  sold  the  company's  tickets  in  Cook 
county. 

The  judgment  will  be  affirmed. 

Affirmed. 


James  W.  Long  v.  Bernhardt  J.  Frank, 
Gen.  No.  11,489. 

1.  COMMON-ULW  RiECORD—w/iai  no<  pa rf  o/.  A  written  appearance 
filed  in  the  trial  court  is  xxpt  a  necessary  part  of  the  common- law 
record. 

2.  Appearance— need  not  be  evidenced  by  writing.  A  party  may  per- 
sonally appear  and  submit  to  the  jurisdiction  of  the  trial  court,  and  tho 
mere  fact  that  the  record  on  appeal  does  not  contain  a  written  appear- 
ance does  not  raise  a  presumption  that  the  party  did  not  so  appear  and 
submit  to  such  jurisdiction. 

3.  Appearance— j?re«ump< ion  aa  to.  Where  it  does  not  appear  by 
the  record  filed  upon  appeal  that  a  party  appeared  in  a  cause  personally 
or  otherwise,  the  fact  of  such  appearance  will  be  presumed  where  eesen- 
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tial  to  the  jurisdiction  of  the  court  to  enter  an  order  souglit  to  be  re- 
viewed for  lack  of  jurisdiction  to  enter. 

4.  Appeal— w/ie/i  all  parties  to  action  commenced  before  jiistice  need 
not  be  brought  in  upon.  Even  if  the  statute  of  1872,  which  required 
that  all  parties  to  a  cause  conyuenced  before  a  justice  must  be  brought 
into  court  upon  appeal  from  a  judgment  entered  by  such  justice,  be  in 
force,  yet  such  statute  has  not  now  and  never  had  application  to  actions 
of  tort. 

Action  of  replevin.  Error  to  the  Circuit  Court  of  Cook  County;  the 
Hon.  Henry  B.  Willis,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1904.     Affirmed.     Opinion  tiled  November  28,  1904. 

John  Stirlen,  for  plaintiff  in  error;  William  Chonfs,  of 
counsel. 

WiNDEs  &  Brown,  for  defendant  in  error;  Petee  J. 
Ellket  and  Matthew  J.  Huss,  of  counsel. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

On  April  17,  1899,  Bernhardt  J.  Frank  began  an  action 
of  replevin  before  Olaf  F.  Severson,  a  justice  of  the  peace 
of  Cook  county,  against  Julius  Moses,  James  W.  Long  and 
Mamie  Corcoran  (misdescribed  until  a  subsequent  amend- 
ment as  Mamie  Coughlin).  All  parties  defendant  were 
finally  personally  served.  The  property  described  in  the 
writ  was  demanded  of  them  and  they  refused  to  return  it. 
On  May  1, 1899,  the  suit  was  tried  before  Justice  Severson^ 
and  after  the  evidence  was  heard  the  suit  was  dismissed  on 
motion  of  the  plaintiff  as  to  the  defendant  Julius  Moses, 
and  a  judcrmentin  trover  for  $200  and  costs  was  entered  by 
the  justice  against  James  W.  Long  and  Mamie  Corcoran. 

On  May  20,  1899,  James  W.  Long  took  an  appeal  from 
this  judgment  before  the  justice,  filing  his  appeal  bond  with 
said  justice.  On  August  24,  1899,  the  appeal  bond  of  Long 
and  the  transcript  from  the  justice's  docket,  with  the  other 
papers  in  the  case,  were  filed  in  the  clerk's  office  of  the 
Circuit  Court.  No  summons  was  issued  from  the  Circuit 
Court  to  any  other  party  to  said  suit.  On  June  27,  1901, 
the  cause  being  called  for  trial  and  the  defendant  Long 
failing  to  prosecute  his  appeal,  an  order  was  entered  by  the 
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Circait  Court  dismissing  the  appeal  at  the  said  defendant's 
costs,  with  procedendo. 

On  June  15, 1903,  Long  entered  his  motion  in  the  Circuit 
Court  to  set  aside  the  order  dismissing  his  appeal,  and  the 
judgment  for  costs  against  him  in  said  Circuit  Court,  and 
said  motion  was  overruled  and  denied.  At  the  same  time 
an  order  was  entered  on  motion  of  the  attorney  for  Frank, 
amending  all  papers  and  proceedings  ''herein"  "bj''  discon- 
tinuing as  to  defendant  Mamie  Corcoran  without  costs." 
from  both  the  orders — the  one  denying  the  motion  to  set 
aside  dismissal  and  judgment,  and  the  one  allowing  plaint- 
iff Frank  to  discontinue  against  Mamie  Corcoran — the  de- 
fendant Long  prayed  an  appeal  to  this  court,  which  was 
allowed.  This  appeal  was  not  perfected,  but  by  writ  of 
error  the  record  in  the  cause  in  the  Circuit  Court  was 
brought  by  Long  to  this  court  in  October,  1903.  In  this 
court  the  plaintiff  in  error  assigns  as  errot,  in  various  forms, 
the  dismissal  by  the  Circuit  Court  at  his  costs  of  the  appeal 
on  June  27,  1901,  and  the  refusal  on  June  15,  1903,  by  said 
Circuit  Court  of  his  motion  to  vacate  said  order  of  dis- 
missal and  said  judgment. 

With  the  portion  of  the  order  of  June  15,  1903,  which 
provided  "  that  all  papers  and  proceedings  herein  be*and 
the  same  are  hereby  amended  by  discontinuing  as  to  de- 
fendant Mamie  Corcoran  without  costs,"  this  court  has 
nothing  to  do.  Whether  it  was  error  on  the  part  of  the 
Circuit  Court  to  make  such  part  of  the  order,  and  whether 
it  had  jurisdiction  in  June,  1903,  to  do  so,  although  appar- 
ently suggested  in  plaintilQP  in  error's  argument  as  relevant 
questions,  are  plainly  of  no  consequence  in  this  proceeding. 
The  question  really  is,  was  the  order  of  dismissal  and  judg- 
ment entered  June  27, 1901,  within  the  power  and  jurisdic- 
tion of  the  Circuit  Court  at  the  time  it  was  made?  No 
reason  is  given  or  suggested  why  said  order  and  judg- 
ment should  be  considered  improper  or  erroneous,  if  the 
court  had  jurisdiction  at  the  time  to  enter  them;  but  the 
reliance  of  the  plaintiff  in  error  is  wholly  on  the  proposi- 
tion that  such  jurisdiction  did  not  exist.     If  the  order  of 
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June  27,  1901,  was  not  erroneous,  it  follows,  of  course,  that 
the  refusal  of  the  Circuit  Court  on  June  15, 1903,  to  vacate 
or  set  it  aside  was  proper. 

The  plaintiff  in  error  urges  that  under  a  section  of  the 
statutes  of  Illinois  concerning  Justices  and  Constables — 
which  section  he  quotes  in  his  argument  as  "  Section  180  of 
Chapter  79  of  Hurd's  Revised  Statutes  " — the  Circuit  Court 
in  which  an  appeal  from  a  justice  of  the  peace  is  pending 
obtains  no  jurisdiction  over  the  case  unless  all  the  parties 
to  the  judgment  are  brought  in,  either  by  personal  or  con- 
structive service  or  appearance  filed,  and  that  there  was  no 
such  service  on  or  appearance  of  Mamie  Corcoran  in  this 
cause  on  June  27,  1901. 

The  clause  of  the  statute  in  question  is  section  70  of  '*An 
Act  to  provide  for  the  election  and  qualification  of  Justices 
of  the  Peace  and  Constables,  and  to  provide  for  the  juris- 
diction and  practice  of  Justices  of  the  Peace  in  civil  cases 
and  fix  the  duties  of  Constables,  and  to  repeal  certain  Acts 
therein  named,"  approved  April  1,  1872,  and  in  force  July 
1,  1«872.     It  is  as  follows: 

"  When  an  appeal  shall  be  taken  by  one  of  several  par- 
ties from  the  judgment  of  a  justice  of  the  peace,  the  clerk 
of  the  court  shall  issue  a  summons  against  the  other  par- 
ties, notifying  them  of  the  appeal  in  said  court,  and  requir- 
ing them  to  appear  and  abide  by  and  perform  the  judgment 
of  the  court  in  the  premises,  which  summons  shall  be  served 
as  other  process  is  served  in  appeal  cases,  and  in  case  such 
summons  shall  be  returned  that  parties  are  not  found,  the 
cause  shall  at  the  first  term  of  the  court  be  continued,  but 
at  the  second  term  may  be  tried,  and  the  court  shall  have 
power  to  give  the  same  judgment  as  though  all  the  parties 
to  the  judgment  had  joined  in  the  appeal,  unless  the  appear- 
ance of  the  appellee  shall  be  entered  as  herein  provided." 

On  June  2G,  1895,  the  Legislature  of  Illinois  passed,  and 
on  July  1,  1895,  there  went  into  eflFect  an  Act  entitled  "  An 
Act  to  revise  the  law  in  relation  to  Justices  of  the  Peace 
and  Constables."  It  is  divided  into  18  articles,  and  con- 
tains an  aggregate  of  176  sections.  It  purports  to  be  a 
code  governing  the  practice  before  justices  of  the  peace, 
their  jurisdiction,  and  the  election,  tenure  and  duties  of  jus- 
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tices  and  constables.  Article  10  treats  of  appeal  and  certio- 
rariy  and  contains  the  provision  that  "one  or  more  of  several 
plain tiflfs  or  defendants  may  appeal  or  sue  out  a  certiorari 
without  the  consent  of  the  others,  and  all  further  prooeed- 
inirs  shall  thereupon  be  stayed,  the  same  as  if  all  had  united 
in  such  appeal  or  certiorari; "  but  it  does  not  contain  sec- 
tion 70  of  the  Act  of  April  1,  1872,  nor  anything  similar 
thereto. 

The  Act  of  June  26,  1895,  does  not  contain  any  specific 
or  general  repealing  clause,  and  because  of  the  view  which 
we  take  of  other  matters  involved  in  this  clause,  we  are 
not  called  upon  to  express  our  opinion  as  to  whether  this 
revision  of  the  law  concerning  justices  left  in  force  this 
section  in  question  of  the  law  of  1372. 

Counsel  for  defendant  in  error  make  no 'point  in  their 
brief  or  argument  upon  the  efifect  of  this  revision,  although 
it  is  evident  that  if  the  section  in  question  has  been  repealed 
by  implication,  there  is  no  basis  for  the  claims  of  plaintiff 
in  error  in  this  cause. 

Since  the  passage  of  the  Act  of  1895,  the  Branch  Ap- 
pellate Court  has,  in  at  least  two  cases — Ernst  v.  Friedl,  93 
III.  App.  5,  and  Counselraan  v.  Sullivan,  101  111.  App.  307 — 
treated  the  section  as  still  in  force.  But  in  neither  case 
was  the  point  raised,  and  we  desire  again,  as  we  did  in 
Gormley  v.  Hartray,  105  111.  App.  628,  to  call  attention  to 
the  fact  that  we  are  not  to  be  understood  to  be  expressing, 
by  implication  or  otherwise,  an  opinion  that  the  section 
involved  is  now  the  law  of  Illinois.  But,  as  we  have 
indicated,  our  view  is,  that  even  on  the  hypothesis  that  it 
is  still  the  law,  the  plaintiff  in  error  can  not  successfully 
maintain  his  contention  here. 

The  statute,  it  is  urged  by  the  plaintiff  in  error,  prevents 
jurisdiction  of  the  appeal  in  the  Circuit  Court  except  upon 
certain  conditions  as  to  the  presence  or  attempted  bringing 
in  of  co-defendants  or  co-plaintiffs  of  the  appellant.  But 
the  appearance  of  the  co-defiendant  Mamie  Corcoran  in  this 
case  would  certainly  have  obviated  this  objection,  and  there 
is  nothing  in  this  record  which  shows  that  such  appearance 
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was  not  entered.  Although  another  section  of  the  statute 
of  April  1, 1S72,  not  appearing  in  the  Act  of  June  26, 1895, 
provides  "  that  the  appearance  of  the  appellee  (in  an  ap- 
peal from  a  justice  of  the  peace)  may  be  entered  in  writing 
and  filed  among  the  papers  in  the  case,"  we  know  of  noth- 
ing which  makes  a  written  appearance  a  necessary  part  of 
the  record  for  this  court,  nor  of  any  rule  which  forbids  or 
renders  impossible  such  a  personal  and  common-law  appear- 
ance of  a  co-defendant  at  the  time  the  case  is  called  for 
trial,  as  without  any  writing  would  be  a  submission  to  the 
jurisdiction  of  the  court. 

Intendments  are  made  in  favor  of  sustaining  the  juris- 
diction of  the  lower  court  when  it  can  be  properly  done; 
and  it  seems  to  us  that  if  the  appearance  in  the  cause  in 
the  Circuit  Court  of  the  co-defendant  Mamie  Corcoran 
were  necessary  to  make  the  order  of  June  27,  1901,  an  ex- 
ercise of  power  within  the  jurisdiction  of  that  court,  it  will 
be  presumed,  in  the  absence  of  any  bill  of  exceptions  show- 
ing the  contrary,  that  such  appearance  was  made.  Ficklin 
V.  Olmsted,  72  111.  App.  334;  Bowlan  v.  Lambka,  57  111. 
App.  334;  Singer  Mfg.  Co.  v.  May,  86  111.  398.  But  be  this 
as  it  may,  and  even  if  the  absence  from  the  record  in  this 
court  of  such  an  appearance  were  to  be  taken  as  conclusi  ve 
that  such  appearance  had  not  been  made,  there  is  still  a 
reason  why,  although  the  section  of  the  statute  in  question 
should  be  assumed  to  be  in  force,  it  would  not  sustain  the 
case  of  the  plaintiff  in  error. 

The  Supreme  Court  has  said  that  the  se^ction  in  ques- 
tion does  not  applj'^  to  proceedings  in  tort,  for  the  reason 
that  if  the  co-defendants  in  such  cases  were  brought  into 
court  under  it,  the  plaintiff  could  dismiss  against  them  and 
take  judgment  against  the  appellant.  "The  law,"  that 
court  said  in  Callaghan  v.  Myers,  89  111.  566,  "never  re- 
quired the  performance  of  a  useless  act,  and  it  would  have 
been  such  to  have  had  McLane  "  (the  co-defendant)  "  served 
and  then  have  dismissed  as  to  him."  See,  also,  in  this  court, 
Lochnitt  v.  Stockton,  31  111.  App.  217;  Smith  v.  H.  P.  Port- 
land Cement  Paving  Co.,  55  111.  App.  283;  Olsen  v.  Stark, 
94  111.  App.  560. 
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There  is  no  merit  in  the  contention  of  the  plaintiff  in 
error  that  there  is  any  distinction  between  the  jurisdiction 
of  the  Circuit  Court  in  a  given  case,  to  try  the  case  on  the 
merits  against  the  defendant  appealing,  and  its  jurisdiction 
to  dismiss  his  appeal  with  costs  against  him  for  want  of 
prosecution.  This,  indeed,  the  plaintiff  in  error  seems,  in 
other  parts  of  his  argument,  to  admit,  resting  his  case  on 
the  proposition  that  when  the  court  dismissed  the  appeal  it 
had  absolutel}*^  no  jurisdiction  of  the  case — a  contention 
which  the  Supreme  Court  has  negatived  in  Callaghan  v. 
Myers,  supra. 

The  points  above  discussed  being  more  than  sufficient  to 
dispose  of  the  case,  it  is  unnecessary  to  consider  whether  or 
not  other  positions  of  the  defendant  in  error  concerning 
the  inapplicability  of  the  statutory  provision  involved,  are 
or  are  not  well  taken. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affinned. 


Clieago  Gfty  Railway  Company  t.  William  F.  Schmidt. 
Gen.  No.  11,572. 

1.  Contributory  negligencb— ir/ta^  noU  cu  a  matter  of  law.  Held 
in  this  case  that  it  was  not  contributory  negligence,  as  a  matter  of  law, 
for  the  plaintiff  to  ride  upon  a  portion  of  the  car  not  intended  or  adapted 
for  the  carrying  of  passengers  and  to  which  he  had  not  been  invited  by 
the  defendant  or  its  agents. 

2.  Contributory  nkqugence— u?^n  recovery  may  be  had  notivith- 
itanding.  Notwithstanding  the  plaintiff  may  have  been  guilty  of 
negligence  in  exposing  himself  to  the  risk  of  injury,  if  that  injury  was 
nevertheless  proximately  and  immediately  caused  by  the  gross  neglect 
of  the  defendant  in  not  avoiding  such  injury  after  having  had  notice  of 
the  plaintifiTs  danger,  a  recovery  may  be  had. 

3.  CoLUSiOiJ— when  inatniction  with  reference  to,  improper.  In  an 
action  for  personal  injuries  resulting  from  a  collision  between  street 
cars,  an  instruction  which  tells  the  jury  that  they  should  return  a  ver- 
dict of  not  fcvLilty  **  if  they  believe  from  the  evidence  that  the  going  to- 
getlier  of  the  two  cars  was  caused  by  an  unavoidable  slipping  of  the 
hind  car  upon  a  wet  or  slippery  rail  without  any  negligence  on  the  part 
of  the  employes  thereof,"  is  improper  and  misleading,  in  that  while  the 
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''unavoidable  slipping"  might  have  been  without  negligence,  there 
might  have  been  negligence  authorizing  a  recovery  before  the  "un- 
avoidable slipping  "  began. 

4.  VERDicr-~t(?/ien,  not  dUturhed  aa  excessive,  Notvrithstanding  a 
verdict  may  be  considered  high,  yet  the  judgment  will  not  be  disturbed 
upon  appeal  where  such  verdict  is  not  so  high  as  to  show  passion  or 
prejudice  upon  the  part  of  the  jury  or  as  to  be  plainly  unreasonable. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County ;  the  Hon.  Phiup  Stein,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1903.  Affirmed.  Opinion  filed  No- 
vember 28,  1004.    Rehearing  denied  December  6,  1904* 

William  J.  Hynes,  James  W.  Ddnoan  and  Watson  J. 
Febby,  for  appellant;  Mason  B.  Stabbing,  of  counseL 

KioHOLSON  &  Levy,  for  appellee;  0.  Stuabt  Beattib,  of 
counsel. 

Mb.  Justiob  Bbown  delivered  the  opinion  of  the  court 

This  appeal  is  taken  to  reverse  a  judgment  of  $8,000  ob- 
tained against  appellant  by  appellee  in  the  Superior  Court 
on  the  verdict  of  a  jury. 

Appellee  was  injured  b}^  a  rear  end  collision  on  the  ap- 
pellant's street  railway.  He  was  at  the  time  standing  on 
the  bumper  at  the  rear  of  a  trolley  car.  This  car  was  oa 
Clark  street  in  Chicago,  with  its  rear  end  at  or  near  the 
south  line  of  Eighteenth  street,  where  it  had  stopped  on  its 
southward  trip  to  allow  passengers  to  alight. 

Another  car  of  the  same  line,  also  going  south,  ran  into 
it  and  shoved  appellee's  foot  into  one  of  the  fender  hooks 
at  the  rear  of  the  car  on  which  he  was  standing,  inflict- 
ing a  serious  injury,  very  painful  and  permanently  dis- 
abling, rendering  it,  as  there  was  testimony  tending  to 
show,  probably  impossible  for  appellee  ever  to  walk  with- 
out crutches  or  other  artificial  assistance.  He  was  about 
twenty-five  years  old  at  the  time  of  the  accident. 

The  accident  happened  on  November  16,  1900,  at  dusk, 
about  six  in  the  evening.  It  was  or  had  been  raining  some- 
what, and  the  evidence  tended  to  show  that  the  rails  for 
some  distance  north  of  the  place  of  the  accident  were  wet 
and  slippery.    The  evidence  showed  also  that  the  motor- 
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man  of  tho  rear  oar  was  a  new  man,  employed  by  the  de- 
fendant company  for  the  first  time  three  weeks  before. 
This  motorman  in  his  testimony  says  tiiat  at  times  at  least 
during  this  southward  trip  on  Clark  street,  he  could  see  the 
car  ahead  of  him,  and  that  he  saw  and  noticed  the  appellee 
standing  on  the  bumper  at  the  rear  of  that  car  when  both 
cars  were  a  little  north  of  Sixteenth  street,  and  that  when 
his  car  came  to  a  point  a  few  feet  from  the  north  line  of 
Eighteenth  street,  he  saw  the  other  car  standing  at  the  south 
side  of  that  street,  and  the  appellee  still  on  the  bumper. 
He  testified  further  that  at  this  point  his  car  was  running 
at  about  half  full  speed;  that  he  then  threw  off  the  current 
and  applied  the  brake,  but  that  the  car  slid  on  the  rails; 
that  he  then  released  the  brake,  reset  it,  and  applied  the 
current  for  reverse  action,  again  releasing  the  brake,  and 
that  his  application  of  such  reverse  power  was  at  about  the 
middle  of  Eighteenth  street  He  testified  also  that  he  used 
sand,  but  that  nevertheless  the  collision  occurred,  and  that . 
notwithstanding  witness  shouted  and  rang  the  bell,  the  ap- 
pellee did  not  leave  the  bumper  on  which  he  was  standing, 
and  was  therefore  injured.  Appellee,  however,  testified 
that  he  heard  nothing  from  the  oar  behind  him,  nor  any 
warning  from  any  source. 

It  is  urged  by  appellant  that  the  fact  that  appellee  was 
upon  the  bumper  of  the  car,  which  was  not  a  place  pro- 
vided for  passengers  to  ride,  but  constructed  to  meet  the 
shock  of  such  a  collision  as  happened,  is  in  itself  proof  of 
negligence  upon  appellee's  part  that  should  have  prevented 
his  recovery.  Upon  this  theory,  presumably,  appellant 
based  a  motion  that  the  trial  court  should  direct  a  verdict 
of  not  guilty,  a  request  for  an  instruction  to  fiild  the  de- 
fendant not  guilty,  and  when  these  were  refused,  a  request 
for  an  instruction  as  follows :  "  If  you  believe  from  the 
evidence  that  Schmidt  stood  upon  the  bumper  of  the  car  in 
question,  and  that  he  would  not  have  been  injured  had  he 
not  stood  in  such  position,  then  the  verdict  must  be  not 
guilty." 
For  the  denial  by  the  trial  court  of  the  motion  described. 
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and  for  the  refusal  by  it  of  each  of  these  instructions,  error 
is  assigned  by  appellant. 

We  do  not  agree  with  appellant  in  its  contention  in  this 
regard.  Without  intending  to  imply  that  it  would  not  in- 
volve in  many  cases — ^perhaps  in  most — contributory  neg- 
ligence, preventing  a  recovery  for  an  injury  by  collisioui 
that  the  party  injured  should  be  riding  on  some  part  of  the 
car  not  intended  or  adapted  for  carrying  passengers,  and 
to  which  he  had  not  been  invited  by  the  defendant  or  its 
agents,  we  do  not  think  that  it  was  wrong  in  this  case  to 
submit  to  the  jury  the  question  whether  '*  just  before  and 
at  the  time  of  the  happening  of  the  accident  complained 
of,  the  plaintiff  was  in  the  exercise  of  ordinary  care  for  his 
own  safety."  A  special  interrogatory  to  this  effect  was 
framed  by  the  court  and  submitted  to  the  jury,  and  answered 
in  the  affirmative.  We  do  not  think  we  should  disturb 
this  finding  or  the  results  which  flow  from  it. 

The  evidence  is  conflicting  as  to  what  position  or- differ- 
ing positions  the  appellee  occupied  on  the  car  during  the 
trip  from  Van  Buren  street  to  Eighteenth  street;  but  there 
was  evidence  from  which  the  jury  may  reasonably  have 
found  that  when  the  car  arrived  at  Eighteenth  street  it 
was  crowded  and  had  been  so  since  the  appellee  boarded  it; 
that  the  rear  platform  was  packed  with  people;  that  appel- 
lee had  been  standing  for  some  time  with  one  foot  on  the 
dead  wood  or  bumper  and  the  other  on  the  step  of  the  car, 
while  with  his  hands  he  was  holding  on  by  the  rear  handle- 
bar of  the  car  and  facing  towards  its  interior;  that  at 
Eighteenth  street  he  was  obliged  to  move  from  this  posi- 
tion to  accommodate  passengers  who  wished  to  leave  the 
car;  that  to  do  so,  and  while  the  car  was  stationary,  he 
stepped  completely  around  onto  the  bumper,  and  standing 
on  it  at  the  center  of  the  car,  held  on  to  the  window  frame, 
looking  into  the  vestibule  or  platform,  intending  to  resume 
his  former  position  or  some  other  on  or  near  the  platform, 
when  these  passengers  had  alighted.  The  evidence  also 
tended  to  show  that  the  ground  at  this  point  was  muddy. 
The  car  on  which  appellee  stood  was  still,  and  he  was  not 
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bound  to  anticipate  possible  negligence  or  want  of  ordinary 
care  in  the  management  of  the  car  behind.  If  these  were 
the  circumstances,  (and  the  jury  may  reasonably  and  justi- 
fiably from  the  evidence  have  so  found,)  we  cannot  say  as 
a  matter  of  law  that  it  showed  a  want  of  ordinary  care  for 
his  own  safety  for  the  appellee  to  have  been  in  the  position 
in  which  the  collision  found  him. 

But,  further,  it  is  to  be  noted  that  it  is  the  law  that  in 
such  a  case  as  this  the  plaintiff  may  recover,  notwithstand- 
ing there  was  negligence  on  his  part  in  exposing  himself 
to  the  risk  of  the  injury,  if  that  injury  was  nevertheless 
proximately  and  immediately  caused  by  the  gross  neglect 
of  the  defendant  to  use  reasonable  care  to  avoid  such  injury, 
after  having  had  such  notice  of  the  plaintiff's  danger  as 
would  put  a  prudent  man  upon  his  guard.  Chicago  West 
Division  Ey.  Co.  v.  Ryan,  131  111.  474;  Shearman  &  Red- 
field  on  Negligence,  vol.  1,  sec.  99;  Martin  v.  C.  &  N.  W. 
Ey.  Co.,  194  111.  138.  In  this  case  it  is  contended  by  the 
appellant  that  there  was  no  such  negligence,  and  that  the 
evidence  shows  that  the  motorman  took  all  reasonable 
measures  to  prevent  the  collision,  which  must  therefore 
be  considered  an  unavoidable  accident  occasioned  by  a 
power  beyond  the  ability  of  the  motorman  to  control  or 
guard  against.  We  think,  however,  the  jury  may  reason- 
ably have  found  otherwise.  It  may  well  have  found  that 
there  was  want  of  reasonable  care  in  the  management  of 
the  rear  car  to  avoid  a  danger  to  the  appellee  obvious  to 
its  motorman. 

The  motorman  testifies  that  he  saw  the  appellee  on  the 
rear  of  the  car  in  front  from  the  time  he  left  Sixteenth 
street,  two  blocks  north  of  the  accident.  He  knew  that 
the  car  was  likely  to  stop  to  take  on  or  let  off  passengers  at 
each  southern  street  corner.  As  he  approached  Eighteenth 
street  he  saw  it  standing  still.  He  knew,  too,  or  could 
tiave  known  in  the  exercise  of  reasonable  care,  that  the 
tracks  were  wet  and  slippery.  Yet  his  testimony  shows 
that  he  was  almost  at  the  northern  line  of  Eighteenth 
street  before  he  slowed  down  the  oar,  and  he  says  that  he 
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slowed  it  down  then  '' to  cross  the  street."  At  the  middle  of 
the  street  he  applied  the  reverse  oarrent,  but  it  was  too  late. 
The  speed  of  his  car  was  thus  slackened  before  it  struck  the 
other  car,  he  says,  so  that  it  was  '^  almoat  stopped."  Bat 
the  difference  between  a  complete  stop  and  the  slackened 
speed  had  already  done  the  mischief. 

Under  either  of  the  views  indicated  as  possible  for  the 
jury  reasonably  to  have  taken  of  the  evidence — first,  that 
it  showed  no  failure  of  the  appellee  to  exercise  ordinary 
care  for  his  own  safety,  and  secondly,  that  it  showed  great 
negligence  on  the  part  of  appellant's  servant,  the  motor- 
man  (since  the  appellee's  danger  was  apparent  to  him), 
that  he  did  not  sooner  begin  to  slow  down  his  car  and  thus 
bring  it  to  a  standstill  at  a  sufficient  distance  from  the  ap- 
pellee in  his  place  of  danger — the  verdict  and  judgment 
can  be  sustained. 

Refusal  to  give  other  instructions  besides  the  one  quoted 
above  is  complained  of  by  appellant,  but  we  do  not  consider 
there  was  error  in  such  refusal. 

The  objection  to  the  refused  instruction  No.  6,  which 
told  the  jury  that  they  should  return  a  verdict  of  not 
guilty  ''  if  they  believed  from  the  evidence  that  the  coming 
together  of  the  two  cars  was  caused  by  an  unavoidable  slip- 
ping of  the  hind  car  upon  a  wet  or  slippery  rail,  without 
any  negligence  on  the  part  of  the  employees  thereof,"  is 
obvious.  It  would  have  been  misleading;  for  while  the 
unavoidable  slipping  might  have  been  without  negligence, 
there  might  have  been  negligence  authorizing  a  recovery 
before  the  ''unavoidable  slipping"  began.  The  words 
"  without  any  negligence  on  the  part  of  employees  thereof" 
might  well  by  the  jury  have  been  supposed  to  modify  only 
the  words  "unavoidable  slipping"  rather  than  the  preced- 
ing words  "  was  caused,"  as  counsel  for  appellant  seems  to 
argue  they  must  be  understood. 

So,  too,  and  for  similar  reasons,  the  instruction  numbered 
9  was  properly  refused.  The  latter  part  of  it — "  If,  after  con- 
sidering all  the  evidence  the  jury  believe  that  the  employees 
in  charge  of  said  car  undertook  to  stop  it  in  the  usual  manner 
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and  with  the  usual  means,  and  that  there  was  no  failure  on 
their  part  to  use  the  highest  practicable  care  in  the  opera- 
tion of  said  oar,  then  the  jury  must  find  the  defendant  not 
gailty" — might  have  misled  the  jury,  had  it  been  given, 
into  believing  that  the  court  meant  to  say  that  to  under- 
take, under  the  peculiar  circumstances  shown  in  evidence, 
"  to  stop  the  car  in  the  usual  manner  and  with  the  usual 
means,"  in  itself  showed  that  there  was  "  no  failure  to  use 
the  highest  practicable  care  in  the  operation  of  said  car." 
This  would  have  taken  from  the  jury  a  question  they  were 
called  upon  to  answer.  The  unobjectionable  portion  of  the 
instruction  was  given  in  other  instructions. 

Nor  do  we  think  that  there  is  any  reversible  error  in  the 
instructions  given.  Although  error  is  assigned  as  to  all 
those  given  on  behalf  of  plain tiflf  and  all  those  offered  by 
the  defendant  and  modified,  error  in  giving  the  first  one  is 
alone  insisted  on  in  argument.  We  do  not  think  that  it 
was  erroneous,  or  could  have  misled  the  jury  when  taken 
in  connection  with  the  others  given.  The  language  of  the 
Supreme  Court  in  Chicago  City  Ry.  Co.  v.  Mead,  206  111. 
178,  is  very  applicable  here :  "  The  instructions  should 
be  regarded  as  a  connected  series  constituting  a  single 
charge."  We  think  that  so  regarded  they  clearly  pre- 
sented a  correct  view  of  the  law  to  the  jury. 

Although  error  is  assigned  that  the  damages  are  excess- 
ive, this  point  is  not  argued  and  must  be  considered  waived. 
Nor  does  the  evidence  seem  to  support  it.  They  are  doubt- 
less high,  but  not  so  high  for  the  injury  proven  as  to  show 
passion  or  prejudice  on  the  part  of  the  jury,  or  to  be  con- 
sidered plainly  unreasonable. 

The  judgment  will  therefore  be  afiirmed. 

Affirmed. 
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Chicago  Union  Traction  Company  y.  August  Lundahl^ 
administrator^  etc. 

G«D.  No.  11,5S1. 

1.  General  issue— what  admitted  by  plea  of ,  In  an  action  on  the 
case  the  plea  of  the  general  issue  admits  ownership  and  operation  as 
alleged  in  the  declaration  where  the  case  is  tried  upon  the  theory  of 
ownership  and  operation  hy  the  defendant. 

2.  Fassehqer— competency  of  emdence  to  establish  status  cm.  It  is 
corapetent  to  show  the  po  ssession  of  sufficient  money  to  pay  fare  as 
tending  to  establish  the  status  of  the  plaintiff  as  a  passenger. 

3.  Verdict— ti?74af  essential  to  justify  disturbance  of.  In  order  to 
make  it  the  duty  of  the  Appellate  Court  to  set  aside  a  verdict  as  con- 
trary to  evidence,  there  muRt  be  such  a  clear  preponderance  in  favor  of 
the  appellant  as  to  make  such  verdict  wholly  unjustifiable. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Ap- 
peal from  the  Superior  Court  of  Cook  County;  the  Hon.  Phiup  Stkin, 
Judp:e,  presiding,  Heard  in  this  court  at  the  October  term,  1908.  Af- 
firmed.   Opinion  filed  November  28,  1904. 

John  A.  Eose  and  Louis  Bois'ot,  for  appellant;  W.  W, 
GuELEY,  of  counsel. 

Samuel  Cohen  and  Wood  &  Elmeb,  for  appellee. 

Mb.  Justice  Brown  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  a  judgment  of  the  Superior  Court 
in  favor  of  appellee  against  appellant  company  for  $3,500, 
rendered  on  the  verdict  of  a  jury. 

The  action  was  brought  against  the  appellant  for  causing, 
by  negligence,  the  death  of  the  plaintiff's  intestate,  a  boy  of 
the  age  of  ten  years,  one  Herbert  S.  Lundahl.  The  decla- 
ration charges  that  the  boy  was  on  November  16,  1901,  in 
North  Clark  street  at  the  corner  of  Elm  street,  using  the 
said  public  highway  as  a  pedestrian,  for  the  purpose  of  be- 
coming a  passenger  on  one  of  the  defendant's  cable  cars  on 
North  Clark  street,  and  while  so  on  the  public  highway, 
using  all  due  care  and  diligence  for  his  own  safety,  the  de- 
fendant, by  its  servants  in  charge  of  a  grip  car  and  another 
constituting  a  cable  train,  running  south  on  North  Clark 


Chicago — Fiest  District — A.  D.  1904.      221 

Chicago  Uaioa  Traction  Co.  ▼.  Lundahl. 

Street,  when  nearing  and  reaching  Elm  street,  so  negligently 
managed  said  cable  train  that  he  was  struck  and  hit  and 
dragged  and  knocked  down  to  the  ground,  the  wheels  of 
one  of  the  cars  passing  over  him  and  killing  him. 

A  plea  of  the  general  issue  was  filed  to  this  declaration, 
and  a  trial  of  the  issue  resulted  in  a  verdict  finding  the  de- 
fendant guilty  and  assessing  the  damages  at  $3,500.  A 
motion  for  a  new  trial  and  in  arrest  of  judgment  were  over- 
ruled by  the  court  below,  and  judgment  entered  on  the  ver- 
dict, from  which  an .  appeal  was  taken  to  this  court,  and 
numerous  errors  assigned.  Three  grounds  only,  however, 
for  reversal  are  urged  in  argument  by  appellant,  each  of 
which  we  will  consider. 

One  is  that  the  evidence  does  not  support  the  verdict, 
because  it  fails  to  show  that  the  defendant  owned  or  oper- 
ated the  railroad  on  which  the  accident  occurred. 

This  court,  following  an  apparently  deliberate  dictum  in 
the  opinion  of  the  Supreme  Court  of  Illinois  in  McNulta  v. 
Lockridge,  137  111.  270,  introduced  by  way  of  illustration, 
has  more  than  once  decided  that  the  plea  of  the  general 
issue  to  a  declaration  of  this  character,  admits  the  owner- 
ship and  operation  of  the  road.  Counsel  for  appellee  say 
that  the  doctrine  is  not  binding  on  this  or  any  other  court, 
and  that  it  has  been  so  held  by  the  Appellate  Court  of  the 
Third  District,  which  thereby  has  more  correctly  stated  the 
law  concerning  the  effect  of  a  plea  of  the  general  issue  than 
has  this  court.  The  case  cited  from  the  Appellate  Court 
of  the  Third  District,  Cincinnati,  H.  &  D.  R.  R.  Co.  v. 
Goodson,  101  111.  App.  123,  scarcely  bears  out  to  the  full 
the  contention  of  counsel.  The  learned  judge  simply  points 
out  that  it  could  not  be  fairly  inferred  from  Mr.  Justice 
Baker's  words  in  McNulta  v.  Lockridge,  that  he  thought 
that  testimony  offered  by  the  defendant  that  it  was  not  the 
owner  and  operator  of  the  road  or  train  in  question,  should 
be  excluded  under  the  general  issue,  but  only  that  in  case 
neither  plaintiflf  nor  defendant  introduced  or  oflFered  any 
evidence  on  the  subject,  it  would  be  considered  as  impliedly 
conceded  by  the  pleadings,  when  nothing  but  the  general 
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issue  was  filed,  that  the  defendant  at  the  time  of  the  alleged 
injury  was  operating  the  particular  line  of  railroad  men- 
tioned in  the  declaration.  The  two  propositions  are  very 
different,  and  whether  or  not  the  position  of  Judge  Baker 
was  logically  in  accordance  with  the  rules  of  pleading, 
there  can  be  little  said  against  its  justice  and  expediency. 
But  we  are  not,  in  this  case,  obliged  to  pass  on  the  obliga- 
tion of  this  court  to  follow  this  dictum  or  to  adhere  to  its 
previous  statements  concerning  it.  Certainly  when  the  gen- 
eral issue  is  alone  pleaded,  and  the  pause  is  tried,  as  the 
court  says  in  West  Chicago  St.  R.  R.  Co.  v.  Shannon,  106 
III.  App.  120,  on  the  apparent  common  understanding  of 
counsel,  trial  court,  witnesses  and  jury,  that  the  evidence 
all  related  to  the  defendant  company,  this  court  will  not 
require  any  great  amount  of  evidence  in  this  regard  to 
enable  it  to  support  the  judgment  attacked  on  the  ground 
that  the  defendant  company  had  not  been  connected  with 
the  accident.  Indeed,  not  in  a  dictum,  but  in  a  decision 
fairly  upon  the  point,  the  Supreme  Court  has  said :  '*  Where 
a  case  is  tried  throughout  on  the  apparent  theory  that  de- 
fendant was  in  possession  of  the  road  and  the  men  in  charge 
of  the  hand-car  were  its  servants,"  and  **  no  objection  was 
made  or  suggestion  of  the  want  of  direct  proof  of  these 
facts  before  the  return  of  the  verdict,  both  the  court  and 
jury  were  warranted  in  proceeding  upon  the  theory  that 
the  proprietorship  of  the  railroad  and  the  relation  of  the 
men  in  charge  of  and  operating  the  hand-car  with  the  de- 
fendant were  uncontroverted,  and  that  there  was  no  issue, 
as  there  was  in  fact  no  real  contention  in  respect  to  such 
facts."  Lake  Erie  &  Western  R.  R.  Co.  v.  Wills,  140  III. 
614.  And  in  Chicago  City  Ry.  v.  Carroll,  206  111.  318, 
cited  by  appellant  in  its  reply  brief,  the  Supreme  Court,  de- 
clining to  pass  on  the  language  of  the  court  in  the  Lock- 
ridge  case,  says  slight  evidence  will  bo  suflScient,  uncontra- 
dicted, to  support  the  allegation  of  ownership  and  operation. 
Such  evidence  as  is  necessary  we  think  it  quite  easy  to  find 
in  this  record. 
The  suit  being  against  the  Chicago  Union  Traction  Com- 
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panj^  Charles  Bouland  was  introduced  by  that  defendant 
as  a  witjiess.  He  was  asked  by  the  defendant's  counsel 
whether  he  was  the  motorman  on  the  street  car  on  North 
Clark  street  in  November,  1901,  when  an  accident  happened 
to  a  little  boy,  and  answered  that  he  was.  On  cross- 
examination  he  was  asked:  "Are  you  working  for  the 
company  now?"  and  answered  "  Yes,  sir." 

Of  course  the  jury  would  be  justified  in  assuming  that 
"  the  company,"  to  which  the  question  as  to  his  present 
employment  referred,  was  "  the  company  "  for  which  he 
was  working  at  the  time  of  the  accident,  and  we  think  they 
were  equally  justified  in  assuming  that  it  was  also  "  the 
company"  which  was  sued — the  only  company  which  the 
pleadings  named,  and  "the  company"  which  was  then 
present  in  court  by  its  counsel,  defending  the  case  on  the 
facts  of  the  accident. 

Counsel  for  appellant  in  their  reply  brief  point  out  that 
not  only  instructions  which  were  asked  by  defendant  and 
refused,  but  also  instructions  that  were  given  at  the  request 
of  the  defendant,  such  as  instruction  thirteen,  which  was 
given  as  modified,  and  twenty-two,  which  was  given  as 
asked,  speak  of  the  cable  train  in  question  as  the  train  of 
defendant  in  charge  of  servants  of  defendant. 

In  his  address  to  the  jury,  preserved  in  the  bill  of  excep- 
tions, the  counsel  representing  the  defendant  corporation, 
without  alluding  even  to  the  existence  of  any  other  street 
car  company,  declared  that  "  the  street  car  company  was 
moving  its  car  along  the  street  and  was  exercising  ordinary 
care" — ^a  proposition  he  proceeded  to  elaborate.  What 
street  car  company  was  the  jury  to  understand  he  meant, 
but  the  street  car  company  which  he  represented  and  for 
which  he  was  making  his  argument?  This  in  itself  would 
have  been  an  admission  of  the  ownership  and  operation, 
we  think.  This  contention  of  the  appellant  concerning  the 
insufficiency  to  sustain  the  verdict  of  the  evidence  concern- 
ing the  ownership  and  operation  of  the  train  inflicting  the 
injury,  is  entirely  without  merit. 

Another  alleged  error  insisted  on,  is  that  evidence  was 
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improperly  admitted  over  objection,  that  Ernest  Anderson, 
the  cousin  of  the  deceased  and  his  companion  at  the  time 
of  the  accident,  had  with  him  at  that  time  twenty  cents 
given  him  by  his  mother.  Counsel  for  ap|)ellee,  the  plaintiff 
below,  asked  the  witness,  also,  what  his  mother  said  in  giv- 
ing him  the  money,  which,  on  objection  by  the  appellant's 
counsel,  was  ruled  out.  We  do  not  think  that  there  was 
any  error  in  the  admission  of  this  evidence,  but  on  the  con- 
trary think  it  might  well  have  been  held  erroneous  to  exclude 
it.  This  case  was  tried  on  the  theory  on  the  part  of  the 
plaintiff,  that  the  two  boj's,  Ernest  Anderson  and  Herbert 
Lundahl,  both  at  that  time,  it  would  appear,  about  eleven 
years  old,  went  to  a  place  where  cars  of  the  defendant 
were  supposed  to  stop  for  passengers  if  desired,  with  the  in- 
tention of  becoming  passengers;  that  they  were  then  desir- 
ing to  go  from  the  house  of  the  former  on  North  Clark 
street,  to  the  house  of  the  latter  in  Austin  avenue  on  the 
west  side,  and  that  having  been  practically  invited  to 
board  the  train  by  its  greatly  slackened  speed  in  answer  to 
the  signal  of  one  of  the  boys,  they  attempted  to  do  so,  and 
that  while  one  of  them  succeeded,  the  other,  by  a  sudden 
start  of  the  cars,  was  thrown  under  the  wheels  and  killed. 
On  the  other  hand,  the  case  was  tried  on  the  part  of  the 
defendant  on  the  theory,  as  stated  in  its  argument  here, 
that  the  two  boys  were — or  at  least  the  deceased  was — try- 
ing to  "  flip "  the  car;  that  is,  he  was  not  attempting  to 
become  a  passenger  on  the  car,  but  was  trying  to  jump  on 
it  for  fun  while  it  was  crossing  the  street  intersection. 
When  the  question  for  the  jury  was,  which  of  these  two 
contradictory  theories  was  correct,  and  the  examination 
and  cross-examination  respectively  of  the  witnesses  was 
directed  to  establish  one  or  the  other,  we  think  it  might 
well  be  highly  material  and  relevant  to  show,  as  a  circum- 
stance assisting  the  jury  to  decide  the  issue,  the  possession 
of  sufficient  money  by  either  of  the  boys  with  which  to  pay 
their  fare.  Citations  of  cases  to  the  effect  that  possession 
of  a  railroad  ticket  or  pass  by  a  person  who  attempts  to 
board  a  train,  does  not  constitute  him  a  passenger  on  such 
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train,  are  manifestly  beside  the  point  under  discussion  here. 
If  the  evidenc5e  even  were  inadmissible,  as  we  do  not  think 
it  was,  it  could  only  have  been  on  the  grounds  of  its  imma- 
teriality and  its  admission  could  not  have  been  prejudicial 
or  made  a  reversible  error.  The  question  before  the  jury 
was  not  whether  or  not  the  deceased  was  a  passenger,  but 
whether  or  not  he  was  a  trespasser  and  guilty  of  contribu- 
tory negligence.  The  instructions  fairly  stated  the  issues 
and  the  law  affecting  them  to  the  jury,  and  in  those  which 
treated  of  the  eflfeot  of  the  alleged  negliorence  of  the  de- 
fendant there  was  nothing  which  could  have  led  them  to 
suppose  that  the  possession  of  money  sufficient  to  pay  his 
fare  by  one  of  the  boys,  at  all  altered  defendant's  duty. 
Nor  could  the  proof  of  it  have  inflamed  or  otherwise  inju- 
riously affected  the  minds  of  the  jury.  It  is  quite  plain 
that  if  the  evidence  were  material  on  the  issues  involved,  it 
should  have  been  admitted,  and  that  if  it  were  immaterial, 
it  was  not  of  a  character  to  do  harm. 

The  final  and  most  important  of  the  contentions  of  the 
appellant  is  that  the  verdict  is  not  supported  by  the  evi- 
dence, in  that  it  neither  shows  that  the  defendant  was  neg- 
ligent in  the  operation  of  its  train,  nor  that  the  deceased 
was,  at  the  time  of  the  accident,  exercising  ordinary  care 
for  his  own  safety,  considering  his  age,  intelligence,  expe- 
rience and  ability.  Of  course,  if  as  to  either  of  these  prop- 
ositions the  record  were  entirely  deficient  in  evidence  to 
support  it,  or  even  4 f  as  to  either,  there  were  such  clear 
preponderance  of  evidence  in  favor  of  appellant  as  to  make 
the  verdict  of  the  jury  wholly  unjustifiable  in  our  eyes,  it 
would  be  our  duty  to  set  aside  the  judgment.  Notwith- 
standing this  undoubted  power  and  duty,  it  is  still  true,  as 
the  Supreme  Court  said  in  Borg  v.  Chicago,  Kock  Island 
and  Pacific  Railway  Company,  162  111.  348,  that  "parties 
have  the  right  to  submit  controversies  of  fact  to  a  con- 
sideration of  a  jury,  and  the  successful  party  gains  all  the 
advantages  and  benefits  following  a  verdict  under  the 
well-established  rules  of  the  courts,  arising  from  superior 
opportunities  to  judge  of  the  credibility  of  witnesses."    And 
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it  is  only,  as  the  court  in  the  same  case  proceeds  to  say 
substantially,  when  with  all  these  advantages  accorded  tu 
the  successful  party,  it  appears  to  the  Appellate  Court  that 
the  recovery  should  not  be  allowed  to  stand,  that  the  find- 
ing should  be  disregarded  and  the  judgment  reversed. 
Such  is  not  our  view  of  the  present  record.  The  evidence 
was  conflicting,  and,  in  some  matters,  irreconcilably  so. 
The  difference,  however,  as  to  some  relevant  facts  is  as 
great  between  appellant's  witnesses  as  between  them  and 
the  appellee's  witnesses.  The  testimony  of  the  boy,  Ernest 
Anderson,  was  that  on  November  16,  1901,  between  one 
and  two  o'clock  in  the  afternoon,  he  started  with  his  cousin, 
the  deceased,  a  boy  smaller  than  himself,  and  about  the  same 
age  (they  were  both  about  eleven  years  old),  to  go  from 
witness's  home  on  North  Clark  street,  at  the  corner  of  Di- 
vision street,  to  the  deceased's  home  at  the  corner  of  Eliza- 
beth street  and  Austin  avenue  on  the  west  side;  that  they 
walked  to  the  corner  of  Elm  street— the  next  street  south 
of  Division — and  stopped  on  the  southwest  corner  of  Clark 
and  Elm  streets,  a  place  which  the  motorman  or  gripman 
testified  was  a  place  where  the  cars  stop  on  signal  for  pas- 
sengers that  want  to  ride,  and  where  it  was  usual  for  people 
to  arrange  themselves;  that  they  saw  the  car  coming  when 
it  was  up  at  Division  street;  that  witness  held  out  his  hand 
to  stop  the  car;  that  it  stopped  "  slow  like,  still,"  and  that 
witness  got  on  the  front  platform  of  the  first  of  the  two 
trailers— the  one  next  to  the  grip-car — while  the  train  was 
moving  slowly;  that  the  deceased  waited  until  the  rear  end 
of  the  same  car  came  up  to  him,  and  then  tried  to  get  on  the 
rear  platform;  that  this  was  in  front  of  the  cigar  store  at 
the  southwest  corner  of  Elm  and  Clark  streets;  that  the 
deceased  took  hold  of  the  rail  or  bar  on  the  body  of  the  car 
with  one  hand,  and  had  one  foot  on  the  step,  when  the 
train  started  up  quick,  "  went  quick,"  and  deceased  was 
by  the  jerk  thrown  oflf  the  car  and  fell  under  the  wheels 
and  was  killed;  that  the  train  then  ran  on  for  some  distance 
and  stopped  on  a  signal  of  two  or  three  bells  (which  the 
grij^man  afterwards  testified  was  the  emergency  signal), 
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and  that  the  boy's  body  was  then  lying  south  of  the  cross- 
ing and  opposite  the  cigar  store,  as  the  witness  would  judge, 
four  or  five  feet  south  of  the  southern  street  crossing. 

This  testimony  by  itself,  if  believed  by  the  jury,  would 
certainly  justify  the  jury  in  finding,  as  they  did,  in  the  spe- 
cial findings  submitted  to  them  by  the  court,  "  that  the  de- 
ceased was  just  before  and  at  the  time  of  the  accident 
complained  of,  in  the  exercise  of  such  care  for  his  own 
safety  as  might  be  reasonably  expected  from  one  of  his 
age,  intelligence,  experience  and  capacity,"  and  "  that  the 
defendant  was  guilt\^  of  the  negligence  charged  against  it 
in  the  declaration,"  and  as  a  result  of  these  findings,  of 
course,  a  verdict  for  the  plaintiff  would  follow. 

The  Supreme  Court  said,  in  Cicero  &  Proviso  Street  Kail- 
way  V.  Meixner,  160  111.  320 :  "  It  is  well  known  that  street 
car  companies  tacitly  invite  many  passengers  to  board  and 
alight  from  their  cars  by  checking  up  to  a  slow  rate  of 
speed,  and  immediately  starting  up  at  a  greater  speed  when 
the  passenger  is  safely  aboard  or  has  alighted.  *  *  » 
We  cannot  say  that  it  is  inconsistent  with  ordinary  care 
and  caution  for  a  person  to  board  a  street  car  while  in  mo- 
tion. Whether  one  has  not  exercised  due  care  and  caution 
in  so  doing  is  to  be  determined  by  the  particular  circum- 
stances in  each  case,  and  is  therefore  a  question  of  fact  to 
be  submitted  to  the  jury." 

Counsel  for  appellant  in  their  argument  to  us  lay  stress 
on  the  fact  that  the  witness  was  very  young  and  related 
to  the  deceased  and  plaintiff.  But  that  a  jury  should  judge 
of  the  credibility  and  of  the  degree  of  confidence  to  be  given 
to  the  testimony  of  each  witness,  is  precisely  one  of  the  ad- 
vantages and  benefits  accruing  to  the  plaintiff  from  his 
right  to  a  jury  trial,  the  Supreme  Court  says  in  the  Borg 
case,  supra. 

The  testimony  of  Ernest  Anderson  is  confirmed  by  ap- 
pellee's witness,  Roy  Jones,  another  small  boy  who  was  less 
than  ten  years  old  at  the  time  of  the  accident,  in  the  most 
essential  particulars.  He  says  he  was  playing  in  front  of 
his  house,  (there  is  confusion  in  the  record,  not  shown  in 
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the  abstract,  as  to  whether  it  was  east  or  west  of  Clark 
street,)  on  Elm  street,  (not  on  Division  street,  as  appellant's 
brief  says,)  three  or  four  doors  from  Clark  street;  that  he 
saw  the  two  boys  waiting  on  the  corner;  that  he  saw  the 
deceased  getting  on  the  rear  platform  of  the  second  car; . 
that  the  car  was  then  going  a  little — moving  slowly — and 
the  car  "started  up  swift,"  "started  up  quick,"  and  he 
slipped  and  fell  under  the  car  and  the  last  car  ran  over  him. 
"  He  was  just  going  to  get  on  and  it  started  too  quick  and  he 
fell  off."  "The  car  started  up  too  fast  and  gave  a  jerk  and 
threw  him  under." 

This  witness  differs  from  Ernest  Anderson  on  relevant 
facts  only  in  asserting  that  the  latter  got  upon  the  grip-car 
instead  of  the  front  platform  of  the  tirst  trailer;  and  in  that 
in  answer  to  a  question  by  defendant's  counsel  whether  it 
was  about  the  middle  of  Elm  street  he  saw  the  deceased's 
body  lying,  he  said  "  Yes."  Counsel  say  that  this  witness 
did  not  understand  the  nature  of  an  oath,  but  he  showed 
by  his  answers  an  appreciation  of  what  happens  to  liars,  and 
the  jury  were  the  proper  judges  of  the  confidence  to  be  put 
in  his  story. 

George  Douoflass,  another  witness  for  appellee,  and  an 
adult,  testifies  that  he  was  walking  south  on  North  Clark 
street  at  the  time  of  the  accident;  that  he  waited  at  the 
northeast  corner  of  Elm  and  North  Clark  streets  for  this 
cable  train  to  go  by;  that  the  train  passed  him  and  when 
the  grip-car  passed  him  was  going  "  pretty  lively;"  that  he 
noticed  the  two  boys  on  the  southwest  corner  of  the  street 
in  front  of  the  cigar  store;  that  they  stepped  out  into  the 
street  from  the  sidewalk;  that  one  of  them  raised  bis  hand, 
as  if  signalling  the  car;  that  when  the  car  crossed  the  north 
line  of  Elm  street  it  had  begun  to  slacken  up  and  came 
almost  to  a  standstill  at  the  southwest  corner,  "  to  almost  a 
dead  stop;"  that  it  remained  at  almost  a  dead  stop  moment- 
arily, then  "suddenly  it  shot  out  again;"  that  tlie  rear  end 
of  the  last  car  was  opposite  the  cigar  store  at  the  corner 
when  it  thus  suddenly  started  forward,  and  that  it  then  ran 
on  south  about  a  hundred  feet  or  more  to  the  middle  of  the 
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block,  and  stopped,  and  that  the  witness  then  saw  the  boy's 
body  lying  across  the  track,  he  should  think  about  forty- 
eight  feet  south  of  the  intersection  of  the  streets. 

The  appellant's  first  witness  was  the  gripman,  who  swore 
that  he  stopped  his  train  at  Division  and  North  Clark  streets 
and  then,  after  there  starting,  gained  full  speed  about  the 
middle  of  the  block  between  Division  and  Elm;  that  he 
looked  to  see  if  there  was  anybody  at  the  southern  crossing 
of  Elm  street;  that  he  did  not  see  the  deceased  nor  anybody 
else;  that  he  crossed  Elm  street  at  very  near  full  speed,  and 
did  not  stop  nor  slacken  until  he  got  the  emergency  signal 
about  100  feet  south  of  Elm  street,  when  he  pulled  both 
brakes  and  stopped  as  quick  as  he  could;  that  he  then  went 
back  and  found  the  deceased's  body  about  eight  or  ten  feet 
north  of  the  crossing. 

The  conductor  on  the  first  trailer  confirmed  this  testi- 
mony as  to  there  being  no  stop  of  the  car  between  Division 
street  and  the  point  south  of  Elm  street  where  he  received 
the  emergency  signal  from  the  conductor  of  the  last  trailer, 
and  as  to  the  position  of  the  boy's  body  when  found.  He 
does  not  say  that  he  looked  for  passengers  at  the  corner. 
He  does  say  that  there  was  no  boy  on  the  first  trailer  when 
the  emergency  bell  was  rung. 

The  conductor  on  the  last  trailer  testified  also  that  the 
train  went  at  full  speed  across  and  beyond  Elm  street,  and 
that  feeling  the  bump  of  the  car  caused  by  the  wheels  go- 
ing over  the  body,  he  looked  out,  saw  the  body,  and  gave 
the  emergency  signal.  He  says  also  that  the  body  was 
found  ten  or  fifteen  feet  north  of  the  southern  line  of  Elm 
street. 

If  the  foregoing  was  all  the  testimony  in  the  case,  such 
a  direct  and  irreconcilable  conflict  would  be  presented  that 
this  court  would  feel  that  it  was  for  a  jury,  who  had  the 
witnesses  before  them,  to  determine  which  story  was  true, 
and  that  if  the  law  was  properly  given  by  the  instructions, 
and  the  record  free  from  material  error  in  the  admission  of 
evidence,  the  finding  should  not  be  disturbed;  audit  seems 
to  us  the  case  is  made  no  stronger  for  such  interference 
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when  the  testimony  of  the  appellant's  three  other  witnesses 
is  considered. 

One  was  one  Schmittendorf ,  who  says  he  was  at  the  time  of 
the  accident  on  a  wagon  going  north  on  North  Clark  street, 
a  hundred  and  fifty  feet  or  so  south  of  Elm  street;  that  he 
saw  but  one  boy,  who  was  on  the  north  corner  of  Elm 
street  when  first  seen;  that  he  saw  no  other  boy  with  him 
or  near  him;  that  the  boy  ran  straight  for  the  car — the  first 
trailer — reached  it,  ran  alongside  of  it  for  a  couple  of  steps, 
caught  hold  of  the  back  platform,  slipped  when  he  had  one 
foot  on  it,  and  fell  between  the  second  and  third  cars,  so 
that  the  last  went  over  him;  that  the  body  after  the  car 
passed  over  it  lay  near  the  center  of  the  intersection  of  Elm 
and  Clark  streets;  that  the  car  didn't  stop,  but  went  right 
through  from  somewhere  between  Division  and  Elm  streets 
to  a  point  pretty  near  half  way  between  Elm  street  and  the 
next  street  south. 

Another  was  John  Spoor,  a  boy  of  fourteen,  who  testi- 
fied that  at  the  time  of  the  accident  he  was  about  seventy- 
five  feet  south  of  Elm  street  on  North  Clark  street;  that 
he  saw  two  boys  running  across  Clark  street  right  about 
the  middle  of*  Elm  street,  toward  the  car;  that  one  of 
them  got  on  the  grip-car  and  stayed  on,  and  the  other  ran 
towards  the  front  platform  of  the  first  trailer,  caught  on 
there,  stayed  there  a  second,  jumped  oflf  and  tried  to  catch 
the  front  platform  of  the  rear  trailer,  caught  one  foot  on 
it,  without  touching  the* car  with  his  hands,  tripped  and 
fell  and  got  under  the  wheels,  and  that  his  body  after  the 
car  passed  over  it  lay  opposite  the  curb  line  of  the  side- 
walk on  the  south  side  of  Elm  street.  He  further  testified  : 
"  The  car  was  going  about  half  speed.  It  began  to  slacken 
down  to  half  speed  from  the  north  side  of  Elm  street.  It 
was  not  going  so  very  slow — about  half  speed.  It  slack- 
ened down  because  it  stopped  for  some  one  to  get  on  at. 
Elm  street.  They  didn't  get  on — the  boy  tried  to  get  on 
first.  He  was  run  over  before  the  person  could  get  on. 
The  car  didn't  stop  right  close  to  Elm  street  crossing;  it 
stopped  about  fifteen   feet  south.    The  person"  that  was 
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waiting  there  did  not  get  on.  I  don't  remember  whether 
it  was  a  man  or  a  woman.  It  has  been  a  good  while  since 
I  have  thought  anything  about  it,  but  I  know  there  was  a 
passenger  there,  and  they  slowed  down  for  that  passenger." 

The  remaining  witness  for  the  appellant  was  one  Robert 
Kulp,  who  only  testified  that  after  the  accident,  which  he 
did  not  see,  the  body  of  the  boy  lay  about  ten  or  eleven  feet 
north  of  the  south  crossing  of  Clark  and  Elm  streets,  that 
is,  that  number  of  feet  north  of  where  foot  passengers  on 
Elm  street  cross  Clark,  and  that  the  train  was  pretty  close 
to  that  south  corner,  the  last  car  about  over  the  crossing, 
not  over  ten  feet  from  the  corner. 

It  can  be  easily  seen  that  these  three  witnesses  contra- 
dict, as  well  as  confirm,  the  train  crew  and  each  other. 

In  this  conflict  of  testimony,  we  think  the  proper  course 
for  this  court  is  to  accept  the  finding  of  the  jury  on  the 
facts  as  final,  and  therefore  the  judgment  is  afiirmed. 

Affirmed. 


Peter  H.  Anderson  et  a1.  v.  Nels  0.  Hn  It  berg  et  a1. 
Gen.  No.  11,860. 

1.  Injunction  pendente  lite— wj/icn  stay  order  preferable  to.  It  is 
suggested  in  this  opinion  that  in  many  instances  a  temporary  stay  order 
or  restraining  order,  expiring  at  some  definite  time  set  for  the  liearing 
of  the  application  for  a  formal  injunction  pendente  lite,  might  serve  the 
purpoHe  equally  with  the  gi'anting  of  an  indefinite  injunction  in  the 
first  instance,  and  accordingly  be  better  practice. 

2.  Injunction  pendente  LiTE—granting  of,  without  notice,  sus- 
tained. Held,  under  the  particular  facts  shown  in  the  bill,  that  tlie 
granting  of  an  injunction  restraining  the  transfer  of  property  by  the 
defendants  was  not  an  abuse  of  the  discretionary  power  of  the  court. 

3.  iNJONCTiON—tplicre  improper  breadth  of,  shoxdd  be  complained  of. 
Where  it  is  complained  that  the  scope  of  an  injunction  is  too  broad  and 
its  operation  too  drastic,  an  application  for  modification  should  be 
made  to  the  court  which  granted  it. 

4.  Receiver— w^wn  appointment  of  without  notice,  proper.  It  is 
only  in  cases  of  exceptional  occurrence  and  emergency  that  the  appoint- 
ment of  a  receiver  without  notice  is  proper. 

5.  B.KCEtVESL— appointment  of,  without  notice,  sustained.    In  this 
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case  a  receiver  was  appointed  in  a  proceeding?  commenced  by  creditor's 
bill,  without  notice  to  the  defendant,  and  such  appointment  Ls  sustained, 
the  court  intimating  that  notwithstanding  the  strong  allegations  of  the 
bill,  such  appointment  would  not  have  been  justified  had  the  defend- 
ant, instead  of  biding  an  individual,  been  a  going  business  concern. 

6.  'Receiver— when  order  appointing,  may  be  made.  An  order  ap- 
pointing a  receiver  and  requiring  the  complainant  in  a  cause  to  give 
bond  as  required  by  statute,  may  be  entered  simultaneously,  and  the 
appointment  of  the  receiver  need  not  be  deferred  until  such  bond  has 
been  actually  executed  and  filed. 

7.  Receiver— 2>y  wJiom  amount  of  bond  given  upon  appointment  off 
to  be  detei-viined.  The  amount  of  the  bond  to  be  given  by  the  com- 
plainant obtaining  the  appointment  of  a  receiver  is  a  matter  resting  in 
the  discretion  of  the  court,  and  complaint  with  respect  thereto  should 
be  made  to  it. 

8.  Receiver— nafitre  of  bond  given  by  complainant  upon  appoint- 
ment of.  The  bond  given  by  a  complainant  obtaining  the  appointment 
of  a  receiver  does  not  take  the  place  of  or  secure  the  receiver's  responsi- 
bility and  liability  on  his  bond  or  otherwise  for  property  coming  into 
his  hands,  but  is  for  the  damages  resulting  and  attorney's  fees  incurred 
by  the  aupointment  and  acts  of  the  receiver,  if  the  appointment  is  re- 
voked or  set  aside. 

9.  Receiver— to  whom  complaint  as  to  condition  of  bond  given  upon 
appointment  of  should  be  made.  Wliere  the  bond  given  by  a  com- 
plainant obtaining  the  appointment  of  a  receiver  is  claimed  to  be  de- 
fective and  not  in  compliance  with  the  statute,  the  remedy  is  not  by 
appeal  but  by  application  to  the  appointing  court. 

10.  Return  nulla  bona— «?/ien,  insufflcient  to  sustain  creditor's  biU, 
A  return  nulla  bona  made  by  direction  of  the  complainant's  attorney 
without  any  reasonable  effort  by  the  sheriff  to  collect  the  execution 
from  the  legal  assets  of  the  defendant  is  not  sufficient  to  sustain  a 
creditor's  bill. 

11.  Return  nui^la  bona— M?7ien,  sufficient  to  maintain  creditor's  bUL 
A  return  riulla  bona  is  sufficient  where  the  sheriff  has  made  proper  and 
unavailing  efforts  to  collect  tlie  execution,  notwitlistanding  such  execu- 
tion may  not  have  been  held  by  him  during  the  entire  term  of  it«  life. 

12.  Return  nulla  bona— ir/ien,  not  essential  to  maintain  bill  in 
nature  of  creditor's  bill,  A  bill  in  aid  of  execution  is  in  the  nature  of  a 
creditor's  bill  and  may  be  maintained  notwithstanding  an  execution 
has  not  been  returned  nulla  bona,  and  there  is  no  distinction  in  this  re- 
gard between  a  case  where  the  judgment  debtor  has  fraudulently  con- 
veyed land  and  one  in  which  he  has  with  his  own  funds  purchased  land 
and  fraudulently  placed  it  in  the  name  of  another. 

Appeal  from  an  interlocutory  order  appointing  a  receiver  and  grant- 
ing injunction.  Appeal  from  the  Circuit  CJourt  of  Cook  County;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1904.    Affii*med.     Opinion  filed  November  28,  1904, 
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Statement  by  the  Court.  This  is  an  appeal  from  an . 
interlocutory  order  of  the  Circuit  Court  of  Cook  county, 
entered  July  1,  1904,  granting,  until  further  order  of  said 
Circuit  Court,  certain  injunctions  against  the  appellants 
and  others,  and  appointing  a  receiver  of  all  the  property 
and  estate  of  Peter  H.  Anderson  exempt  from  execution, 
also  of  certain  described  real  estate,  and  the  rents,  issues, 
income  and  profits  thereof,  which  real  estate,  by  the  bill  of 
complaint  in  said  cause,  is  alleged  to  consist  of  certain  lots 
in  Cook  county,  Illinois,  with  a  large  flat  or  apartment 
house  thereon,  producing  large  rents.  Said  bill  also  alleges 
that  this  real  estate,  with  other  pieces  of  real  property  out- 
side of  Illinois,  Peter  H.  Anderson,  tbr  principal  defend- 
ant, had  purchased  with  funds  claimed  to  have  been  property 
of  the  complainants,  as  hereafter  detailed,  and  caused  to  be 
conveyed  to  his  wife  and  co-defendant,  Frideborg  A.  Ander- 
son, under  the  pretense  that  the  same  was  her  separate 
estate  and  individual  property. 

This  bill,  on  which  these  injunctions  were  granted  and  this 
receiver  was  appointed,  was  brought  by  Hultberg  and  the 
Swedish  Evangelical  Mission  Covenant,  an  Illinois  corpora- 
tion, against  Peter  H.  Anderson,  Frideborg  A.  Anderson, 
his  wife,  and  various  other  defendants,  and  sets  up  an 
agreement  between  Hultberg,  acting  for  himself  and  as 
successor  in  title  to  and  representing  the  interest  of  the 
Swedish  Evangelical  Mission  Covenant,  for  a  certain  arbi- 
tration of  matters  in  difference  between  himself  and  the 
said  Mission  Covenant,  on  the  one  side,  and  Peter  H.  An- 
derson and  others  on  the  other,  respecting  the  title  to, 
and  the  proceeds  of,  a  certain  mining  claim.  It  sets  up, 
also,  the  award  of  the  arbitrators,  a  part  of  which  was 
a  finding  that  Hultberg  was  entitled  to  recover  $232,200 
from  Peter  H.  Anderson.  It  further  alleges  a  decree  of 
the  Circuit  Court  of  Cook  county,  entered  June  13, 
1904,  in  a  cause  in  which  it  had  jurisdiction  of  the  parties 
and  subject-matter,  finding  that  the  award  was  in  all  re- 
spects valid  and  binding  on  the  parties,  and  ordering  "  that 
said  Peter  H.  Anderson  forthwith  pay  to  said  Xel?  O. 
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Hultberg  the  sum  of  $232,200,  with  interest  thereon  at  the 
rate  of  five  per  cent  per  annum  from  the  13th  day^  of  April, 
A.  D.  1904,  and  that  in  default  of  such  payment  execution 
issue  therefor  in  favor  of  said  Nels  O.  Hultberg  and  against 
said  Peter  H.  Anderson,  and  that  said  Nels  O.  Hultberg  be 
also  at  liberty  to  apply  to  this  court  for  such  other  and 
further  orders  in  the  premises  as  may  be  necessary  or  proper 
to  compel  the  payment  by  said  Peter  H.  Anderson  of  tlie 
amount  so  required  to  be  paid  by  him  to  said  Nels  O.  Hult- 
bero^."  The  bill  in  this  cause  then  recites  that  on  June  15, 
1904,  execution  for  $232,200,  issued  for  this  amount  in 
favor  of  Hultberg  v.  Peter  H.  Anderson,  and  was  on  that 
day  delivered  to  the  sheriff;  that  the  sheriff  on  June  30, 
1904,  returned  said  execution  wholly  unsatisfied,  and  that 
the  decree  is  unsatisfied. 

After  the  usual  allegations  of  a  creditor's  bill,  according 
to  the  information  and  belief  of  complainants,  as  to  bene- 
ficial or  other  interests  owned  by  Peter  H.  Anderson  in 
the  possession  and  control  of  other  parties,  the  bill  makes 
specific  allegations  summarized  as  follows: 

That  complainant  Hultberg's  claim  was  for  the  profits  of 
a  mine  in  Alaska  known  as  "  No.  9  Above  on  Anvil  Creek," 
from  October,  1S98,  to  the  date  of  the  award  above  de- 
scribed, on  April  13,  1904;  that  Peter  H.  Anderson  had  re- 
ceived and  wrongfully  converted  these  proceeds;  that  Peter 
H.  Anderson  obtained  the  title  to  this  placer  mine  "  No.  9," 
etc.,  in  trust  for  the  covenant;  that  aside  from  the  proceeds  of 
said  mine  and  the  property  acquired  by  means  thereof,  and 
aside  from  certain  other  mining  claims  and  placer  mines  in 
Alaska  and  the  proceeds  thereof,  which  proceeds  did  not 
exceed  the  sum  of  S80,000,  said  Anderson  never  had  any 
resources  or  means,  and  that  all  other  property  acquired 
by  him  subsequent  to  the  location  of  "  No.  9  "  was  acquired 
by  him  by  the  wrongful  use  of  the  proceeds  of  *'  No.  9;  '■ 
that  immediately  after  determining  fraudulently  to  convert 
these  proceeds,  he  purchased  and  caused  to  be  conveyed  to 
Frideborg  A.  Anderson,  his  wife,  the  real  estate  in  Cook 
county  above  described,  and  certain  other  real  estate  in 
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Dickinson  county,  Kansas;  that  thereafter,  out  of  said  pro- 
ceeds, he  paid  over  to  his  said  wife,  Frideborg,  large  sums 
of  money,  in  amount  unascertained,  which  she  now  claims 
as  her  own;  that  the  said  Frideborg  A.  Anderson  never 
had  any  means  of  her  own  otherwise  than  through 
Peter  H.  Anderson's  wrongful  use  of  the  proceeds  of  said 
"  No.  9; "  that  all  transfers  of  property  ever  made  or  caused 
to  be  made  by  said  Peter  H.  Anderson  to  Frideborg  A. 
Anderson  were  gifts  from  him  to  her  without  any  valuable 
consideration;  that  from  the  location  of  the  said  mine  "  No. 
9  "  to  the  making  of  the  award  on  April  13,  1904,  Peter 
n.  Anderson  was  insolvent,  and  during  all  said  time  the 
property  owned  by  him,  together  with  that  conveyed,  as 
alleged,  fraudulently,  to  Frideborg  A.  Anderson,  was  insuffi- 
cient to  pay  the  amount  due  complainant;  that  all  such 
conveyances  made  or  caused  to  be  made  by  Peter  H.  to 
Frideborg  A.  Anderson  were  made  fraudulently  and  for 
the  purpose  of  hindering  and  delaying  creditors,  and  par- 
ticularly complainants,  in  the  collection  of  the  said  claim; 
that  in  April,  1904,  after  the  making  of  the  award,  Frideborg 
A.  Anderson  and  Peter  H.  Anderson  executed  and  delivered 
to  the  Chicago  Title  and  Trust  Company  a  trust  deed  of 
the  said  real  property  in  Cook  county,  to  secure  said  Fride- 
borg A.  Anderson's  note  for  $40,000,  and  that  said  trust 
deed  and  note  were  executed  and  delivered  further  to 
hinder  and  delay  the  creditors  of  Peter  H.  Anderson, 
especially  the  complainants,  %nd  in  pursuance  of  a  conspir- 
acy between  said  Frideborg  A.  and  Peter  H.  Anderson,  to 
hinder  and  delay  complainant  Hultberg  in  the  collection  of 
the  decree  above  described. 

The  bill  further  alleges  as  to  Frideborg  A.  Anderson  (in 
whose  behalf  this  appeal,  taken  by  her  and  Peter  II. 
jointly,  is  most  strongly  pressed)  that  on  the  property  in 
Cook  county,  before  described,  (lots  four  (4)  and  five  (5)  in 
Lundgren's  subdivision,  etc.)  there  is  a  large  flat  or  apart- 
ment building  of  great  value,  of  which  Peter  H.  and  Fride- 
borg A.  Anderson  are  receiving  the  rents,  amounting  to  a 
large  sum,  instead  of  applying  the  same  towards  a  satis- 
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faction  of  the  decree,  and  that  complainants  have  reason 
to  fear,  and  do  fear,  that  said  Peter  and  Frideborg  will, 
unless  enjoined,  sell,  convey,  encumber,  or  otherwise  dis- 
pose of  said  property  so  as  to  prevent  its  application  to- 
wards the  decree,  and  that  unless  a  receiver  of  the  rents, 
etc.,  of  said  property  be  appointed,  they  will  collect  and  so 
dispose  of  the  same  as  to  prevent  the  application  thereof 
to  the  satisfaction  of  the  decree. 

The  bill  further  alleges,  on  information  and  belief,  that 
Peter  and  Frideborg  Anderson  are  renters  of  a  deposit  box 
in  the  Chamber  of  Commerce  Vault  Company,  in  which 
they  have  a  large  amount  of  money  and  securities  which 
ought  to  be  applied  to  the  satisfaction  of  said  decree, 
and  that  if  any  portion  of  it  is  claimed  by  Frideborg  A. 
Anderson  as  her  separate  property,  the  portion  so  claimed 
was  given  to  her  by  Peter  Anderson  out  of  the  proceeds 
of  said  mine  No.  9,  and  that  such  gift  \^as  fraudulent 
against  complainants. 

There  are  further  allegations  that  the  land  in  Dickinson 
county,  Kansas,  ought  to  be  applied  to  the  satisfaction  of 
the  decree,  and  that  complainants  fear,  and  have  reason  to 
fear,  that  unless  enjoined,  Peter  H.  and  Frideborg  A.  An- 
derson will  dispose  of  the  same  for  the  purpose  of  prevent- 
ing the  application  thereof  to  the  payment  of  the  decree. 

It  is  also  represented,  on  information  and  belief,  that 
Frideborg  A.  Anderson  has  on  deposit  in  a  certain  bank  in 
Sweden  over  ten  thousand  irtollars,  given  to  her  without 
consideration  by  her  husband,  Peter,  out  of  the  proceeds 
of  mine  No.  9,  and  which  ought  to  be  applied  towards  the 
satisfaction  of  said  decree,  but  which  the  complainants 
fear,  and  have  reason  to  fear,  said  Frideborg  will  withdraw 
and  dispose  of  so  as  to  prevent  its  application  to  the  pay- 
ment of  the  decree. 

Besides  these  allegations  of  the  bill  directly  affecting 
Frideborg  A.  Anderson,  there  are  statements  on  informa- 
tion and  belief,  that  Peter  H.  Anderson  is  the  owner  of  a 
large  amount  of  the  capital  stock  of  the  Brazilian  Diamond, 
Gold  &  Developing  Company,  and  of  fifty  shares  of  the 
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capital  stock  of  the  State  Bank  of  Chicago,  and  that  he 
has  money  on  deposit  in  that  bank,  and  that  complainants 
fear  that  he  will  dispose  of  said  stock  and  money  on  de- 
posit so  as  to  prevent  their  application  to  the  satisfaction 
of  the  decree,  unless  enjoined  from  doing  so. 

There  are  also  allegations  in  the  bill  concerning  the  or- 
ganization of  certain  corporations  known  as  the  White  Star 
Mining  Company  of  California  and  the  White  Star  Mining 
Company  of  Illinois,  and  the  transfer  to  them  successively 
of  the  title  to  mine  No.  9  and  its  proceeds,  which  allega- 
tions, as  they  are  of  more  importance  in  the  appeal  from  this 
decree,  hereafter  to  be  disposed  of,  of  the  White  Star  Mining 
Company,  than  in  the  one  of  the  Andersons'  now  under  con. 
sideration,  we  will  not  detail  at  length  here. 

The  bill  was  verified  by  Nels  O.  Hultberg  in  the  usual 
form.  By  amendment,  also  so  verified,  made  by  leave  of 
court  on  the  day  (July  1,  1904,)  on  which  the  original  bill 
was  filed,  it  was  alleged  that  on  June  14, 1904,  prior  to  the 
issuance  of  the  execution  heretofore  mentioned,  and  to  pre- 
vent service  upon  him  of  such  execution,  Peter  H.  Ander- 
son departed  from  Cook  county  and  has  not  since  returned 
to  Illinois;  that  since  the  issuance  of  said  execution  the 
sheriff  has  made  all  possible  efforts,  but  has  not  been  able 
to  ascertain  said  P.  H.  Anderson's  whereabouts,  nor  any 
information  thereof,  nor  find  any  property  belonging  to 
him  subject  to  execution;  that  the  sheriff  twice  called  at 
said  Anderson's  usual  place  of  abode  to  make  a  demand  of 
paN^ment;  that  since  the  making  of  the  award  Peter  H. 
Anderson  has  been  engaged  in  making  fraudulent  convey- 
ances and  dispositions  of  his  property,  to  hinder  and  delay 
complainants  in  enforcing  payment  of  said  decree,  and  that 
by  reason  of  such  fraudulent  disposition  it  is  impossible  for 
the  sheriff  by  means  of  said  execution  to  collect  any  portion 
of  the  decree,  and  that  if  the  sheriff  had  retained  the  execu- 
tion without  returning  it  until  ninety  days  after  its  date, 
such  retention  would  have  enabled  Peter  H.  Anderson  to  so 
fully  and  completely  dispose  of  his  property  and  assets  as 
greatly  to  imperil,  if  not  totally  destroy,  all  chance  of  com- 
plainants enforcing  collection  of  the  said  decree. 
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The  prayer  of  the  bill,  besides  asking  the  usual  discover}' 
and  the  ultimate  application  to  the  satisfaction  of  the  do 
cree  for  $232,200  described  in  the  bill  of  any  property  be- 
longing to  Peter  H.  Anderson,  or  in  which  he  has  any  ben- 
eficial interest,  including  by  particular  description  the  real 
property  alleged  in  the  bill  to  be  in  Frideborg  A.  Anderson's 
name,  but  alleged  to  have  been  acquired  by  her  through 
money  or  property  furnished  by  Peter  H.  Anderson,  asks 
for  injunctions  against  Peter  H.  Anderson,  against  the 
Brazilian  Diamond  Co.,  the  State  Bank  of  Chicago  and  other 
defendants,  and  also  asks  for  one,  until  the  further  order 
of  the  court,  against  Frideborg  A.  Anderson,  restraining 
her  from  disposing  of  or  encumbering  in  any  manner  the 
real  estate  above  described  in  Illinois  and  in  Kansas,  or  any 
other  property,  real  or  personal,  wheresoever  situated, 
which  she  acquired  directly  or  indirectly  through  means 
furnished  by  Peter  H.  Anderson,  and  from  removing  from 
any  safe  deposit  box  any  money  or  securities,  or  taking 
any  such  property  beyond  the  jurisdiction  of  the  court,  and 
from  withdrawing  from  any  bank  anywhere  any  money  in 
such  bank  to  her  credit,  or  from  disposing  of  any  promis- 
sory note  secured  by  any  deed  of  trust  executed  by  her. 
It  also  asks  for  the  appointment  of  a  receiver  of  all  the 
property  of  Peter  H.  Anderson,  and  also  a  receiver  of  lots 
four  (4)  and  five  (5)  in  Luncigren's  subdivision,  etc.,  **  to 
take  and  collect  the  rents,  issues  and  profits  thereof"  until 
the  further  order  of  the  court,  and  also  to  take  possession 
of  all  other  property,  real  and  personal,  of  whatsoever  kind 
and  nature,  within  the  jurisdiction  of  the  court  which  said 
Frideborg  A.  Anderson  has  received  or  acquired  directly  or 
indirectly  through  money  or  property  furnished  *  by  said 
Peter  H.  Anderson,  and  to  hold  the  same  subject  to  the 
further  order  of  the  court. 

The  afiidavit  of  Nels  O.  Hultberg,  the  complainant,  to 
the  bill,  contained  the  allegation  that  the  rights  of  the  com- 
plainant would  be  unduly  prejudiced  if  the  writs  of  injunc- 
tion prayed  for  in  the  bill  were  not  issued  immediately  and 
without  notice  to  the  defendants. 
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In  accordance  with  the  prayer  of  the  bill  as  above  set 
forth,  and  in  the  terms  as  prayed,  injunctions  until  the  fur- 
ther order  of  the  court  were,  on  the  day  the  bill  was  filed, 
July  1, 1904,  ordered  against  Peter  H.  Anderson,  Frideborg 
A.  Anderson  and  the  other  defendants,  upon  a  bond  of 
$5,000  from  the  complainant.  By  the  same  order  the  Equi- 
table Trust  Company  was  appointed  receiver  to  take  pos- 
session of  all  the  property  of  Peter  H.  Anderson  and  the 
said  lots  four  (4)  and  five  (5)  in  Lundgren's  subdivision,  etc., 
and  the  rents,  issues,  incomes  and  profits  thereof,  "  upon  the 
complainant,  Nels  O.  Hultberg,  executing  a  bond  in  the  sum 
of  one  thousand  dollars,  with  Swan  A.  Matson  and  Charles 
G.  Peterson  as  surety,  conditioned  to  pay  all  damages,  in- 
cluding reasonable  attorney's  fees  sustained  by  reason  of 
the  appointment  and  acts  of  such  receiver  in  case  the  ap- 
pointment of  such  receiver  is  revoked  or  set  aside."  Peter 
H.  Anderson  and  Frideborg  A.  Anderson  are  ordered  to 
assign  and  attorn  to  said  receiver,  and  to  appear  before  a 
master  in  chancery  to  submit  to  an  examination.  The  re- 
ceiver is  given  power  to  make  leases  of  the  real  estate  for 
terms  not  exceeding  one  year. 

From  this  interlocutory  decree  Petw  H.  Anderson  and 
Frideborg  A.  Anderson,  as  above  set  forth,  jointly  appealed, 
as  allowed  by  statute,  and  have  assigned  numerous  errors. 

Healy  &  Caylor,  for  appellants. 

^ViNSTON,  Payne  &  Stbawn  and  Harris  F.  Williams,  for 
appellees. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

To  our  mind  the  most  serious  objection  made  to  this  inter- 
locutory order  is  that  it  was  entered  without  notice  to  the 
appellants,  especially  that  it  was  so  entered  without  notice 
to  the  appellant  Frideborg  A.  Anderson.  Chapter  69  of 
the  Revised  Statutes  of  Illinois,  section  3,  provides  that "  No 
court,  judge  or  master  shall  grant  an  injunction  without 
previous  notice  of  the  time  and  place  of  the  application 
having  been  given  to  the  defendants  to  be  affected  thereby, 


240  Appellate  Courts  of  Illinois. 

Vol.  117.]  Anderson  v.  Hultberg. 

or  such  of  them  as  can  conveniently  be  served,  unless  it 
shall  appear,  from  the  bill  or  affidavit  accompanying  the 
same,  that  the  rights  of  the  complainant  will  be  unduly 
prejudiced  if  the  injunction  is  not  issued  immediately  and 
without  notice."  Although  this  statute  by  its  terms  recog- 
nizes the  right  and  propriety  of  a  chancellor  in  some  cases 
and  under  some  conditions  granting  injunctions  without 
notice,  it  is  equally  plain  from  its  terms  that  the  legislature 
intended  by  it  to  safeguard  defendants  in  litigation  from 
what  it  deemed  a  power  of  courts  of  chancery  often  danger- 
ous and  liable  to  grave  abuse.  It  may  well  be  doubted 
whether  the  cases  are  not  much  fewer  than  the  general 
practice  of  such  courts  would  seem  to  indicate,  where  notice 
can  be  properly  dispensed  with  before  the  injunctional  order 
is  issued.  And  it  is  very  probable  that  in  many  cases,  also, 
where  immediate  action  seems  necessary  in  an  emergency  to 
preserve  existing  conditions,  a  temporary  stay  or  restraining 
order,  expiring  at  some  definite  time  set  for  the  hearing  of 
the  application  for  the  formal  injunction  pendente  lite^ 
might  serve  the  purpose  equally  with  the  granting  of  such 
an  indefinite  injunction  in  the  first  instance.  Even  more  is 
extreme  caution  necessary  in  determining  an  emergency 
sufficient  to  warrant  the  appointment  of  a  receiver  without 
notice.  Only  in  cases  of  exceptional  occurrence  and  emer- 
gency is  this  proper  or  justifiable.  To  this  doctrine  this 
court  is  fully  committed  in  numerous  cases,  and  from  it  we 
have  no  disposition  to  recede.  Nor  do  we  minimize  its  im- 
portance. Consolidated  Stanley  M.  &  M.  Co.  v.  Loeber,  96 
111.  App.  12S;  Larson  v.  West,  110  111.  App.  150.  But 
whether  or  not  any  particular  case  so  falls  within  the 
proper  application  of  it  as  to  make  the  action  of  the  trial 
court  such  an  abuse  of  the  undoubted  discretion  withjwhich 
such  court  is  invested  in  this  regarB,  as  to  be  erroneous,  is 
a  question  necessarily  often  of  much  difficulty  and  depend 
ent  on  the  facts  of  that  particular  case.  That  the  discretion 
does  exist  and  may  be  used  without  being  abused,  there  can 
be  no  doubt.  To  this  proposition  this  court  is  as  fully  com- 
mitted as  it  is  to  the  proposition  that  such  discretion 
should  only  be  used  with  great  caution.    Chicago  Exhibi- 
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tion  Co.  V.  111.  State  Board  of  Agriculture,  77  111.  App. 
340;  Hancock  v.  American  Bonding  &  Trust  Co.,  86  111. 
App,  630,  633. 

In  the  case  at  bar  the  allegations  of  the  bill  must  be  taken 
on  this  appeal  as  true.  They  have  been  summarized  so  far 
as  they  affect  this  question  and  these  appellants  in  the  state- 
ment prefixed  to  this  opinion,  and  need  not  be  repeated  at 
length.  It  is  enough  to  say  that  they  are  sufficient,  so 
taken  as  true,  to  raise  the  presumption  that  the  decree 
which  it  is  sought  to  collect  by  this  bill  was  for  monej^  be- 
longing to  the  complainants  and  fraudulently  converted  by 
the  principal  defendant,  Peter  H.  Anderson,  to  his  own  use 
in  1899  and  subsequently;  that  in  1899  he  married  the  de- 
fendant Frideborg  A.  Anderson,  and  that  shortl v  afterward 
he  bought  with  this  money,  but  put  into  his  wife's  name, 
the  real  estate  over  which  the  receivership  was  created,  and 
which  he  and  his  wife  are  enjoined  from  conveying  or  en- 
cumbering; that  Frideborg  A.  Anderson  never  gave  any 
consideration  of  an}'  kind  for  this  property  to  him  or  other- 
wise, and  had  no  means  of  her  own  at  any  time  with  which 
to  furnish  any  such  consideration,  and  never  acquired  any 
means  except  by  her  husband's  bestowal  on  her  of  the  pro- 
ceeds of  this  fraudulent  conversion;  that  subsequently  said 
Peter  H.  Anderson  paid  large  but  unascertained  sums  to 
Frideborg  as  gifts,  without  consideration,  out  of  these  funds; 
that  at  all  times  since  making  the  conversion  aforesaid, 
Peter  H.  Anderson  has  been  insolvent;  that  almost  immedi- 
ately after  an  award  of  arbitrators  had  been  made  against 
him  in  favor  of  complainant  in  this  bill  for  the  amount  for 
which  the  decree  that  is  the  basis  of  this  bill  was  rendered, 
Frideborg  A.  Anderson  and  said  Peter  H.  Anderson  encum- 
bered the  real  estate  in  question,  made  the  subject  of  the 
receivership,  for  a  very  large  sura;  tending  to  show,  or  at 
least  to  cause  reasonable  fear,  either  that  they  were  con- 
verting it  into  a  form  which  could  be  more  easily  concealed, 
or,  as  the  bill  alleges,  were  executing  instruments  placing 
an  apparent  lien  on  said  land  for  the  purpose  of  hindering 
and  delaying  the  creditors  of  Peter  H.  Anderson,  and  that 

Tok  CXYII  M 


242  Appellate  Courts  of    Illinois, 

Vol.  117.]  Anderson  v.  Hultberg. 

Peter  H.  Anderson  had  also,  before  said  award,  arranged 
for  certain  dispositions  in  relation  to  his  mining  property, 
by  means  of  certain  corporations  and  the  defendants  John- 
son and  Bernard,  for  the  purpose  of  concealing  his  assets 
from,  and  hindering,  delaying  and  defrauding  his  creditors, 
particularly  the  complainants,  this  purpose  being  known 
to  said  corporations  and  said  Johnson  and  Bernard;  that 
on  the  13th  day  of  June,  1904,  the  Circuit  Court,  in  a  suit 
in  which  P.  H.  Anderson  was  both  defendant  and  cross- 
complainant,  entered  a  decree  finding  that  the  award  of  the 
arbitrators  was  legal,  valid,  binding  and  conclusive,  and 
ordering  the  payment  of  the  $232,200  and  interest  to  Ilult- 
berg,  and  that  execution  issue  therefor;  that  on  the  next 
day  Peter  H.  Anderson,  for  the  purpose  of  preventing  the 
service  upon  him  of  such  writ  of  execution  as  might  issue 
on  said  decree,  left  the  state  and  had  not  returned  when 
the  bill  was  filed  and  the  first  amendment  to  it  made. 

Nothing  is  alleged  in  the  bill  as  amended  of  the  where- 
abouts of  Frideborg  A.  Anderson  on  July  1,  and  it  is  not 
necessary  for  us  to  hold  that  in  any  one  of  these  allegations 
separately,  or  in  them  all  taken  together,  there  is  that 
which  shows  conclusively  to  the  mind  of  this  court  that  the 
rights  of  the  complainants  would  have  been  unduly  preju- 
diced had  an  attempt  at  least  been  made  to  find  and  serve 
Frideborg  A.  Anderson  with  notice  of  the  application  for 
the  injunctions  and  for  the  receiver.  The  complainant, 
however,  swore,  in  the  language  required  by  the  statute, 
that  such  would  be  the  result  if  action  was  deferred,  and 
the  court  below,  with  these  allegations  and  affidavit  before 
it,  evidently  considered  that  the  affidavit  was  justified  by 
the  sworn  allegations.  We  cannot  saj^  that  it  was  an  abuse 
of  his  discretion  amounting  to  error. 

This  was  not  such  a  matter  as  the  taking  of  a  going  busi- 
ness concern  out  of  the  hands  of  its  managers  and  turning 
it  over  to  an  officer  of  the  court  might  be.  No  great  change 
in  the  management  or  condition  or  character  of  the  prop- 
erty, against  the  transfer  of  which  the  injunctions  are  issued, 
can  be  anticipated  because  of  them  or  even  because  of  the 
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receivership  created  in  relation  to  a  portion  of  it.  By  the 
operation  of  the  injunctions  and  the  receivership,  nothing 
more  than  temporary  inconvenience  to  any  defendant  can 
be  reasonably  expected  to  result  if  the  outcome  of  the  full 
final  investigation  of  the  cause  should  be  in  his  or  her  favor. 
In  the  meantime  such  injunctions  and  receivership  preserve 
the  property  in  statu  quo,  and  accumulate  its  income  in  a 
fund,  for  the  benefit  of  whomever  it  shall  be  finally  adjudged 
is  entitled  to  them.  In  view  of  the  sworn  allegations  of  the 
bill  and  the  state  of  the  whole  litigation,  this  seems  a  de- 
sirable result,  and  although  we  look  with  great  disfavor  on 
the  appointment  of  receivers  without  notice,  and  in  the  case 
at  bar  are  inclined  to  think  it  would  have  been  better  to 
have  provided  for  such  notice  of  the  application  if  the  par- 
ties most  nearly  affected  by  it  could  be'  found,  we  are  not 
disposed,  recognizing  the  necessary  element  of  discretion 
vested  in  the  trial  court  in  that  regard,  to  reverse  an  inter- 
locutory order  so  plainly  preservative  of  the  static  quo  as 
this  at  bar,  solely  on  account  of  this  feeling. 

Another  reason  insisted  on  by  appellants  for  the  reversal 
they  ask,  is  that  the  bill  under  discussion  is  a  creditor's  bill 
and  that  the  judgment  creditor  has  not  exhausted  his  rem- 
edy at  law,  so  as  to  enable  him  under  this  statute  to  main- 
tain this  bill.  To  the  rule  which  they  insist  is  applicable  in 
this  cause  in  this  regard,  they  cite  many  cases  in  the  Su- 
preme Court  and  this  court.  But  that  rule  we  understand 
to  be  only  this — that  in  a  creditor's  bill  under  section  49  of 
the  Chancery  Act  (Revised  Statutes,  chapter  22)  merely  to 
discover  equitable  assets,  the  provisions  of  the  statute  au- 
thorizing such  a  bill  after  execution  shall  have  been  returned 
unsatisfied  in  whole  or  in  part,  are  not  fulfilled  by  a  return 
made  by  order  of  plaintiflf's  attorney  without  any  reason- 
able effort  by  the  sheriff  to  collect  the  execution  from  the 
legal  assets  of  the  defendant. 

It  is  certain  that  it  does  not  go  to  the  extent  of  requiring 
the  sheriff  to  hold  the  execution  for  the  full  term  of  its  life 
after  proper  but  unavailing  efforts  have  been  made  to  col- 
lect ity  and  the  defendant  has  left  the  state  to  evade  a  de- 
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mand.  That  these  thingfs  happened  in  this  case  are  tlie 
sworn  allei^ations  of  the  amended  bill.  Bowen  v.  Park- 
hurst,  24  111.  25S;  First  Nat'l  Bank  v.  Gage,  79  111.  207; 
Huntington  v.  Metzger,  158  111.  272,  283-5;  Russell  v.  Chi- 
cago  Trust  &  Savings  Bank,  139  111.  538;  Howe  v.  Babcock, 
72  111.  App.  68;  Illinois  Malleable  Iron  Co.  v.  Graham^  55 
111.  App.  266. 

Nor  do  we  think  that  it  can  be  said,  in  view  of  the  alle- 
gations of  the  bill  concerning  the  action  of  the  sheriff  and 
his  return  on  the  execution,  that  the  bill  itself  shows  that 
such  return  was  collusive  or  improper,  because  it  also  alleges 
the  ownership  of  fifty  shares  of  the  capital  stock  of  the 
State  Bank  of  Chicago,  which  might  have  been  levied  on. 
Passing  by  the  obvious  difficulty  of  securing  a  satisfactory 
return  from  any  levy  of  an  execution  on  shares  of  stock  in 
a  corporation,  inasmuch  as  they  can  only  be  sold  subject  to 
the  rights  of  any  undiscovered  and  undiscoverable  prior 
pledgee  or  vendee,  the  allegation  falls  short  of  a  positive 
assertion  that  the  shares  stood  in  the  appellant's  name,  and 
were  therefore  subject  to  the  statutory  method  of  levy 
against  him.  He  might  be  "the  owner"  of  shares  stand- 
ing in  the  name  of  another.  Nor  is  the  prayer  in  the  bill 
that  an  injunction  may  issue  against  the  State  Bank,  re- 
straining it  from  permitting  any  transfer  of  shares  of  its 
capital  stock  standing  in  the  name  of  P.  H.  Anderson, 
tantamount  to  an  assertion  that  there  are  such  shares  stand- 
ing in  his  name. 

But,  in  addition  to  all  this,  we  think  that  this  bill  is  not 
merely  a  creditor's  bill  under  section  49  of  the  Chancery 
Act.  It  is  perhaps  that,  but  it  is  also  something  more. 
Its  allegations  bring  it  within  the  class  of  bills  described  in 
Miller  v.  Davidson,  3  Gilman,  618,  "allied  to  creditors' 
bills,"  where  the  complainant  seeks  to  remove  fraudulent 
obstructions  out  of  the  way  of  the  collection  of  his  judg- 
ment. In  many  cases  since,  the  Supreme  Court  of  Illinois 
has  recognized  the  distinction  and  held  that  in  such  bills  it 
is  not  necessary  to  allege,  nor,  to  sustain  them,  necessary  to 
prove,  that  the  legal  remedy  on  the  judgment  has  been  ex- 
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hausted.  Green  way  v.  Thomas,  14  111.  271;  Weigh  tman  v. 
Hatch,  17  111.  281;  Wisconsin  Granite  Co.  v.  Gerrit}^  144 
111.  77.  The  Appellate  Court  of  the  Fourth  District  has 
clearly  expressed  this  distinction.  In  Quinn  v.  The  People, 
45  III.  App.  547,  that  court  says,  speaking  of  this  latter  class 
of  bills :  "  The  right  to  file  a  bill  immediately  upon  ob- 
taining judgment  in  such  cases  is  based  upon  the  fraud 
practiced,  and  lies  at  the  foundation  of  equity  jurisprudence; 
it  is  not  based  upon  the  statute." 

We  see  no  reason  for  distinction  between  a  case  in  which 
land  has  been  fraudulently  conveyed  by  the  judgment 
debtor  before  judgment,  and  one  in  which,  when  insolvent, 
he  has  with  his  funds  purchased  land  and  taken  the  convey- 
ance in  the  name  of  another.  In  both  cases  the  fraud  is  the 
basis  of  the  suit  and  the  cause  for  the  relief  prayed  and  the 
reasons  "lying  at  the  foundation  of  equit}'  jurisprudence," 
which  would  justify  the  suit  in  one  case  before  exhaustion 
of  legal  remedies  would  do  so  in  the  other.  Nothing  to 
the  contrary  of  this  is  decided  in  McDowell  v.  Cochran,  11 
111.  31,  cited  by  appellant  in  his  reply  brief,  although  a 
pure  dictum  ther^in  might  be  so  construed. 

It  is  further  urged  that  even  if  the  matter  of  want  of 
notice  before  the  entering  of  the  order  is  overlooked,  the 
allegations  of  the  bill  are  not  suflScient  to  justify  the  order 
granting  the  injunctions  and  appointing  the  receiver,  and 
that  it  is  therefore  erroneous.  It  is  said  that  all  the  alle- 
gations on  which  the  order  is  based  are  vague  allegations 
of  fear  on  the  part  of  the  complainants,  and  not  of  specific 
fiicts  from  which  the  court  can  see  that  danger  to  the  com- 
plainants' rights  existed.  We  do  not  so  read  the  record, 
as  appears  from  our  discussion  of  these  allegations  when 
treating  of  the  question  of  notice.  They  are  positively 
sworn  to,  and  we  think  are  sufficient,  taken  as  true,  to  jus- 
tify both  the  interlocutory  injunctions  and  the  receivership 
as  "modes  by  which  the  court  preserves  the  property  in 
dispute  with  the  least  injury  to  all  parties  until  it  can 
finally  determine  their  respective  rights,"  and  that  in  con- 
sidering "  the  comparative  injury  which  might  result  from 
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granting  or  withholding  the  injunction,"  the  trial  court 
could  hardly  have  decided  otherwise.  See  Chicago  Exhi- 
bition Co.  V.  Illinois  State  Board,  77  111.  App.  340,  and  cita- 
tions therein  from  Daniell's Chancery  Pleading  and  Practice. 

Complaint  is  made  of  the  drastic  character  of  the  injunc- 
tion in  that  it  forbids  Frideborg  A.  Anderson  to  withdraw 
any  money  from  any  bank  in  this  state  or  elsewhere,  by 
check  or  otherwise,  in  which  bank  there  may  be  any  money 
on  deposit  to  her  credit  or  subject  to  her  order.  Among 
the  allegations  of  the  bill  on  which  the  order  was  granted, 
is  one  in  effect  that  aside  from  personal  effects  of  a  trifling 
nature,  Frideborg  A.  Anderson  never  had  any  means  of  her 
own  otherwise  than  through  her  husband's  wrongful  use  of 
the  complainants'  money,  and  property  transferred  to  her 
as  a  gift,  without  consideration,  by  him.  It  is  not  to  be 
doubted  that  if,  on  application  for  dissolution  or  modifica- 
tion to  the  court  below,  it  is  shown  by  Frideborg  A.  An- 
derson that  she  has  money  deposited  in  bank,  not  in  fact 
given  to  her  by  her  husband  without  consideration  and 
while  insolvent,  it  will  modify  the  injunction  to  the  extent 
rendered  proper  by  such  showing. 

The  remaining  objections  made  to  the  order  by  the  ap- 
pellants amount  to  this :  first,  that  the  order  by  which  the 
receiver  was  appointed  was  entered  before  the  complainants 
executed  and  filed  the  statutory  bond  required  by  the  Act 
of  May  15, 1903,  concerning  the  appointment  and  discharge 
of  receivers;  and,  secondly,  that  the  bond  given  in  accord- 
ance with  that  order  of  appointment  is  insuflicient  in  amount 
and  defective  in  form.  "We  do  not  consider  these  objections 
tenable.  It  is  not  necessary  to  pass  upon  the  question 
whether  such  an  appointment,  without  a  contemporaneous 
provision  or  condition  that  it  should  be  on  the  iSling  of  a 
statutory  bond  by  the  complainant,  would  have  been  rever- 
sible or  not.  We  do  not  feel  disposed  to  place  such  a  nar- 
row construction  on  the  statute  as  to  say  that  where  the 
order,  as  in  this  case,  provides  that  the  appointee  "  be  and 
is  hereby  appointed  receiver,"  etc.,  "  upon  the  complain- 
ants' executing  a  bond  in  the  sum  of,"  etc., "  conditioned  to 


Chicago — First  District — A.  D.  1904.     247 

Plattdeu Cache  Grot  Glide  v.  Roes. 

pay,"  etc.,  it  is  erroneous  because  such  order  is  made  before 
such  bond  is  actually  executed  and  filed.  The  receiver  is 
but  the  officer  and  arm  of  the  court  which  appoints  bim, 
and  will  not  be  allowed  under  such  an  order  to  assume  the 
duties  of  his  office  or  appointment  until  the  contempora- 
neous order  concerning  the  bond  is  fulfilled.  The  statute 
by  such  an  order  is  complied  with  in  letter  and  spirit. 

As  to  the  amount  of  the  bond,  that  is  for  the  court  below, 
in  its  discretion,  to  fix,  and,  on  proper  representation,  to 
change,  if  it  can  be  shown  to  be  insufficient.  It  is  to  be 
noted  that  the  complainants'  bond  is  not  to  take  the  place 
of  or  secure  the  receiver's  responsibility  and  liability  on  his 
bond,  or  otherwise,  for  property  coming  into  his  hands;  but 
is  for  the  damages  resulting  and  attorney's  fees  rendered 
necessary  by  the  appointment  and  acts  of  the  receiver  if  the 
appointment  is  revoked  or  set  aside. 

If,  as  is  claimed,  the  condition  of  the  bond  does  not  com- 
ply substantially  with  the  statute  (on  which  we  express  no 
opinion),  it  is  plain  that  the  remedy  is  not  in  an  appeal  from 
the  order,  which  provides  for  the  proper  condition,  but  in  a 
representation  to  the  court  below  concerning  the  insuffi- 
ciency of  the  bond,  and  the  consequent  non-compliance 
with  the  terms  on  which  the  receiver  was  to  be  vested 
with  his  powers. 

The' interlocutory  order  appealed  from  is  affirmed. 

Affirmed. 


Plattdetttsehe  Grot  Glide  yon  de  Tereenigten  Staateu 

Ton  Nord  Amerika  v.  John  Boss^  for  use^  etc. 

Gen.  No,  11,834. 

1.  FoRFEiTURK— tp/ien  right  of,  because  of  member* s  age,  cannot  be 
insisted  upon.  A  forfeiture  of  the  rights  of  a  member  of  a  fraternal 
benefit  society  cannot  be  insisted  upon  because  of  the  fact  that  at  tlie 
time  he  joined  such  organization  he  was  beyo«d  the  age  limit  fixpd  by 
its  laws,  where  such  fact  was  known  and  acquiesced  in  by  the  officers 
of  such  society. 
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guilty  and  ordered  to  be  expelled.  He  appealed  to  the 
various  tribunals  in  the  society,  and  finally  on  August  9, 
1895,  the  order  of  expulsion  was  sustained  by  appellant's 
grand  lodge  in  convention  assembled.  It  does  not  appear 
that  thereafter  appellee  did  anything  to  procure  his  rein- 
statement or  disaffirm  the  expulsion  either  by  tendering 
dues  which  were  payable  quarterly  to  his  lodge  or  paying 
assessments  which  were  fixed  monthly  by  a  committee  of 
appellant,  or  by  bringing  mandamus  proceedings  or  in 
any  other  way,  until  November  11,  1901,  when  he  brought 
the  present  suit.  It  is  therefore  claimed  that  he  acqui- 
esced in  his  expulsion,  ceased  to  be  a  member  by  virtue  of 
the  expulsion,  and  is  barred  from  recovering  sick  benefits 
accruing  thereafter. 

Where  a  member  is  expelled  from  a  society  upon  pro- 
ceedings duly  and  regularly  conducted,  and  he  had  notice 
thereof  or  participated  therein  and  the  expulsion  is  in  all 
respects  a  legal  one,  the  contract  of  membership  and  his 
right  to  future  benefits  are  thereby  terminated.  The  decis- 
ion of  the  society  in  such  a  case  will  not  be  collaterally 
inquired  intq  by  the  courts,  but  will  be  held  as  binding  be- 
tween the  parties  until  set  aside  on  appeal  to  the  higher 
tribunals  of  the  society,  or  on  application  for  reinstate- 
ment in  the  courts.  Niblack  on  Benefit  Societies  and  Ac- 
cident Insurance,  2d  ed.,  paragraphs  319  and  52  and  cases 
there  cited;  Supreme  Lodge  v.  Zuhlke,  129  111.  295. 

The  question  therefore  arises,  was  appellee  legally  ex- 
pelled ?  The  charges  against  him  were,  not  that  he  had 
misrepresented  his  age,  but  that  he  had  *'  admitted  on  the 
4th  of  March,  1898,  that  he  was  too  old  at  the  time  of  his 
initiation  and  was  thereby  unlawfully  admitted  a  member 
of  the  guild,  Immenswarm  No.  26,  and  that  John  Ross 
(appellee)  also  stated  on  said  4th  of  March,  1898,  that  he 
told  this  to  "  divers  persons  (naming  them)  prior  to  his  in- 
itiation." The  record  recites  further  "  that  there  was  a  hear- 
ing upon  said  complaint  upon  due  notice  to"  appellee,  "and 
said  guild  found  JohnKoss  guilty  and  expelled  him," 
etc.     In  other  words,  he  was  charged  with  having  told  the 
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truth,  to  wit,  that  he  was  over  age,  and  found  guilty  of  the 
charge.  We  are  not  aware  of  any  rule  of  law  or  morals 
which  justifies  or  lends  any  color  to  depriving  a  man  of  his 
rights  simply  because  he  has  done  his  duty.  As  well 
might  appellee  have  been  expelled  for  paying  a  just  debt. 
The  order  of  expulsion  based  upon  the  pretended  charge 
was  absolutely  void  and  a  mere  nullity  in  the  eye  of  the  law. 

Such  being  the  case,  it  is  of  no  moment  that  he  did  not 
tender  payment  of  the  dues  and  assessments  that  accrued 
against  him  after  the  supposed  expulsion,  or  did  not  insti- 
tute proceedings  for  being  reinstated  into  bis  rights  as  a 
member.  By  approving  and  sustaining  the  act  of  expul- 
sion appellant  deliberately  took  and  has  ever  since  adhered 
to  the  position  that  appellee  had  ceased  to  be  a  member  of 
its  subordinate  lodge  and  had  lost  all  his  rights  as  such. 
He  had  a  right  to  believe,  and  no  doubt  did  believe,  that 
any  offer  by  him  to  pay  dues  or  assessments  would  be  re- 
fused. The  law  does  not  require  the  performance  of  a  use- 
less act. 

Third.  It  is  further  contended  that  appellee  should  not 
have  recovered  because  he  was  suspended  by  the  guild  for 
being  in  arrears  three  months  on  March  18,  1893,  in  respect 
of  dues  and  assessments  owing  by  him  and  amounting  to 
$3.25.  The  law  of  the  guild  provided  that  "  all  members 
who  have  not  paid  their  dues  and  assessments  before  the 
close  of  such  meetings  and  are  three  months  in  arrears  are 
suspended  in  the  meeting  next  following,  and  if  they  are 
six  months  in  arrears  they  are  expelled  without  further  ac- 
tion of  the  guild."  It  does  not  appear  that  the  guild  ever 
suspended  appellee,  or  that  any  action  was  taken  in  that 
regard.  The  law  was  not  self-executing  as  regards  suspen- 
sions. A  member,  if  in  arrears  for  six  months,  might  be 
"expelled  without  further  action  of  the  guild;"  but  it  is 
plain  from  the  difference  in  phraseology  that  the  framers 
of  the  law  intended  that  he  should  not  be  suspended  with- 
out affirmative  action  by  the  guild,  such  as  giving  notice  to 
the  member  in  default  and  passing  a  resolution  of  suspen- 
sion. 
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Fourth.  Appellee  was  not  entitled  to  sick  benefits  un- 
less he  was  "sick  and  unable  to  work."  The  uncontra- 
dicted proof  shows  that  he  was  a  carpenter  and  lost  the  use 
of  his  left  arm  permanently  in  consequence  of  a  building 
falling  on  him  May  6,  1896;  that  he  was  unable  to  do  any 
work  up  to  November  5, 1901;  that  at  the  time  of  the  trial 
(June  1903)  he  "  was  able  to  do  a  little."  "  I  have  done 
no  hard  work  since  I  was  injured,  I  do  a  little  light  car- 
penter work,  make  some  mosquito  frames,  anything  light 
I  can  take  hold  of.  I  have  been  suffering  ever  since  I  got 
hurt."  On  cross-examination  appellee  testified  :  "  I  can 
hardly  do  any  work  to-day."  We  cannot  concur  in  the 
contention  of  appellant's  counsel  that  "  to  obtain  sick  ben- 
efits a  member  must  be  actually  sick  and  so  sick  as  to  be 
unable  to  do  work  of  any  kind.  He  cannot  draw  sick  ben- 
efits and  earn  money  at  the  same  time."  If  this  construc- 
tion of  the  words  **siok  and  unable  to  work"  be  correct,  it 
would  follow  that  a  person  who  earned  $5  a  day  before  he 
became  sick  would  have  no  right  to  a  benefit  if  capable  of 
earning  ten  or  twenty  cents  a  day,  or  any  sum,  however 
small,  afterwards.  The  by-law  must  receive  a  reasonable 
construction.  Its  meaning  evidently  is  that  so  long  as  a 
man  is  not  restored  to  his  full  health  and  is  substantially 
unable  to  do  such  work  or  make  such  a  living  as  he  did  be- 
fore, he  is  entitled  to  the  benefit.  Genest  v.  L' Union,  141 
Mass.  417;  Niblack  on  Benefit  Societies,  2nd  ed.,  par.  403. 

Fifth.  Over  objection  of  appellant,  the  court  received 
secondary  evidence  of  what  was  claimed  to  be  the  contents 
of  the  minute  book  of  Imraenswarm  guild,  showing  its 
proceedings  on  the  day  of  appellee's  admission  as  a  mem- 
ber. The  minutes  showed  the  date  of  birth  of  many  per- 
sons, including  appellee's,  who  applied  for  admission  and 
were  accepted  and  initiated  at  that  time,  and  his  birth  was 
therein  stated  to  have  taken  place  in  April,  1847,  which  was 
more  than  forty-five  years  before  he  applied  for  member- 
ship. It  is  agreed  that  the  minute  book  was  lost  and  the 
objection  is  that  the  book  itself,  if  produced  in  court, would 
not  be  competent  for  the  reason  that  "  the  record  of  an 
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asrent  of  an  agent,  made  for  the  agent,  is  not  evidence 
against  the  principal."  That  is  to  say,  it  was  error  to  re- 
ceive the  minutes  because  they  were  written  by  [the  guild's 
secretary  as  agent  of  the  guild  which  itself  was  the  agent 
of  appellant.  Thus  stated,  the  objection  refutes  itself.  The 
guild,  being  impersonal,  could  not  write  its  own  minutes; 
it  had  to  have  it  done  through  a  third  person,  its  secretary. 
Whatever  he  did  in  that  behalf  was  the  act  of 'the  guild. 
The  minutes  he  kept  were  not  his;  they  were  the  minutes 
of  the  subordinate  lodge,  appellant's  agent,  whose  duty  it 
was  under  appellant's  laws  to  obtain  information  as  to  the 
qualifications  of  candidates,  to  record  such  information 
and  transmit  it  to  appellant.  The  guild  is  a  department  of 
appellant  to  solicit  and  obtain  members.  It  has  no  sepa- 
rate existence.  It  is  a  part  of  the  organic  entity  of  the 
order.  Its  agents  were  appellant's  agents.  Its  books  were 
appellant's  books.  Corporation  books  and  records  are 
admissible  against  the  corporation  as  admissions  against 
interest.    9  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  893. 

Other  alleged  errors  are  urged  upon  our  attention.  We 
have  examined  them  all  and  shall  content  ourselves  with 
saying  that  none  of  them,  even  if  well  taken,  is  of  suffi- 
cient merit  or  importance  to  warrant  a  reversal  of  the 
judgment.    It  is  therefore  affirmed. 


Franz  6.  Spreyne  v.  Garfield  Lodge  No,  1  of  the  United 
SlaYonian  Benevolent  Society. 

Gen.  No.  11,842. 

1.  NuL  TIEL  CORPORATION— ejf€ct  of  plea  of.  Where  the  plaintiff 
8068  as  a  corporation  and  a  plea  denying  its  corporate  existence  is  inter- 
posed, such  plaintiff  must  prove  its  corporate  existence. 

2.  Ck)RPORATK  lansTESCE— when  estoppel  to  deny,  arises.  Where 
one  deals  with  a  corporation  in  such  manner  as  to  recognize  its  existence, 
and  thereby  causes  it  to  change  its  condition  to  its  detriment,  an  estop 
pel  arises  to  deny,  as  against  it,  that  it  has  been  lawfully  organized. 

8.    CoRPOBATB  vxmrEVCE—what  admission  of.    Where  a  principal 
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in  a  bond  is,  upon  the  faith  thereof,  entrusted  with  money  of  the  obligee, 
neither  himself  nor  his  surety  can  question  the  corporate  existence  of 
such  obligee,  where  such  bond  recites  the  fact  that  the  obligee  is  incor- 
porated. 

4.  Corporate  existence— trfeen  charter  does  not  tend  to  prxfve,  A 
charter  granted  to  **The  United  Slavonians  Benevolent  Society,*'  does 
not  tend  to  prove  the  corporate  existence  of  **  Garfield  Lodge  No.  1  of 
the  United  Slavonian  Benevolent  Society." 

5.  Official  capacity— ic/ien  surety  estopped  to  deny.  Where  a 
bond  recites  that  the  principal  thereof  is  the  treasurer  of  the  obligee, 
and  the  same  is  given  to  secure  the  faithful  performance  of  the  duties 
of  such  principal,  the  surety  on  such  bond  is  estopped  to  deny  that  at  the 
time  of  the  execution  and  delivery  of  such  bond  such  principal  was  not 
such  treasurer. 

6.  Treasurer's  bond— tc^ai  not  defense  to  action  by  fraternal  bene' 
fit  society  upon.  The  fact  that  such  society  has  failed  to  file  annual 
reports  pursuant  to  the  statute  "requiring  corporations  to  make  an- 
nual reports  to  the  secretary  of  state,  and  providing  for  the  cancella- 
tion of  articles  of  incorporation  for  failure  to  do  so,"  is  no  defense  to  an 
action  by  the  society  upon  such  bond. 

Action  of  debt  upon  bond.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1903.  Affirmed.  Opinion 
filed  November  29,  1904.    Rehearing  denied  January  30,  1905. 

Statement  by  the  Court.  Appellee,  suing  as  a  corpora- 
tion, recovered  judgment  for  $431.74  against  appellant  in 
an  action  of  debt  upon  a  bond  executed  by  Vido  Marich  as 
principal,  and  appellant  and  one  Pfeifer  as  sureties,  for  the 
faithful  performance  by  Marich  of  his  duties  as  treasurer  of 
appellee.  Marich,  after  having  in  his  official  capacity 
received  divers  moneys  of  appellee,  defaulted  in  the  amount 
recovered. 

To  the  declaration  appellant  pleaded  ntdtiel  corporation 
and  the  cause  was  tried  upon  that  issue. 

Funk  &  Humphrey,  for  appellant 

Winston,  Payne  &  Strawn,  for  appellee. 

Mr.  Presiding  Justice  Stein  delivered  the  opinion  of  the 
court. 
First.    That  where  the  plaintiff  sues  as  a  corporation  and 
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a  plea  denying  its  corporate  existence  is  interposed,  it  must 
prove  the  same  has  been  held  so  often  as  to  dispense  with 
any  citation  of  authorities.  But  it  is  equally  well  settled 
that  one  who  deals  with  a  corporation  in  such  manner  as  to 
recognize  its  existence,  and  thereby  causes  it  to  change  its 
condition  to  its  detriment,  is  estopped  from  denying  as 
against  it  that  it  has  been  legally  organized.  He  is  not  per- 
mitted to  allege  any  defect  in  its  organization,  as  affecting 
its  capacity  to  sue.  Kamsey  v.  Ins.  Co.,  55  111.  311;  Lom- 
bard V.  Sinai  Congregation,  64  111.  477;  Baker  v.  Neff,  73 
InJ.  68;'Bigelow  on  Estoppel,  5th  ed.,  460-464. 

The  bond  sued  on  recites  that  the  signers  "  are  held  and 
firmly  bound  unto  Garfield  Lodge  No.  1,  U.  S.  B.  S.  (in- 
corporated and  duly  chartered  under  the  laws  of  this  state) 
of  Chicago,  in  the  county  of  Cook  and  State  of  Illinois,  in 
the  sum  of  two  thousand  dollars."  This  is  an  admission 
under  seal  of  the  corporate  existence  of  appellee.  Wood  v. 
Coal  Co.,  48  111.  356;  Mitchell  v.  Deeds,  49  111.  416;  Walker 
Paint  Co.  v.  Ruggles,  48  111.  App.  406.  By  reason  of  the 
execution  of  the  bond  and  in  reliance  upon  its  provisions, 
appellee  entrusted  its  moneys  to  Marich,  the  principal  in  the 
b>nd,  and  the  sureties  cannot  now  be  heard  to  say  that 
their  deliberate,  solemn  admission  is  false.  They  are 
estopped.  See  authorities  first  above  cited;  also  Meyer  v. 
Wiltshire,  92  111.  395;  Green  v.  Ward  well,  17  111.278;  AUbee 
V.  People,  22  111.  533;  Eamsay  v.  People,  197  111.  672; 
Brandt  on  Suretyship,  vol.  1,  sec.  42;  vol.  2,  sec.  642.  It 
follows  that  the  court  ruled  correctly  in  excluding  proof  to 
show  that  appellee  had  not  been  incorporated. 

Second.  We  agree  with  appellant  in  his  contention  that 
the  charter  received  in  evidence  of  "The  United  Slavonians 
Benevolent  Society  "  did  not  prove  or  tend  to  prove  the 
corporate  existence  of  appellee,  and  that  it  was  error  to 
receive  the  same.  There  is  such  difference  between  the  two 
names  that  the  rule  of  idem  sonans  does  not  apply.  But 
the  error  was  harmless.  .  Had  the  charter  not  been  received 
still  the  result  would  have  been  the  same.  Appellant  had, 
by  executing  the  bond,  conclusively  recognized  appellee's 
legal  existence  and  its  capacity  to  sue. 
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Third.  According  to  the  condition  of  the  bond,  which  is 
dated  December  30,  1899,  Marich  was  elected  treasurer  of 
appellee  on  the  21st  of  that  month.  A  witness  testified, 
however,  that  he  was  in  point  of  fact  elected  in  the  follow- 
incr  month.  It  is  therefore  aro^ued  that  the  bond  is  void  as 
having  been  signed  and  delivered  before  the  election  of 
Marich.  No  authorities  are  cited  in  support  of  the  conten- 
tion, and  even  if  the  same  were  sound  (which  we  do  not 
think  it  is,)  appellant  is  estopped  by  the  recital  in  the  bond 
from  maintaining  that  Marich  was  not  treasurer  when  it 
went  into  effect.     See  authorities  last  cited. 

Fourth.  It  is  further  assigned  as  error  that  the  court 
did  not  permit  appellant  to  show  the  failure  of  appellee  to 
tile  annual  reports  in  pursuance  of  the  act  of  the  legislature 
*'  requiring  corporations  to  make  annual  report  to  the  Sec- 
retary of  State,  and  providing  for  the  cancellation  of  arti- 
cles of  incorporation  for  failure  to  do  so."  (4  S.  &  C.  Ann. 
Kev.  S*tat.  336.)  The  ruling  of  the  court  was  correct  for 
three  reasons :  Assuming  that  its  charter  had  been  can- 
celled, appellee  had  still  the  right  to  sue  for  debts  owing  it 
it  under  section  10  of  the  General  Incorporation  Act. 
Whether  it  had  forfeited  its  charter  was  not  a  question 
which  appellant  could  raise.  Even  had  he  the  right,  he 
could  not  exercise  it  in  this  collateral  proceeding.  Such 
power  rests  in  the  State  and  in  the  State  only.  Bushnell 
v.  Machine  Co.,  13S  111.  67.  Furthermore,  the  failure  of 
appellee  to  file  annual  reports  as  required  by  the  foregoing 
act  would  not  of  itself  work  a  forfeiture  of  its  charter,  but 
is  simply  prima  facie  evidence  of  non-user  which  may  be 
availed  of  by  the  People  in  a  proceeding  to  forfeit  the  char- 
ier.    People  V.  Kose,  207  111.  352. 

The  judgment  appealed  from  is  aflBrmed. 

Affirmed. 
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Graham  &  Morton  Transportation  Company  y.  Ella  M. 

Toung. 

Gen.  No.  II9854. 

1.  Bagoage— trhaf  prima  facie  proof  of  delivery  to  and  possession 
of,  by  carrier.  The  production  of  a  check  claimed  to  have  been  given 
as  a  receipt  for  such  baggage,  is  prima  facie  proof  of  delivery  to  and 
possession  by  the  C€U'rier  issuing  such  check. 

2.  Custom— fcfc«n  proof  of,  incompetent.  When  the  question  at  issue 
is  whether  baggage  was  delivered  to  a  defendant  carrier,  proof  that  it 
was  not  customary  in  exchanging  checks  from  one  transportation  to 
another,  to  examine  and  see  whether  the  baggage  actually  passed,  is 
incompetent. 

8.  Memorandum— ipA«n  admisaion  of,  improper.  It  is  improper  to 
admit  a  list  made  by  the  plaintiff  of  articles  claimed  to  have  been  con- 
tained in  her  trunk,  for  the  value  of  which  suit  is  brought,  but  such 
error  wiJl  not  reverse  where  the  plaintiff  has  testified  to  a  distinct 
recoliection  of  the  articles  contained  in  the  trunk  mentioned  in  such 
list. 

4.  Rbopbnino  of  case — right  of  court  to  permit.  Unless  it  appears 
that  there  has  been  an  abuse  of  discretion,  the  action  of  the  trial  court 
in  permitting  a  case  to  be  reopened  and  necessary  proof  to  be  received, 
will  not  be  reviewed  on  appeal. 

Action  of  assumpsit.  Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Joseph  E.  Gary,  Judge,  presiding.  Hoard  in  the  Branch 
Appellate  Court  at  the  October  term,  1908.  Affirmed.  Opinion  filed 
November  29,  1904. 

Statement  by  the  Conrt.  This  was  an  action  brought 
by  appellee  against  appellant  to  recover  for  the  loss  of  bag- 
gage which  it  is  claimed  came  into  appellant's  possession, 
and  which  it  undertook  to  carry  for  her  from  Chicago  to 
Saugatuck,  Michigan.  Desiring  to  go  to  the  latter  place, 
she  delivered  the  baggage,  consisting  of  a  trunk  and  con- 
tents, to  Brink's  Chicago  Cit}"^  Express  Company  to  be  taken 
by  it  to  appellant's  dock,  and  at  the  same  time  received  a 
check  for  the  trunk  from  the  express  company.  She  never 
saw  the  trunk  again.  At  appellant's  office  she  gave  to  her 
son,  who  accompanied  her,  the  check  and  money  to  purchase 
tickets  for  both  to  Saugatuck.  He  received  from  appel- 
lant's baggageman  its  check  for  the  trunk  in  exchange  for 
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the  express  company's.  There  is  no  proof  outside  of  appel- 
lant's check  that  the  trunk  reached  its  possession.  The 
trunk  and  contents  were  lost,  and  not  delivered  to  appellee. 
She  recovered  judgment  against  appellant  for  $275,  from 
which  it  appeals. 

Grant  Newell,  for  appellant. 

Adlai  T.  Ewino,  for  appellee. 

Mr.  Presiding  Justice  Stein  delivered  the  opinion  of  the 
court. 

First.  It  was  not  necessary  that  there  should  be  "  con- 
clusive "  proof  that  the  trunk  was  delivered  to  appellant,  or 
was  ever  in  its  possession,  or  that  there  should  be  other 
proof  in  this  regard  than  appellee's  possession  of  appellant's 
check.  It  is  sufficient  for  appellee  to  make  out  b>  prima 
facie  case,  and  this  she  did  by  producing  the  check.  The 
burden  of  proof  was  then  upon  appellant  to  show  a  non- 
delivery. Davis  V.  R.  R.  Co.,  22  111.  278;  C,  R.  I.  &  P.  R. 
R.  Co.  V.  Clayton,  78  111.  616;  Hutchinson  on  Carriers,  sees. 
717  and  718. 

Second.  By  its  general  agent  in  Chicago,  appellant 
offered  to  show  "  that  it  is  not  customary  when  exchanging 
checks  from  one  transportation  company  to  another  to 
examine  and  see  whether  they  have  the  baggage  on  hand  or 
not."  Upon  objection,  the  oflfer  was  excluded.  Whether 
or  not  such  custom  existed  was  wholly  immaterial.  No 
other  attempt  was  made  or  proof  offered  by  appellant  to 
show  that  it  had  not  received  the  trunk;  and  the  oflfer  as 
made,  standing  by  itself  and  not  coupled  with  other  proof, 
was  not  competent  for  any  purpose. 

Third.  Appellee  testified  that  she  packed  the  trunk  and 
knew  its  contents;  that  she  made  a  list  of  the  articles  within 
ten  days  afterwards,  and  did  not  put  down  on  the  list  any- 
thing which  she  did  not  pack  into  the  trunk;  that  the  list 
set  forth  "only  those  things  that  were  in  the  trunk." 
Over  appellant's  objection  the  court  permitted  the  list  to  be 
received  in  evidence  and  read  to  the  jury.  This  was  error. 
A  party  cannot  in  that  way  make  evidence  for  himself. 
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Nevertheless,  the  error  is  not  of  such  a  character  as  to  war- 
rant or  justify  a  reversal.  The  witness  had  an  undoubted 
right  to  refresh  her  memory  from  the  memorandum.  She^ 
had  a  distinct  recollection  of  the  articles  put  into  the  trunk 
and  of  their  respective  values.  Permitting  the  list  to  go 
into  evidence  was  in  substance  and  effect  the  same  thing  as 
if  in  answer  to  questions  of  counsel  she  had  stated  the  arti- 
cles one  by  one  by  referring  to  the  list  and  refreshing  her 
memory  from  it. 

Fourth.  At  the  close  of  plaintiff's  evidence,  the  defend- 
ant moved  the  court  to  direct  a  verdict  for  it  on  the  ground 
that  she  had  not  shown  herself  entitled  to  recover  for  the 
property  in  the  trunk  belonging  to  her  son,  and  that  there 
was  no  proof  enabling  the  jury  to  distinguish  between  what 
was  her  property  and  what  her  son's.  The  court  there- 
upon allowed  appellee  to  supply  the  missing  proof  and 
overruled  the  motion.  This  was  a  matter  strictly  in  the 
discretion  of  the  court,  and  no  abuse  of  the  discretion  is 
shown. 

The  judgment  appealed  from  is  affirmed. 

AJir7ned. 


Standard  Fuel  Company  v.  Garden  City  Fuel  Company. 
Gen.  No.  11,808. 

1.  Affirmance— (Jo6«  not  follow  striking  bill  of  exceptions  from 
transcript.  Notwithstanding  a  bill  of  exceptions  may  he  stricken 
from  the  transcript  yet  an  affirmance  will  not  be  ordered,  inasmuch  as 
the  common-law  record  is  still  before  the  court  for  review. 

2.  Bill  of  KXCEPnoNS—wTien  motion  to  strike,  denied.  The  ab- 
sence of  any  exceptions  in  a  bill  of  exceptions  properly  filed  is  not 
ground  for  striking  the  same  from  the  record. 

8.  Bill  of  exceptions— tc/ien.  presents  nothing  for  revieto.  A  bill 
of  exceptions  which  shows  no  exceptions  in  a  cause  tried  before  the 
court  without  a  jury  and  contains  no  propositions  of  law  held  or  re- 
fused by  the  court,  presents  nothing  for  review. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Elbeudob  Hani^y,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1003,  Affirmed.  Opinion  filed 
November  29,  1904. 
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J.  E.  Hbnlby,  J.  F.  Randolph  and  F,  H.  Novak,  for  ap- 
pellant. 

Harvey  Steickleb,  for  appellee. 

Mb.  PEEsiDiNa  Justice  Stein  delivered  the  opinion  of 
the  court. 

Appellant  sued  appellee  for  the  purchase  price  of  coal 
sold  and  delivered  under  a  contract  between  them.  Ap- 
pellee pleaded  a  set-off,  claiming  damages  from  appellant 
for  its  alleged  breach  of  the  contract  in  failing  to  deliver 
further  coal  as  thereby  required.  At  the  trial  before  the 
court,  a  jury  having  been  waived,  appellee  admitted  an  in- 
debtedness of  $310.85  for  coal  received  by  it  and  intro- 
duced proof  tending  to  show  a  breach  of  the  contract  by 
appellant.  The  court  found  the  issues  for  appellee  and 
assessed  its  damages  ia  the  sum  of  $650,  for  which  judg- 
ment wfits  rendered  against  appellant  This  appeal  is  from 
the  judgment. 

The  motion  of  appellee  to  strike  the  bill  of  exceptions 
from  the  record  and  affirm  the  judgment,  having  been  re- 
served to  the  hearing,  will  first  be  disposed  of.  It  is 
predicated  upon  the  want  of  any  exceptions  in  the  bill  of 
exceptions.  We  do  not  consider  this  a  sufficient  reason, 
it  does  not  appear  that  the  bill  was  improperly  filed,  and 
the  motion  will  be  denied.  Were  there  no  bill  whatever 
in  the  record,  still  the  judgment  should  not  be  affirmed  on 
that  ground  alone.  The  record  proper,  that  is,  the  com- 
mon-law record,  would  still  be  before  the  court. 

Appellant  has  assigned  various  errors  in  respect  of  the 
proceedings  at  the  trial;  but  the  condition  of  the  record  is 
such  that  we  are  precluded  from  considering  them.  The 
bill  of  exceptions  sets  forth  the  evidence,  and  nothing 
further.  Il  shows  no  propositions  of  law  held  or  refused, 
no  finding  by  the  court,  no  judgment  and  no  exception. 
The  transcript  of  the  record  as  made  by  the  clerk  recites 
that  a  motion  for  a  new  trial  was  made  by  the  plaintiff 
and  overruled  by  the  court,  and  that  the  court  rendered 
judgment   and    awarded   execution,  whereupon   plaintiff, 
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*'  having  entered  its  exceptions  herein,  prays  an  appeal," 
etc.  In  Firemen's  Insurance  Company  v.  Peck,  126  111. 
493,  and  in  many  other  cases  decided  by  the  Supreme  Court 
and  the  Appellate  Courts  both  before  and  since,  it  was  held 
that  in  order  to  entitle  a  party  to  a  review  by  an  appellate 
court  of  the  finding  and  judgment  of  the  trial  court,  he 
must  by  bill  of  exceptions  show  proper  exceptions  to  its 
rulings,  and  that  it  is  not  sufficient  for  the  transcript  of  the 
record  made  by  the  clerk  to  show  the  exception. 

The  record  presents  no  questions  which  we  have  a  right 
to  consider,  and  the  judgment  is  therefore  affirmed. 

Affit'med. 


City  of  Ghieago  v.  Joseph  J,  Duffy. 
Oen.  No.  10,788. 

1.  Extra  vrovfJL—hy  whom  expense  of,  (lone  by  contractor,  should  be 
borne,  ExpeDse  of  extra  work  done  by  a  contractor  occasioned  by  the 
errors  of  the  inspectors  of  the  owner,  should  be  borne  by  such  owner. 

2.  CJoMMissiONER  OF  PUBLIC  WORKS— tc/ien,  Cannot  bind  city.  The 
commissioner  of  public  works  of  the  city  of  Chicago  has  no  authority 
to  change  or  alter  a  contract  entered  into  between  such  city  and  a  con- 
tractor. 

3.  City  ENQisvRH—effect  given  to  certificates  of.  Certificates  for 
payment  issued  by  the  city  engineer  in  the  performance  of  his  duty  are 
presumed,  in  the  absence  of  evidence  to  the  contrary,  to  include  only 
material  properly  used  in  the  performance  of  the  contract  under  which 
the  certificate  is  issued. 

4.  Judicial  notice — of  what  taken.  Judicial  notice  wiU  be  taken 
by  the  court  of  such  things  as  are  or  should  be  well  known  in  its  juris- 
diction. 

5.  Judicial  notice— o/  what  taken.  Judicial  notice  will  be  taken 
of  such  soil  conditions  existing  within  the  limits  of  its  territorial  juris- 
diction as  are  matters  of  common  knowledge. 

6.  Contract— Mj/ien  attempted  modifi^xLtion  of,  unauthorized.  The 
mayor  and  other  officefs  of  the  city  of  Chicago  have  no  authority  to 
enter  into  a  supplemental  contract  substantially  modifying  a  previous 
one  let  (as  it  was  required  by  statute  to  be)  to  the  lowest  responsible 
bidder. 

7.  Measure  op  damages— /or /ai'Zure  to  pay  money  when  due.    In- 
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terest,  ordinarily,  is  the  proper  and  sole  measure  of  damages  in  such 
case. 

8.  DamjlQES— demand  for,  entire,  A  demand  or  claim  for  damages 
is,  ordinarily,  an  entirety,  and  cannot  be  split  up  and  sought  to  be  re- 
covered for,  part  in  one  action  and  part  in  another.  One  recovery  bars 
all  subsequent  claims  upon  account  thereof. 

9.  DuLAY  IN  PBRFORMANOB— /atZure  to  pay  as  provided  by  contract 
excuses.  Delay  in  performance  by  a  contractor  is  excused  by  the  failure 
of  the  owner  to  pay  promptly  as  required  by  contract. 

10.  Chancery  suit— u?/ien  pendency  of,  as  bar  to  action  at  law,  can- 
not  he  availed  of.  Where  the  defendant  to  an  action  at  law  has  pleaded 
to  the  merits  and  only  seeks  to  raise  the  question  of  the  pendency  of  a 
chancery  suit  as  a  bar  to  such  action  by  introducing  a  transcript 
thereof,  and  moving  to  dismiss,  the  right  so  to  raise  such  question  is 
deemed  to  have  been  waived. 

11.  Judgment— u?/ien,  should  not  provide  for  payment  out  of  par- 
ticular fund.  Where  an  action  in  personam  is  brought  against  a  mu- 
nicipality, the  form  of  judgment  should  not  provide  for  payment  of  such 
judgment  out  of  a  particular  fund. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Chirles  A.  Bishop,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1903.  Reversed,  judgment  here 
with  finding  of  facts.    Opinion  filed  November  29,  1904. 

Thomas  J.  Sutherland,  for  appellant;  Edgab  Beonson 
ToLMAN,  Corporatioa  Counsel,  of  counsel. 

Seabs,  Meaghkr  <fc  Whitney  and  Winston,  Strawn  & 
Shaw,  for  appellee;  Nathaniel  C.  Sears,  of  counsel. 

Mb.  Justice  Baker  delivered  the  opinion  of  the  court. 

The  appellee,  Joseph  J.  Duffy,  brought  against  the  ap- 
pellant, the  City  of  Chicago,  an  action  in  assumpsit,  and 
upon  the  trial  by  the  court  recovered  a  judgment  for 
$301,376.08.  The  action  was  brought  upon  a  contract  be- 
tween the  parties  whereby  the  plaintiff  agreed  to  construct 
for  the  defendant  section  2  of  a  certain  water  tunnel.  A 
contract  between  the  defendant  and  Frederick  C.  Weir  and 
others  for  the  construction  of  section  3  of  the  same  tunnel 
is  set  out  in  City  of  Chicago  v.  McKechney  et  al.,  205  111. 
372,  and  as  the  general  provisions  of  the  two  contracts 
and  of  the  specifications  therein  mentioned  are  identical, 
for  such  provisions  reference  will  be  had  to  the  report  of 
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that  case.  The  special  provisions  of  this  contract  are  that 
the  plaintiff  shall ''  build  and  construct  a  water  tunnel  and 
shaft  from  a  shaft  to  be  located  at  the  west  end  of  the 
proposed  ten-foot  water  tunnel  situated  in  the  neighbor- 
hood of  North  Green  street  near  Grand  avenue,  thence  to 
a  terminus  at  some  point  west  of  Rockwell  street  to  be 
determined  upon  by  the  Commissioner  of  Public  Works, 
said  tunnel  and  shaft  to  be  built  and  constructed  according; 
to  the  terms,  conditions  and  directions  set  forth  in  the  con- 
tract and  specifications  thereto  attached  and  made  a  part 
of  this  contract,  said  tunnel  being  designated  in  the  specifi- 
cations as  second  section  8  feet  internal  diameter."  The 
provisions  of  the  contract  as  to  the  compensation  to  be  paid 
for  such  work  are  as  follows : 

"  Shaft  10  feet  internal  diameter,  |30.00  per  lineal  foot; 
Tunnel  in  earth  8  feet  internal  diameter,  $13.55  per  lineal 
foot;  Tunnel  in  rock  8  feet  internal  diameter,  $17.75  per 
lineal  foot;  Rock  excavation  over  and  above  cost  of  lineal 
foot  of  tunnel  or  shaft,  $10.00  per  cubic  yard;  Cast  iron  in 
covers,  etc.,  6c  per  pound."  Counsel  for  appellee  state  in 
their  brief,  and  we  take  their  statement  as  correct,  that  the 
amount  of  plaintiff's  recovery  is  made  up  by  the  following 
items: 

Allowance  for  back  masonry $105,165  00 

Do         for  conglomerate 54,000  00 

Damages  for  delay 13,367  50 

Retained  percentage  of  15S^ 122,715  34 

Work  done  after  last  estimate ^ . .       6,128  24 

$301,376  OS 
The  contention  of  appellant  is  that  the  trial  court  erred 
in  allowing  to  plaintiff  each  item  that  went  to  make  up  the 
ftmount  of  his  recovery,  and  further  erred  in  refusing  to 
allow  defendant  credits  as  over-payments  for  certain  sums 
of  money  which  had  been  paid  to  the  plaintiff  during  the 
progress  of  the  work. 

We  will,  so  far  as  possible,  consider  together  the  respect- 
ive contentions  of  the  parties  which  relate  to  the  same  sub- 
ject-matter. 
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1.  Back  Masonry  in  Tunnel  in  Eock.  Before  July^ 
1897,  plaintiff  excavated  4,707  lineal  feet  of  tunnel  in  rock. 
A  controversy  arose  between  the  parties  as  to  his  compen- 
sation for  the  rock  thus  taken  out,  and  he  brought  a  suit 
against  the  city  which  went  to  the  Supreme  Court — Chicago 
V.  Duflfy,  179  III.  447.  In  that  case  it  was  held  that  under 
the  contract  he  was  entitled  to  compensation  for  the  rock 
necessarily  taken  out  in  excavating  the  tunnel  in  rock  at 
the  rate  of  ten  dollars  per  cubic  yard.  A  judgment  in  his 
favor  for  the  rock  taken  out  up  to  that  time  for  $204,328.52 
was  affirmed.  He  was  entitled  under  the  contract  to  be 
paid  but  eighty-five  per  cent,  the  remaining  fifteen  per 
cent  being  retained  until  the  completion  of  the  work. 
$204,328.52  is  eighty-five  per  cent  of  $240,386.50,  so  that 
his  recovery  implied  a  finding  that  he  had  taken  out 
24,038.65  cubic  yards  of  rock  in  e^ecavating  the  4,707  feet 
of  tunnel  in  rock.  Work  on  the  tunnel  was  suspended 
from  July,  1897,  to  April,  1899,  when  it  was  resumed  and 
the  tunnel  completed  in  April,  1900.  Plaintiff  was  paid 
the  contract  price  of  $17.75  per  lineal  foot  for  9,958.05 
lineal  feet  of  tunnel  in  rock.  Of  this  amount  4,707  feet 
was  exca,vated  before  July,  1897,  and  5,251  after  April, 
1899. 

The  trial  court  allowed  plaintiff  as  a  part  of  his  recovery 
§105,165  for  10,516.5  cubic  yards  of  back  masonry  in  the' 
5,251  feet  of  tunnel  in  rock  excavated  after  April,  1899, 
and  appellant  contends  that  the  court  erred  in  making  such 
allowance. 

The  specifications  provide  that  "  in  every  instance  all 
spaces  left  between  the  outside  of  the  regular  brickwork 
and  the  excavation  shall  be  filled  with  solid  brick  masonry 
but  no  allowance  shall  be  made  for  such  additional  work 
or  material."  The  masonry  placed  between  the  outside  of 
the  brickwork  and  the  excavation  is  what  in  this  case  is 
called  back  masonry. 

In  City  of  Chicago  v.  Weir,  165  111.  582,  it  appeared  that 
the  contractors  had  claimed  and  the  city  had  paid  them 
85,930.35  for  back  masonry  and  it  was  held  that  they  were 
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not  entitled  to  anything  for  back  masonry  under  the  plain 
provisions  of  the  specifications  and  that  the  money  so  paid 
the  plaintiffs  "amounted  to  nothing  more  than  an  over- 
payment which  might  properly  be  deducted  from  whatever 
sum  was  due  the  plaintiffs  for  any  portions  of  the  work." 

It  Is  not  now  contended  that  the  plaintiff  is,  according  to 
the  terms  of  the  contract,  entitled  to  be  paid  anything  for 
back  masonry,  but  the  contention  of  appellee  is  that  the 
inspectors  employed  by  the  city  who  were  in  the  immedi- 
ate charge  and  control  of  the  work  done  after  April,  1899, 
were  incompetent;  that  through  and  by  reason  of  the  er- 
roneous and  improper  orders  and  directions  given  by  them 
to  the  employees  of  the  plaintiff  the  tunnel  was  not  exca- 
vated upon  the  line  given  by  the  city  engineer  but  was  ex- 
cavated first  upon  one  side  and  then  upon  the  other  of  that 
line  through  the  greater  part  of  its  length;  that  after  the 
tunnel  was  so  excavated  the  city  engineer  ordered  the 
plaintiff  to  straighten  it;  that  he  did  straighten  it  and  in  do- 
ing so  was  compelled  to  take  out  and  did  take  out  10,516.5 
cubic  yards  of  rock,  which  at  $10  per  yard  amounted  to 
$105,165. 

The  contract  provided  that  "  all  of  the  material  used  in 
said  work,  manner,  time  and  place  of  doing  said  work,  to- 
gether with  all  things  therewith  connected  must  be  in  each 
and  every  particular  satisfactory  to  the  Commissioner  of 
Public  Works.  *  *  *  That  all  of  the  work  shall  be 
executed  in  the  best  and  most  workmanlike  manner." 

The  contract  further  provided  that  if  the  contractor 
should  fail  to  proceed  with  the  work  in  accordance  with 
the  requirements  and  conditions  of  the  agreement  that  the 
city  by  its  Commissioner  of  Public  Works  should  have  full 
right  and  authority  to  take  the  work  out  of  his  hands  and 
complete  the  same,  and  further  that  the  contractor  should 
perform  all  of  said  work  under  the  immediate  direction  and 
superintendence  of  the  Commissioner  of  Public  Works  of 
the  City  of  Chicago.  The  inspectors  employed  by  the  city 
gave  to  the  employees  of  the  plaintiff  the  lines  and  grades  of 
the  tunnel  and  drew  circles  on  the  face  of  the  rock  within 
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which  such  employees  were  directed  to  drill  the  holes  for 
blasting. 

Appellee  contends  that  the  5,251  feet  of  tannel  was  ex- 
cavated  upon  the  lines  and  grades  given  by  the  inspectors 
placed  in  the  tunnel  by  the  Commissioner  of  Public  Works 
for  that  purpose;  that  the  drilling  was  done  in  the  manner 
directed  by  the  inspectors;  that  after  the  tunnel  was  first 
excavated  whatever  further  rock  excavation  was  necessary 
to  straighten  it  was  made  necessary  through  the  fault  of 
the  inspectors  in  giving  to  plaintiff's  employees  wrong  lines 
and  grades,  and  not  through  the  failure  of  such  employees 
to  follow  the  orders  and  directions  of  the  defendant's  in- 
spectors and  engineers;  that  as  the  space  to  be  filled  with 
back  masonry  in  the  tunnel  as  finally  excavated,  was  in- 
creased over  that  required  in  the  tunnel  as  first  excavated, 
by  the  amount  of  rock  which  was  taken  out  in  straighten- 
ing the  tunnel,  the  cost  and  expense  of  putting  in  such 
additional  back  masonry  should  be  borne  by  the  defendant. 

If  through  and  by  reason  of  the  errors  of  the  inspectors 
of  defendant  the  plaintiff  was  required  to  do  additional  and 
unnecessary  work  we  think  the  cost  and  expense  of  such 
additional  and  unnecessary  work  should  fall  upon  the  de- 
fendant and  not  upon  the  plaintiff,  and  this  conclusion 
seems  to  be  in  accordance  with  the  decisions.  C.  &  6.  E. 
R.  R.  Co.  V.  Vosburgh,  45  III  311;  Sexton  v.  City,  107  111. 
323;  Guerin  v.  Rod  well,  8  Vroom  (N.  J.)  71;  Mulholland 
V.  Mayor  of  New  York,  113  K  Y.  631;  Wyandotte  v.  King 
Bridge  Co.,  100  Fed.  Rep.  203. 

There  was  much  conflict  in  the  testimony.  The  wit- 
nesses for  the  plaintiff  testified  that  the  directions  of  the 
inspectors  were  carefully  observed  and  followed,  that  the 
drilling  was  done  at  the  places  and  in  the  manner  directed 
by  the  inspectors  and  the  tunnel  in  all  respects  excavated 
in  strict  accordance  with  the  orders  and  directions  of  the 
inspectors.  The  witnesses  for  the  defendant  testified  that 
the  employees  of  the  plaintiff  refused  to  obey  the  orders  of 
the  inspectors,  either  as  to  the  places  where  such  holes 
should  be  made  or  the  direction  in  which  the  same  should 
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be  drilled.  In  short,  the  testimony  of  the  witnesses  for 
the  plaintiff  alone,  would  warrant  the  conclusion  that  the 
tunnel  was  excavated  in  the  manner  in  which  it  was  first 
excavated  through  the  fault  of  the  city's  inspectors,  and 
the  testimony  of  the  witnesses  for  the  defendant  would 
warrant  the  inference  that  it  was  so  excavated  because  of 
the  failure  of  the  employees  of  the  plaintiff  to  follow  the 
directions  of  the  inspectors.  The  question  of  the  credibility 
of  witnesses  is  peculiarly  within  the  province  of  the  jury 
or  of  the  judge  who  sees  the  witnesses  upon  the  stand. 
There  are  some  facts  and  circumstances  that  tend  to  cor- 
roborate the  contention  of  the  plaintiff.  First,  the  volume 
of  the  5,251  feet  of  tunnel  as  first  excavated  was  much  less 
than  the  volume  of  the  tunnel  excavated  before  1897.  The 
volume  of  that  tunnel  as  found  by  the  jury  and  court  as 
has  been  stated  was  24,038.65  cubic  yards  in  4,707  lineal 
feet  or  5.1  cubic  yards  per  lineal  foot.  The  volume  of  the 
5,251  feet  as  first  excavated  was  20,554.27  cubic  yards,  or 
3.91  cubic  yards  per  lineal  foot.  When  the  4,707  feet  was 
excavated,  the  right  of  plaintiff  to  any  additional  compen- 
sation for  the  rock  taken  out  over  the  lineal  foot'  price  was 
in  dispute.  Before  the  last  5,251  feet  was  excavated  it  had 
been  decided  that  he  was  entitled  to  be  paid  $10  per  yard 
for  the  rock  taken  out.  Appellant  contends  that  the  plaint- 
iff purposely  made  the  tunnel  larger  than  was  necessary 
because  he  was  to  receive  $10  per  yard  for  the  rock  taken 
out.  If  this  were  so,  we  should  expect  to  find  the  tunnel 
excavated  after  the  decision  of  the  Supreme  Court,  as  large 
or  larger  than  that  excavated  before  that  decision.  But  we 
find  that  the  volume  of  that  part  of  the  tunnel  excavated 
after  that  decision,  as  first  excavated,  was  1.19  cubic  yards 
per  lineal  foot  less  than  that  of  the  part  excavated  before 
such  decision. 

Again,  the  provisions  of  the  contract  gave  the  Commis- 
sioner of  Public  Works  absolute  control  of  the  work  and 
the  manner  in  which  it  should  be  performed.  If  the  em- 
ployees of  the  plaintiff  refused  to  obey  the  orders  of  the 
inspectors  and  because  of  such  violation  were  excavating  a 
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tunnel  of  an  improper  size  or  not  on  the  proper  line  or 
grade,  it  was  the  duty  of  such  inspectors  to  report  such 
conduct  to  the  Commissioner  of  Public  Works.  The  en- 
gineer of  the  defendant  in  charge  of  the  work  certainly 
knew  during  the  progress  of  the  work  whether  the  tunnel 
was  being  excavated  crooked  or  straight,  or  of  a  proper  or 
improper  size.  If  it  was  being  made  crooked  or  too  large 
it  was  his  duty  to  report  the  fact  to  the  Commissioner  of 
Public  Works.  That  no  report  that  the  tunnel  was  being 
improperly  excavated  through  the  fault  of  the  employees 
of  the  plaintiflf  was  made  to  the  Commissioner  of  Public 
Works  may,  we  think,  be  inferred  from  the  fact  that  the 
Commissioner  of  Public  Works  approved  the  estimates  of 
the  city  engineer  for  every  yard  of  stone  that  was  taken 
out  of  the  tunnel  in  question  and  the  defendant  paid  the 
plaintiflf  upon  such  estimates  $10  per  yard  for  such  atone, 
less  the  retained  percentage.  Upon  a  careful  consideration 
of  the  evidence  we  cannot  say  that  the  finding  of  the  Cir- 
cuit Court,  implied  from  the  recovery,  that  the  5,251  feet 
of  tunnel  in  question  was  first  excavated  in  substantial  com- 
pliance with  the  orders  and  directions  of  the  inspectors  of 
the  defendant,  is  so  manifestly  against  the  weight  of  the 
evidence  as  to  require  a  reversal  of  the  judgment.  From 
such  finding  it  follows,  we  think,  that  the  back  masonry 
plaintiflf  was  obliged  to  put  in  by  reason  of  the  straighten- 
ing of  the  tunnel  cannot  be  regarded  as  \Y^ork  that  was 
necessary  under  the  contract,  but  must  be  regarded  as  work 
that  was  required  and  made  necessary  through  the  improper 
orders  and  directions  given  by  the  inspectors  of  the  defend- 
ant to  the  employees  of  the  plaintiflf.  We  are,  however,  of 
the  opinion  that  the  Circuit  Court  erred  in  its  finding,  also 
inferred  from  the  recovery,  that  the  amount  of  back  ma- 
sonry put  in  by  the  plaintiflf  because  of  the  errors  of  the 
inspectors  of  the  defendant  was  10,516.5  cubic  yards.  This 
finding  was  no  doubt  based  upon  the  testimony  of  the 
engineer  of  the  plaintiflf  that  the  amount  of  back  masonry 
required  in  the  5,251  feet  of  tunnel  as  it  was  first  excavated 
was  3,94:0.2  cubic  yards  and  after  the  tunnel  had  been 
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Straightened  was  14,456.7  oabio  yards,  for  the  difference 
between  the  two  amounts  is  10,516.5  cubio  yards,  the 
precise  number  of  yards  for  which  the  recovery  was  had. 
The  finding  is  inconsistent  with  the  testimony  of  the  plaint- 
iff and  documents  signed  by  him.  No  part  of  'the  tunnel 
in  rock  was  bricked  up  until  after  the  "whole  of  the  tunnel 
in  rock,  the  5,251  feet  as  well  as  the  4,707  feet,  had  been 
excavated.  The  estimates  for  the  lineal  foot  price  of  $17.75 
per  foot  for  the  tunnel  in  rook  were  only  issued  as  the 
tunnel  in  rock  was  bricked  up,  not  as  it  was  excavated. 
November  1, 1899,  the  defendant  issued  to  the  plaintiff  Esti- 
mate No.  41,  as  follows : 

«'  Estimate  No.  41. 

Date  of  Contract,  Sept  80, 1895. 

Offiotb  of  the  I 

Depabtkbnt  op  Public  Works.  > 
(Chicago,  Nov.  1,  1899.      ) 
I  hereby  certify  that  Joseph  J.  Duffy  is  entitled  to  six 
thousand  seven  hundred  eighteen  and  40-100  dollars  on  his 
contract  for  Section  No.  2,  New  Land  Tunnel,  as  follows, 
viz.: 

For  522.05  lin.  ft  lO-ft.  shaft.. .  .at  80.00  $  15,661  50 
"  9,903.3  "  "  8  «  tunnel..  "  13.55  134,189  71 
"         2,942.48  ou.  yds.   masonry  in 

tunnel «  10.00        29,424  80 

"        8,054.43  cu.  yds.  rock  excav.  in 

earth  tunnel '*  10.00        80,544  30 

"  625.65  cu.  yds.   rock  excav. 

in  shafts "  10.00  6,256  50 

«    909,264      ft.   B.   M.   timber  in 

tunnel '*  10.00  9,092  64 

"        8,916.5    lbs.  wrought  iron "      .06  534  99 

"      44,592.92  cu.  yds.  rock  excav.  in 

rock  tunnel "  10.00      445,939  20 

"    work  done  since  last  estimate : 
"    790.4  cu.  yds.  rock  excavation 

in  rock' tunnel,  at  10.00 |7,904  00 

Less  16% 1,185  60 

Balance $6,718  40 

I  hereby  certify  that  the  work  for 
which  this  voucher  is  issued  has 
been  done  according   to  specifica- 
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tions.  The  quantities  are  correct 
and  the  prices  according  to  contract 
or  agreement 

0.  L.  Cbabb8. 

Ass't  Engineer. 

Total  work  done $671,633  64 

Less  amount  reserved  as  per  agreement 84,369  42 

Balance $587,264  22 

Less  amount  paid  on  former  estimates 580,545  82 

Amount  due  to  date $    6,718  40 

C.  L.  Crabbs,  Ass't  Engineer. 
John  Erioson,  City  Engineer. 
Approved,  L.  E.  MoGann,  Commissioner. 

Endorsed  on  back  as  follows : 

Original  Voucher  No.  37,680.  1899. 

Joseph  J.  Duflfy. 

Water  fund,  54.     J.  3 $6,718  40 

City  Comptroller's  Office.     Paid  Nov.  7,  1899. 

Chicago,  Illinois. 
Approved  for  payment.    Wm.  D.  Kekfoot, 

Comptroller.     J.  F. 
Eeceived  from  the  City  of  Chicago,  payment  in  full  of 
the  within  claim. 

Jos.  J.  Duffy." 

And  the  plaintiff  signed  the  receipt  therein  contained  for 
$6,718.40  as  the  amount  due  him  on  the  contract  to  date. 
From  this  estimate  it  appears  that  while  plaintiff  had  been 
paid  for  9,903.3  feet  of  tunnel  in  earth  at  $13.65  per  foot 
be  had  received  no  estimate  for  the  lineal  foot  price  of 
tunnel  in  rock.  December  1,  1899,  plaintiff  received  and 
receipted  his  next  estimate  No.  42,  as  follows : 

"  Estimate  No.  42. 

Date  of  Contract,  Sept.  80, 1895. 

Office  of  thb 
Department  of  Public  Works, 
Chicago,  Dec.  1, 1899. 
I  hereby  certify  that  Joseph  J.  Duffy  is  entitled  to  sev- 
enteen thousand  four  hundred  six  and  26-100  dollars  on 
his  contract  for  Section  No.  2,  New  Land  Tunnel,  as  fol- 
lows, viz : 


■! 
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For  622.05  lin.  ft  10-ft.  shaft. . .  .at  30.00  $  15,661  50 
"  9,903.3  "  "  8"  tunnel..  "  13.55  134,189  71 
"  745.0     «    "    8  "        "      . .  «  17.75        13,223  75 

"        2,942.48  on.  yds.  masonry  in 

tunnel "  10.00        29,424  80 

"        3,054.43  cu.  yds.  rock  excav.  in 

earth "  10.00        80,544  30 

"      45,318.34  cu.  yds.  rock  excav.  in 

rock «  10.00      453,183  40 

"  625.65  cu.  yds.  rock  excav.  in 

shafts "  10.00  6,256  50 

**     909,264      ft  B.  M.  lumber  in 

tunnel «  10.00  9,092  64 

"         8,916.5   lbs.  wrought  iron ....  <•    0.06  534  99 

"    work  done  since  last  estimate  : 

"     745.0  lin.  ft  tunnel.. at  17.75    13,223  75 

"     725.42  cu.   yds.  rock 

excav "  10.00      7,254  20 


f    I  hereby  certify  that  the ' 

'  fnrAcmincr    nrinAs     ata    aft- 


20,477  95 
3,071  69 


17,406  26 


Less  J  foregoing  prices  are  ac- 
15  J^  1  cordmg  to  contract  or 
[  written  agreement. 
I  hereby  certiiy  that  the  work  for 
which  this  voucher  is  issued  has  been 
done  according  to  specifications. 
The  quantities  are  correct  and  the 
prices  according  to  contract  or 
agreement 

C.  L.  Crabbs, 

Ass't  Engineer. 

Total  work  done $692,111  59 

Less  amount  reserved  as  per  contract  agree- 
ment          87,441  11 


Balance 604,670  48 

Less  amount  paid  on  former  estimates 587,264  22 

Amount  due  to  date $  17,406  26 

0.  L.  Crabbs,  Ass't  Engineer.  )  Approved, 

V  L.  E.  McGrANN, 

John  Ericson,  City  Engineer. )  Commissioner. 

Endorsed  on  back  as  follows : 
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Original  Voucher,  1899.    No.  40,286.    Joseph  J.  Daflfy. 

Water  fund,  J  3 $17,406  26 

City  Comptroller's  Office.     Paid,  Dec.  8,  1899. 

Chicago,  Illinois. 
Approved  for  payment,  W.  D.  Kbkfoot.    J.  H. 

ileoeived  from  the  City  of  Chicago,  payment  in  full  of 
the  within  claim.  Jos.  J.  Duffy. 

Audited,  F.  H.  Tatlok. 

Received  Dec.  5, 1899.    Comptroller's  Office." 

This  contains  an  estimate  for  745  lineal  feet  of 

tunnel  in  rock  at  17.75 13,223  75 

725.42  yards  rock  excavated  at  $10. 7,254  20 

20,477  95 
The  amount  of  rock  excavated  in  tunnel,  in  rock, 
up  to  November  1,  1899,  as  stated  in  Estimate 

41  is,  cubic  yards 44,592.92 

Add  to  this  sum  the  number  of  yards  of  rock  ex- 
cavated in  tunnel,  in  rock,  after  the  last  esti- 
mate as  stated  in  Estimate  42 725.42 

and  we  have 45,318.84 

And  this  is  the  amount  of  rock  excavated  in  tunnel,  in  rock, 
up  to  December  1, 1899,  as  stated  in  Estimate  42. 

The  4,707  feet  of  tunnel  in  rock  was  not  trimmed  or 
straightened,  but  was  bricked  up  as  originally  excavated. 
The  tunnel  was  excavated  through  its  entire  length  as 
early  as  November  1, 1899.  Plaintiff  was  shown  Estimate  42 
when  on  the  witness  stand  and  testified  that  the  725.42  cubic 
yards  therein  stated  to  have  been  excavated  since  the  last 
estimate.  Estimate  41,  and  the  rock  thereafter  excavated  as 
stated  in  the  estimates  issued  after  Estimate  42,  was  exca- 
vated in  trimming  or  straightening  the  5,251  feet  of  tunnel. 
From  the  testimony  of  the  plaintiff  and  the  estimates  re- 
ceipted by  him  it  conclusively  appears  that  the  44,599.22 
cubic  yards  of  rock,  excavated  in  tunnel  in  rock,  was  taken 
out  in  the  original  excavation  of  the  9,958.05  feet  of  tun- 
nel in  rock  and  that  the  rock  excavated  after  Estimate  41 
was  issued,  was  excavated  in  straightening  said  5,251  feet  of 
tunnel.    The  total  amount  of  rock  excavated  in  tunnel  in 
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rock  was  52,964  cubic  yards.  The  amount  excavated  up  to 
November  1,  1899,  as  stated  in  Estimate  41,  was  44,592.92 
cubic  yards.  Taking  this  sura  from  52,964  we  have  8,371.08 
cubic  yards  as  the  amount  of  rock  which  was  excavated  in 
trimming  and  straightening  the  5,251  feet  of  tunnel.  This 
quantity  at  $10  per  cubic  yard  amounts  to  $83,710.80,  and 
this  sum  must,  from  the  evidence,  be  held  the  limit  of  the 
recovery  plaintiff  was  entitled  to,  for  back  masonry  made 
necessary  by  the  errors  of  the  inspectors  or  other  em- 
ploj'^ees  of  the  defendant.  Plaintiff  recovered  for  10,516.50 
cubic  yards  of  back  masonry  when  he  was  at  most  entitled 
to  recover  for  8,371.08  cubic  yards.  The  difference  between 
the  two  amounts  is  2,145.42  cubic  yards  which  at  $10  per 
yard  amounts  to  821,454.20.  Our  conclusion,  from  the 
evidence,  is  that  the  recovery  of  the  plaintiff  for  back 
masonry  was  erroneous  and  excessive  to  the  amount  of 
$21,454.20. 

2.  Back  Masonry  in  Tunnel  in  Earth.  The  plaintiff 
was  allowed  and  paid,  less  the  retained  percentage,  $29,- 
424.80  for  29,424.80  cubic  yards  of  back  masonry  in  the 
earth  section  of  the  tunnel.  Appellant  contends  that  such 
allowance  was  unauthorized  and  improper  and  should  be 
held  an  over-payment  and  defendant  given  credit  therefor. 
The  grounds  upon  which  such  allowance  was  made  by  the 
commissioner  of  public  works  are  stated  by  him  in  the  fol- 
lowing letter: 

"  Chicago,  September  19,  1896. 
Mr.  Joseph  J.  Duffy,  Section  2,  Now  Land  Tunnel: 

Dear  Sir:  Regarding  allowance  for  back  masonry, 
there  will  be  no  allowance  for  extra  masonry  placed  outside 
the  regular  specified  rings  of  the  tunnel  except  where,  on 
account  of  sand  pockets  or  other  loose  material,  large 
caves  occur,  necessitating  the  placing  of  crown  bars  or 
planks  to  properly  protect  the  work;  and  in  these  cases 
only  such  material  as  is  directed  to  be  placed  in  the  roof 
between  the  regular  rings  of  the  tunnel  and  the  crown  bars 
or  planks  will  be  allowed.  The  price  for  brick  work  so 
placed  will  be  $10  per  cubic  yard;  for  other  back  masonry 

Vol.  CXYII  18 
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ou  will  be  allowed  to  substitute  sand,  well  packed,  for 
fack  filling. 

Yours  truly, 

Joseph  Downey, 

Commissioner." 

The  specifications  under  the  bead  of  Construction  provide 
that  "  the  contractor  must  take  the  work  entirely  at  his 
own  risk.  No  extra  allowance  will  be  made  for  quicksand, 
hard-pan  or  boulders.  *  *  *  All  lumber,  timber  or 
other  material  used  for  bracing  and  supporting  the  sides  or 
roof  of  the  tunnel  previous  to  the  completion  of  the  ma- 
sonry shall  be  furnished  and  put  in  place  by  the  contractor. 
If  the  condition  of  the  soil  is  such  that  in  the  judgment  of 
the  city  engineer  it  becomes  necessary  to  leave  perma- 
nently any  lumber  or  boards  used  in  supporting  the  soil  in 
the  excavation,  the  contractor  will  be  paid  for  such  lumber 
at  the  rate  of  $10  per  thousand  feet  b.  m.  The  amount  of 
lumber  left  in  the  work  shall  be  reduced  to  what  is  abso- 
lutely necessary."  The  provision  that  "No  extra  allow- 
ance will  be  made  for  quicksand,  hard-pan  or  boulders,"  is 
repeated  in  the  specifications  under  the  head  of  Masonry*^ 
and  it  is  under  that  head  that  the  provision  relating  to  back 
masonry,  above  set  forth,  is  found.  The  specifications  fur- 
ther provide  that  "If  from  the  character  and  condition 
of  the  ground  through  which  the  tunnel  is  to  be  constructed 
any  unavoidable  emergency  shall  arise  from  quicksand 
pockets,  then  the  Commissioner  of  Public  Works  shall  have 
the  authority  to  extend  the  time  of  the  completion  of  the 
contract,"  etc.  With  the  provision  that  "  No  extra  allow- 
ance will  be  made  for  quicksand,  hard-pan  or  boulders  "  in 
the  specifications  under  the  head  of  Construction^  and  again 
under  the  head  of  Masonry — with  a  provision  that  in  case 
the  condition  of  the  soil  made  it  necessary  to  leave  timbers 
in  the  excavations  to  support  the  soil,  the  same  shall  be 
paid  for,  and  that  in  case  an  unavoidable  emergency  shall 
arise  from  quicksand  pockets  the  time  for  the  completion 
of  the  tunnel  may  bo  extended — it  must  be  held  that  the 
contract  which  the  parties  made  fixes  their  respective  rights 
and  liabilities  in  the  case  of  excavating  through  quicksand 
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or  loose  material.  The  Commissioner  of  Public  Works  had 
no  authority  to  change  or  alter  the  contract  of  the  parties. 
In  Weir  v.  Chicago,  aitjpra^  the  city  authorities  had  paid  the 
contractors  for  back  masonry,  and  the  Supreme  Court  held 
that  the  contractors  were  not  entitled  to  anything  for  such 
masonry,  and  must  credit  the  amount  so  paid  as  a  payment 
on  whatever  they  were  entitled  under  the  contract  to  be 
paid  for,  and  certainly  to  the  fact  of  payment  in  that  case 
must  be  given  quite  as  much  force  and  effect  as  can  be 
given  to  the  letter  of  the  Commissioner  of  Public  Works 
in  this  case.  It  follows  from  what  has  been  said  that  the 
allowance  of  $29,424.80  for  back  masonry  was  in  our  opin- 
ion unauthorized  and  improper.  The  defendant  was  en- 
titled to  have  eighty-five  per  cent  of  that  sum,  the  amount 
that  had  been  paid  to  the  plaintiff,  treated  as  an  overpay- 
ment and  credited  upon  whatever  sum  was  due  the  plaint- 
iff for  any  portion  of  the  work,  and  the  remaining  fifteen 
per  cent  deducted  from  the  retained  percentage,  and  the 
Circuit  Court  erred  in  refusing  to  allow  such  credit  and 
make  such  deduction. 

3.  Lumber.  There  was  allowed  and  paid  the  plaintiff, 
less  the  retained  percentage,  $9,084.67  for  908,647  feet, 
board  measure,  of  lumber  left  permanently  in  the  tunnel 
at  $10  per  M.  Appellant  admits  that  some  part  of  said 
lumber  was  properly  placed  in  the  tunnel  and  properly  left 
there.  For  such  lumber  plaintiff  was  entitled  to  be  paid 
$10  per  thousand  feet  under  the  contract,  but  appellant 
contends  that  a  part  of  the  908,647  feet  of  lumber  ought 
not  to  have  been  placed  in  the  tunnel  in  the  first  instance, 
and  that  as  it  cannot  be  ascertained  from  the  evidence  for 
what  part  of  said  lumber  the  plaintiff  was  entitled  to  be 
paid,  the  entire  allowance  must  be  regarded  as  improper. 
This  contention  cannot  be  sustained.  It  was  for  the  city 
engineer  to  determine  what  timbers  or  boards  should  be 
left  in  the  tunnel.  It  was  his  duty  to  include  in  his  certifi- 
cates for  payment  only  that  part  of  the  lumber  placed  in 
the  tunnel  which  it  was  absolutely  necessary  to  leave  there, 
and  the  presumption,  in  the  absence  of  evidence  to  the  con- 
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trary,  is  that  he  only  included  in  such  certificates  lumber 
which  was  properly  left  in  the  tunnel. 

4.  Boulders.  During  the  progress  of  the  work  plaintiff 
was  allowed  and  paid,  less  the  retained  percentage, 
$30,544.30  for  3,054.43  cubic  yards  of  "rock  excavated 
partly  in  earth,  "  at  $10  per  yard.  He  was  also,  as  we  have 
seen,  allowed  $529,640  for  62,964  "  cubic  yards  of  rock  ex- 
cavated in  rock."  As  to  the  nature  of  the  "  rock  excavated 
partly  in  earth,"  plaintiflf  was  the  only  witness,  and  testified 
as  follows : 

**  Q.  Now,  you  were  paid  by  the  city  the  sum  of  $30,- 
544.30,  as  contained  in  this  last  "estimate  for  3,054.43  cubic 
yards  of  rock  in  earth;  will  you  state  what  this  wast  A. 
ioulders  over  half  a  cubic  yard  in  size. 

Q.  Did  any  of  this  so-called  rock  excavation  include 
boulders  of  a  less  size  than  one-half  cubic  yard  in  size  ? 
A.  Not  that  I  know  of.  *  *  *  I  was  paid  for  rock 
excavation  or  for  boulders  on  the  second  estimate.  I  re- 
ceived for  boulders  as  shown  in  that  estimate.  It  is  called 
cubic  yards  of  rock  excavation  partly  in  earth. 

Q.  And  where  that  term  occurs  in  those  estimates, 
*  partly  in  earth,'  that  means  the  excavation  of  boulders  in 
the  earth  section  of  the  tunnel  ?  A.  Yes,  sir.  I  received 
pay  for  boulders  up  to  February  1,  1897.  The  sum  total 
up  to  that  time  was  for  rock  excavation,  partly  in  earth,  at 
ten  dollars— $30,544.30. 

Q.  And  you  say  in  that  amount  you  got,  you  was  al- 
lowed measurements  at  ten  dollars  per  cuoic  yard  on  all 
boulders  exceeding  half  a  yard — half  a  cubic  yard  in  size  ? 
A.    Yes." 

It  appears  from  this  testimony  that  this  allowance  of 
$30,544.30  to  plaintiff  was  for  boulders  found  in  the  exca- 
vation in  earth. 

The  statute  required  the  work  to  be  let  to  the  lowest 
bidder.  The  specifications  upon  which  the  bids  were  made 
and  which  are  expressly  made  a  part  of  the  contract  sued 
on,  state  that  "  The  contractor  must  take  all  work  at  his 
own  risk.  *  *  *  No  allowance  will  be  made  for  quick- 
sand, hard-pan  or  boulders.  Where  the  tunnel  is  partly  in 
earth  and  partly  in  rock  the  contractor  will  be  paid  an  addi- 
tional price  per  cubic  yard  for  rock  excavation  over  and 
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above  the  unit  price  per  lineal  foot  of  tunnel  in  earth." 
The  plaintiff  in  his  bid  proposed  to  construct  the  tunnel  in 
question  "  according  to  the  specifications  "  at  the  following 
prices  ♦  ♦  ♦  «<  Tunnel  in  earth  eight  feet  internal  diam- 
eter per  lineal  foot $13.35 

Tunnel  in  rock    *    ♦    *     • 17.75 

Rock  excavation  over  and  above  cost  of  lineal  foot 

of  tunnel  or  shaft  per  cubic  j'ard 10.00  " 

"  Courts  will  take  judicial  notice  of  such  things  as  are  or 
should  be  well  known  in  their  respective  jurisdictions." 
17  Am.  &  En.  Ency.  of  Law,  895. 

For  many  years  before  the  contract  was  made  it  was 
generally  known  in  this  community  that  beneath  the  sur- 
face soil  and  deposits  of  no  great  thickness,  there  was 
everywhere  in  Chicago,  except  where  the  rock  came  to  the 
surface,  a  formation  known  as  boulder  drift  or  boulder 
clay  which  was  immediately  above  and  rested  upon  a  floor 
of  limestone.  This  limestone  comes  to  the  surface  in  sev- 
eral places  in  the  city  and  at  sach  places  limestone  quarries 
had  been  worked  for  years  before  the  contract  was  made, 
in  an  article  on  the  geology  of  Chicago  in  Andreas' History 
of  Chicago  published  in  1884,  Vol.  1,  p.  590,  it  is  said :  "  All 
the  fresh- water  deposits  lie  on  a  slope  of  boulder  drift-clay 
except  where  protuberances  of  rock  come  above  the  sur- 
face. ♦  *  *  This  clay  varies  from  zero  to  at  least 
seventy  feet  in  thickness  and  is  a  hard,  stony  clay,  contain- 
ing ice-scratched  boulders  of  rock  transported  from  hyper- 
borean regions  and  lies  everywhere  upon  a  bed  of  Niagara 
limestone.  *  *  *  This  clay  has  been  thoroughly  stud- 
ied, because  during  the  excavation  of  about  ten  miles  of 
tunnels  for  the  Chicago  Water  Works  the  working  of  them 
was  watched  by  the  members  of  the  Academy  of  Sciences. 
♦  *  *  This  clay  is  also  replete  with  pockets  full  of 
stratified  gravel  having  the  general  shape  of  boulders  and 
surrounded  by  compact  clay."  There  is  no  doubt  as  to  the 
meaning  of  the  words  rock  and  boulders  as  used  in  the 
contract  and  specifications.  Their  meaning  is  made  certain 
by  the  connection  in  which  they  are  there  used.     "  Eock 
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in  ordinary  language  is  the  stony  matter  which  constitutes 
the  earth's  crust  as  distinguished  from  clay,  gravel,  sand, 
peat,  etc."    Encyc.  Diet.  "  Rock." 

"  Boulder  is  used  to  signify  a  large  rounded  block  of 
stone  which,  whether  lying  loose  on  the  surface  of  the 
ground  or  imbedded  in  the  soil,  is  of  dififerent  composition 
from  the  rocks  adjacent  to  which  it  now  rests  and  must 
therefore  have  been  transported  from  a  lesser  or  greater 
distance."  Id.  "  Boulder."  A  boulder  is :  "  1.  A  largo 
stone  worn  smooth  or  rounded  by  the  action  of  water;  a 
large  pebble.  2.  Oeol,  A  mass  of  rock,  whether  rounded 
or  not,  that  has  been  transported  by  natural  agency  from 
its  native  bed."    Webster's  Die.  "  Bowlder." 

The  word  rock  in  the  contract  and  specifications  signifies 
and  means  the  limestone  found  in  its  native  bed  in  exca- 
vating the  tunnel.  The  word  boulder  as  therein  used 
means  the  stones  found  imbedded  in  the  boulder  clay  or 
drift  which  were  too  large  to  be  called  pebbles. 

No  doubt  the  excavation  of  a  tunnel  in  rock  is  more  dif- 
ficult and  expensive  than  in  earth,  nor  that  quicksand, 
hard-pan  or  boulders  increase  the  cost  of  excavating  a 
tunnel.  It  was  therefore  proper  that  bidders  should  be  in- 
formed by  the  specifications  either  that  an  extra  allowance 
would  or  would  not  be  made  for  rock,  quicksand,  hard-pan 
or  boulders.  The  specifications  state  that  for  rock  excava- 
tion an  additional  price  per  cubic  yard  over  the  lineal  foot 
price  will  be  paid  and  that  no  allowance  will  be  made  for 
quicksand,  hard-pan  or  boulders. 

A  contract  made  pursuant  to  the  statute  is  binding  upon 
the  parties  to  it,  is  binding  upon  the  contractor  and  upon 
the  oiHcers  of  the  city.  The  city  officers  under  this  con- 
tract had  no  more  authority  to  allow  the  plaintiflf  $30,- 
544.30  for  3,054.43  cubic  yards  of  boulders,  or  any  sum  for 
any  number  of  cubic  yards  of  boulders  taken  out  in  exca- 
vating the  tunnel  in  earth,  than  they  had  to  allow  him 
more  than  the  contract  price  for  the  tunnel  in  earth,  the 
tunnel  in  rock,  or  the  rock  excavation.  They  had  no  more 
right  or  authority  to  call  boulders  rock,  within  the  mean- 
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ing  of  those  terras  as  used  in  the  contract,  and  allow  plaint- 
iff $10  per  cubic  yard  for  the  boulders  taken  out  in  the 
tunnel  in  earth  under  the  name  of  "rock  in  earth,"  than 
they  had  to  call  earth  rock,  and  allow  him  the  contract 
price  of  tunnel  in  rock  for  tunnel  in  earth.  In  geology, 
rock  includes  boulders  and  also  includes  earth;  for  it  in- 
cludes all  the  solid  materials  of  the  earth's  crust — clay,  sand 
and  peat  as  well  as  stony  material.  But  as  used  in  this 
contract  it  includes  neither  earth  nor  boulders.  The  con- 
tract fixes  one  price  for  tunnel  in  rock^  another  for  tunnel 
in  earth.  It  provides  that  an  allowance  over  the  lineal 
foot  price  shall  be  made  for  rock  and  that  no  allowance 
shall  be  made  for  boulders.  The  allowance  of  $30,544.30 
for  "  rock  excavated  partly  in  earth  "  was  unauthorized 
and  improper  and  so  much  of  it  as  has  been  paid  must  be 
regarded  as  an  over-payment  and  the  remainder  deducted 
from  the  retained  percentage. 

5.  Conglomerate.  During  the  progress  of  the  work 
defendant  paid  the  plaintiff  $16,000  as  an  extra  allowance 
for  6,900  lineal  feet  of  the  earth  section  of  the  tunnel  in 
which  was  found  what  plaintiff's  witnesses  call  "conglom- 
erate," and  upon  the  trial  the  court  awarded  the  plaintiff 
$54,000  more  as  an  extra  allowance  and  compensation  above 
the  price  fixed  by  the  contract  by  reason  of  the  finding  of 
so-called  "conglomerate"  in  6,900  feet  of  the  earth  section 
of  the  tunnel.  Appellant  now  claims  that  the  entire  allow- 
ance for  conglomerate  was  improper;  that  the  $15,000  so 
paid  must  be  regarded  asan  over-payment;  and  appellee,  that 
the  entire  allowance  was  proper. 

The  specifications  as  we  have  seen  provide  that  "The 
contractor  must  take  the  work  entirely  at  his  own  risk. 
I<o  extra  allowance  will  be  made  for  quicksand,  hard-pan 
or  boulders."  Hard- pan  is  "the  niore  or  less  firmly  con- 
solidated detrital  material  which  sometimes  underlies  a 
superficial  covering  of  soil.  Any  bed  of  mingled  clay,  sand 
or  pebbles,  if  firmly  compacted  is  called  hard-pan."  Cent. 
Diet,  "Hard pan."  Jackson,  formerly  city  engineer,  a  wit- 
ness for  the  plaintiff,  testified  that  the  so-called  "  conglom- 
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erate"  was  "composed  of  clay  and  gravel,  a  little  sand 
pressed  hard,  compact  and  of  almost  the  texture  of  rock  in 
some  places."  Ewald,  who  had  been  an  engineer  for  the 
city,  testified  for  plaintiff  that  the  "  conglomerate "  was 
very  hard  compact  clay,  blue  clay  containing  boulders  and 
blue  gravel  cemented  together."  On  cross-examination  he 
testified:  "I  mean  by  being  cemented  together  that  it, 
the  material,  is  cemented  together  very  compactly,  so  hard 
that  a  pick  will  hardly  injure  it.  Every  time  you  strike  it 
with  a  pick  it  would  strike  fire. 

Q.  That  would  be  when  it  struck  a  boulder,  would  it 
not?  A.  Yes,  sir.  If  you  did  not  strike  a  boulder  you 
would  strike  gravel  and  when  you  struck  gravel  you  would 
strike  fire.  It  was  not  cemented  together  with  Portland 
cement.     It  was  pressed  hard.     That's  what  I  mean." 

"Conglomerate  is  in  geology  a  rock  made  up  of  the 
rounded  and  water-worn  debris  of  previous  existing  rocks 
consisting  at  least  in  part  of  fragments  large  enough  to  be 
called  pebbles,  also  called  conglomerate  rock."  Cent.  Diet. 
"Conglomerate."  Upon  the  testimony  of  plaintiff's  wit- 
nesses the  so-called  conglomerate  was  hard-pan.  It  was  com- 
posed of  clay  containing  pebblesand  gravel  firmly  compacted 
together.  Such  a  substance  is  hard-pan  under  the  definition 
of  the  word  in  the  books.  Hard-pan  was  well  known  long 
before  1895.  It  had  been  found  in  tunnels  and  in  other  exca- 
vations made  in  and  about  Chicago.  It  is  aptly  described  in 
the  article  above  quoted  from  Andreas  as  follows:  "This 
clay  (the  boulder  clay  underlying  Chicago)  is  also  replete  with 
pockets  having  the  general  shape  of  boulders  and  surrounded 
by  compact  clay."  Hard-pan  is  mentioned  in  the  specifica 
tions  in  the  same  clause  with  quicksand  and  boulders  and 
much  that  has  been  said  in  reference  to  the  allowance  for 
boulders  applies  with  equal  force  to  the  allowance  for  hard- 
pan  and  need  not  be  here  repeated.  The  specifications  which 
are  a  part  of  the  contract  state  in  plain  words  which  leave 
no  room  for  construction,  that  "  No  allowance  will  be  made 
for  hard-pan."  This  plain  and  binding  provision  of  the  con- 
tract it  is  sought  to  avoid  by  calling  the  substance  called 
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"  hard-pan"  in  the  contract  "conglomerate."  Concede  that 
the  substance  for  which  the  allowance  in  question  was  made 
may  also  be  properly  called  "conglomerate,"  the  claim  for 
an  extra  allowance  over  the  contract  price  under  the  con- 
tract before  us  on  account  of  that  substance  is  not  thereby 
made  stronger.  That  substance  as  described  by  plaintiff's 
witnesses  is  aptly  and  accurately  named  and  designated  by 
the  word  "  hard-pan  "  in  the  specifications.  It  would  be  a 
reproach  to  the  law  to  hold  that  where  a  contractor  and  a 
municipal  corporation  have  by  contract  provided  that  no 
allowance  shall  be  made  for  a  particular  substance  therein 
aptly  and  accurately  named  and  designated,  that  the  officers 
of  such  corporation  may  make  such  allowance  upon  the 
ground  that  such  substance  may  be  called  by  another  nanie 
as  well  as  by  the  name  which  the  parties  in  their  contract 
used  to  designate  it. 

The  so-called  conglomerate  was  taken  out  in  excavating 
the  tunnel  in  earth.  The  tunnel  in  earth  was  all  excavated 
and  paid  for,  less  the  retained  percentage,  before  February 
16,  1897,  for  Estimate  22  of  that  date  shows  that  9,903.03 
"lineal  feet  of  8  ft.  tunnel  at  $13.55,  $134,189.71,"  had 
then  been  constructed.  Final  Estimate  51,  dated  June  27, 
1900,  states  the  total  number  of  feet  of  tunnel  in  earth  at 
9,903.30  lineal  feet  at  $13.35,  $134,189.71.  April  2,  1897, 
more  than  two  months  after  the  last  foot  of  tunnel  in  earth 
that  plaintiff  ever  excavated  under  the  contract  had  been 
excavated  and  estimates  issued  to  him  therefor  at  the  con- 
tract price  of  $13.55  per  lineal  foot,  the  following  docu- 
ment was  executed  by  the  plaintiff  and  the  Commissioner 
of  Public  Works  of  the  defendant  and  approved  by  the 
mayor  and  city  comptroller : 

"Whereas,  a  contract  in  writing,  dated  the  30th  day  of 
September,  1895,  was  heretofore  entered  into  by  and  be- 
tween Joseph  J.  Duffy  of  the  one  part,  and  tlio  City  of 
Chicaoro  of  the  other  part,  whereby  8aid  company  agreed 
to  construct  for  said  city  a  certain  section  or  portion  of  a 
tunnel,  commonly  designated  as  the  Second  Section  of  the 
Northwest  Water  Tunnel,  according  to  the  terms  of  said 
contract  and  of  the  specifications  lorming  a  part  thereof; 
and, 
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Eeceived  from  the  City  of  Chicago,  payment  in  full  of 
the  within  claim, 

Jos.  J.  DUFFT. 

Accepted  under  protest. 

Jos.  J.  Duffy." 

This  document  both  parties  sought  on  the  trial  to  repu- 
diate; the  plaintiff  by  recovering  as  part  of  bis  judgment 
$54,000  additional  on  account  of  the  so-called  "conglomer- 
ate," and  the  defendant  by  insisting  that  the  $15,000  so  paid 
be  held  an  over-payment.  No  provision  of  the  statute  or 
of  any  ordinance  of  the  city,  authorizing  the  city  officers  to 
execute  this  document,  has  been  called  to  oar  attention. 
The  last  of  the  tunnel  in  earth  had  been  excavated  two 
months  before  it  was  executed. 

The  specifications  provide  that  "the  use  of  explosives 
will  not  be  allowed  or  permitted  except  in  rock  excava- 
tion." The  "exceptionally  hard  material"  mentioned  in 
said  document  was  found  in  excavating  the  tunnel  in  earth, 
and  the  city  officials  first  permitted  the  plaintiff  to  use 
explosives.  If  damages  to  property  owners  resulted  from 
the  use  of  such  explosives,  such  damages  had  already  been 
sustained. 

The  contractor  took  the  work  entirely  at  his  own  risk 
under  a  contract  that  provided  that  no  allowance  would  be 
made  for  hard-pan.  The  statute  required  the  city  in  the 
first  instance  to  let  the  contract  to  the  lowest  responsible 
bidder,  and  it  could  let  the  contract  in  no  other  manner. 
Chicago  V.  Hanreddy,  211  111.  24.  A  contract  made  pur- 
suant to  the  statute  is  binding  upon  the  parties  to  it.  To 
hold  that  the  parties  to  such  a  contract  may  by  a  new  or 
supplemental  contract  provide  that  the  contractor  shall  be 
paid  a  large  sum  of  money  in  addition  to  the  contract  price 
for  the  work  he  had  contracted  to  do  would  be  to  nullify 
the  statute,  and  as  was  said  in  Chicago  v.  Hanreddy,  supra^ 
"  would  open  wide  the  door  to  fraud,  destroy  competition, 
and  enable  city  officials  to  do  indirectly  what  in  express 
terms  they  are  forbidden  from  doing  by  the  statute."  Much 
is  said  in  the  brief  for  appellee  about  the  misleading  charac- 
ter of  the  borings  made  by  the  defendant  before  the  con- 
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tract  was  let,  but  there  is  neither  allegation  nor  proof  that 
any  fraud  was  practiced  on  the  plaintiff  in  respect  to  such 
borings.  Much  is  also  said  about  the  unexpected  finding  of 
"  conglomerate,"  boulders  and  quicksand  in  the  path  of  the 
tunnel.  It  matters  not  whether  the  plaintiff  did  or  did  not 
expect  to  find  bard-pan,  boulders  or  quicksand  in  the  path 
of  the  tunnel.  That  path,  seventy  feet  beneath  the  surface, 
was  the  path  of  the  miner  described  in  the  Song  of  the 
Miner  in  the  Book  of  Job  as 

"  A  path  which  no  fowl  knoweth,  and  which  the  Tu1ture*s  eye  hath 
not  seen : 
The  lion's  whelps  have  not  trodden  it,  nor  the  fierce  lion  passed  by  it." 

The  plaintiff  saw  fit  to  contract  with  the  defendant  to  take 
the  work  of  constructing  .the  tunnel  at  his  own  risk  and  to 
stipulate  in  that  contract  that  no  allowance  should  be  made 
to  him  for  hard-pan,  boulders  or  quicksand,  and  by  that 
contract  he  is  bound.  The  officers  of  the  defendant  had  no 
authority  to  make  for  the  defendant  a  new  contract  with 
the  plaintiff  that  the  defendant  should  pay  the  plaintiff 
$15,000,  or  any  other  sum  of  money,  in  addition  to  the  con- 
tract price  per  lineal  foot  for  tunnel  in  earth,  either  because 
"conglomerate"  or  " exceptionally  hard  material"  was 
found  in  excavating  that  part  of  the  tunnel,  or  because  of 
the  plaintiff's  agreement  to  indemnify  the  defendant  against 
claims  for  damages  resulting  from  the  use  of  explosives 
in  excavating  the  tunnel. 

The  payment  of  the  $15,000,  paid  in  pursuance  of  the 
contract  of  April  2,  1897,  must  be  regarded  as  an  over-pay- 
ment by  defendant  to  plaintiff,  and  the  recovery  in  the 
judgment  of  $54,000  in  addition  to  the  contract  price  for 
tunnel  in  earth  because  "conglomerate"  or  "exceptionally 
hard  material "  was  found  in  excavating  that  part  of  the 
tunnel  must  be  held  improper  and  erroneous. 

6.  Stonb.  Appellant  insists  that  plaintiff  should  have 
been  charged  with  a  very  large  sum  of  money  for  the  stone 
which  was  taken  out  of  the  tunnel,  which  the  contract 
provided  should  be  the  property  of  the  city.  The  evidence 
does  not  show  that  the  plaintiff  had  received  anything  for 


286  Appellate  Courts  op  Illinois. 

Vol,  117.]  City  of  Chicago  v.  Duffy. 

such  stone,  but  on  the  contrary  that  he  paid  considerable 
sums  of  money  to  have  the  same  removed;  nor  does  it  show 
that  the  stone  at  the  mouth  of  the  shaft  had  a  market 
value  nor  that  it  could  have  been  sold  at  any  price.  We 
find  in  the  record  no  evidence  to  warrant  an  allowance 
against  the  plaintiff  for  the  stone  taken  out  of  the  tunnel. 

7.  Two  Ring  Tunnel  in  Earth.  Eight  hundred  and 
sixty  feet  of  the  tunnel  in  earth  was  originally  built  with  but 
two  rings  of  brick,  in  plain  violation  of  the  con  tract,  which  re- 
quired three  rings  except  where  the  tunnel  was  in  solid  rock. 
The  Commissioner  of  Public  Works,  when  the  fact  that  so 
much  of  the  tunnel  had  been  thus  built  came  to  his  notice, 
required  the  plaintiff  to  put  a  third  ring  of  brick  inside  the 
otlier  rings,  which  he  did  at  his  own  expense.  This  part 
of  the  tunnel  as  originally  built  was  only  of  the  required 
diameter  of  eight  feet,  and  this  diameter  was,  of  course, 
reduced  by  placing  a  third  ring  of  brick  inside  the  other 
rings.  Appellant  insists  that  the  plaintiff  should  be  charged 
with  what  it  would  cost  to  take  out  this  860  feet  of  ma- 
sonry and  put  in  its  place  three  rings  of  brick  with  an  in- 
ternal diameter  of  eight  feet,  /this  claim  cannot  be  sus- 
tained. It  may  be  that  the  defendant,  when  the  fault  was 
discovered,  could  have  required  the  plaintiff  to  take  out 
the  masonry  and  put  in  the  masonry  required  by  the  con- 
tract. But  it  saw  fit,  through  its  officers,  to  require  him 
to  put  a  third  ring  of  brick  inside  the  other  rings  and  could 
not  afterwards  require  him  to  rebuild  that  part  of  the  tun- 
nel in  strict  compliance  with  the  contract  or  now  charge 
him  with  what  it  would  cost  so  to  rebuild  it.  We  find  in 
the  record  no  evidence  upon  which  to  base  a  computation 
of  the  pecuniary  damages,  if  any,  which  the  defendant  sus- 
tained by  reason  of  the  reduction  of  the  capacity  of  the 
tunnel  by  such  reduction  in  its  internal  diameter. 

8.  Damages  fob  Delay.  Each  party  at  the  trial  claimed 
damages  against  the  other  for  delay.  The  claim  of  the  de- 
fendant was  made  under  the  provisions  of  the  contract  that 
the  work  should  be  completed  by  October  1, 1897,  and  that 
the  plaintiff  should  forfeit  as  liquidated  damages  $200  per 
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day  for  each  day  after  that  date  that  the  tunnel  remained 
unfinished,  and  that  any  sum  of  money  so  forfeited  should 
be  retained  by  the  defendant  out  of  any  money  due  plaint- 
iff under  the  contract.  The  claim  of  the  plaintiff  was  for 
damages  alleged  to  have  been  sustained  by  him  as  the  re- 
sult of  the  suspension  of  work  from  July,  1897,  to  April, 
lS9y.  The  claim  of  the  defendant  was  rejected  by  the  trial 
court  but  that  court  allowed  the  plaintiff  as  damages  for 
delay  $13,367.50.     This  amount  is  made  up  as  follows : 

Cost  of  pumping  out  of  shaft $4,000  00 

Increase  in  the  price  of  labor 9,000  00 

Telephone  at  work  during  period  of  suspension. ,      187  60 
Rent  of  office  of  plaintiff  at  the  works  during 
same  period 180  00 


$13,367  60 
The  facts  relied  upon  to  justify  this  award  of  damages 
to  the  plaintiff  for  delay  are  the  following :  Before  the 
suspension  the  plaintiff  had  excavated  4,707  feet  of  tunnel 
in  rock.  A  controversy  arose  between  the  parties  as  to  the 
price  plaintiff  was  entitled  to  be  paid  for  such  excavation 
in  rock  under  the  contract.  Plaintiff  contended  that  he 
was  entitled  to  $10  per  cubic  yard  for  the  rock  exca- 
vated, in  addition  to  the  lineal  foot  price  of  $17.75  per 
foot,  and  defendant  that  the  plaintiff  was  only  entitled  to 
the  lineal  foot  price.  Plaintiff,  in  July,  1897,  brought  an 
action  in  assumpsit  against  the  defendant  upon  the  contract. 
The  trial  court  held  that  he  was  entitled  to  recover  $10  per 
cubic  yard  for  the  rock  necessarily  excavated,  in  addition  to 
the  lineal  foot  price,  and  rendered  judgment  in  his  favor  for 
$204,328.52.  The  Supreme  Court  affirmed  the  holding  of 
the  trial  court  as  to  the  construction  of  the  contract  but  held 
that  the  defendant  was  entitled  to  a  credit  of  $57,495.80. 
The  plaintiff  entered  a  remittitur  for  that  sum  and  that  judg- 
ment was  affirmed  for  $146,832.72  in  April,  1899.  This 
judgment  was  at  once  paid  and  the  plaintiff  resumed  work 
and  completed  the  tunnel  in  April,  1900.  The  plaintiff  upon 
the  trial  of  the  case  testified  that  he  was  "  broke"  when  he 
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suspended  work  in  July,  1897,  and  that  by  reason  of  the 
failure  of  the  defendant  to  pay  him  for  the  work  done  up 
to  that  time  according  to  the  terras  of  the  contract  as  con- 
strued by  the  Supreme  Court  he  was  unable  to  proceed 
with  the  work.  Appellee's  counsel  insists  that  the  delay  is 
to  be  regarded  as  an  enforced  delay  caused  by  the  defend- 
ant and  that  therefore  plaintiff  was  entitled  to  recover  what- 
ever damages  he  sustained  by  reason  of  such  delaj'.  The 
action  brought  by  the  plaintiff  against  the  defendant  in 
1897  was  for  the  breach  of  the  contract  in  the  refusal  of 
the  defendant  to  pay  plaintiff  $10  per  cubic  yard  for  the 
rock  excavated  in  constructing  the  tunnel  in  rock.  The 
damages  for  delay  made  a  part  of  the  recovery  in  this 
case  are  damages  which  plaintiff  claimed  resulted  to  him 
from  the  refusal  of  defendant  to  pay,  as  it  became  due,  the 
money  for  which  he  recovered  judgment  in  his  former  suit. 
The  general  rule  as  to  damages  in  case  of  a  breach  of  con- 
tract for  the  mere  payment  of  mon^y  is  thus  stated  in  1 
Sutherland  on  Damages,  1st  ed.,  127: 

"  1..  On  a  contract  for  the  mere  payment  of  money ^  the 
unpaid  principal,  together  with  the  stipulated,  or,  after 
maturity,  the  lawful  rate  of  interest,  is  the  measure  of 
damages.  It  is  the  invariable  measure  of  recovery  in  a 
creditor's  action  against  his  debtor.  The  failure  to  pay 
a  debt  when  due,  may  disappoint  the  creditor  and  em- 
barrass him  in  his  affairs  and  collateral  undertakings;  he 
may  consequently  suffer  losses  for  which  interest  is  a  very 
inadequate  compensation;  but  such  losses  are  remote,  and 
do  not  result  alone  from  the  default  of  his  debtor. 
Money,  like  the  staples  of  commerce,  is,  in  legal  contem- 
plation, always  in  market,  and  procu]*able  at  the  legal  rate 
of  interest;  and  the  same  principle  which  limits  a  disap- 
pointed vendee's  recovery,  against  his  defaulting  vendor, 
to  the  market  value  of  the  commodity  which  is  the  subject 
of  his  contract,  restricts  the  creditor  to  the  principal  and 
interest.  The  practical  difficulty  to  a  creditor  of  borrow- 
ing money,  where  the  debtor  is  withholding  the  sum  wanted 
which  he  owes,  and  that  of  a  vendee  to  make  a  new  pur- 
chase after  he  has  paid  the  defaulting  vendor  for  the  goods 
wanted,  is  the  same.  No  party's  condition',  in  respect  to 
the  measure  of    damages,  should   be   worse  for  naving 
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failed  in  his  engagement  to  a  person  whose  affairs  are  em- 
barrassed, than  if  it  had  been  made  with  one  in  prosperous 
or  affluent  circumstances." 

There  are  certain  exceptions  to  the  general  rule  but  this 
case  is  not  within  any  of  the  exceptions.  The  cases  cited 
in  the  brief  for  appellee  upon  this  point  are  cases  where  the 
breach  for  which  the  recovery  was  had  was  not  a  failure 
to  pay  money,  and  the  rule  of  damages  in  such  cases  is  dif- 
ferent from  the  rule  where  the  breach  is  a  failure  to  pay 
money.  "  For  breach  of  other  contracts  than  to  pay  money 
the  injured  party  is  entitled  to  compensation  for  gains  pre- 
vented and  losses  sustained."  1  Suth.  on  Dam.  130.  It  is 
no  answer  to  the  objection  against  the  allowance  to  plaint- 
iflF  in  this  case  of  compensation  for  losses  sustained  by  him 
by  reason  of  the  failure  of  defendant  to  pay  to  him  money 
when  it  became  due,  to  say  that  as  a  general  rule,  at  least, 
interest  cannot  be  recovered  in  this  state  against  a  munici- 
pal corporation  in  the  absence  ot  an  express  contract  to  pay 
interest.  If  the  rules  of  law  would  not  permit  the  plaintiff 
to  recover  in  his  first  suit  interest,  as  such,  or  as  damages 
for  unreasonable  and  vexatious  delay  in  the  payment  of 
the  money  for  which  he  recovered  his  first  judgment,  such 
rules  of  law  cannot  be  made  the  foundation  of  a  recovery 
by^him  in  this  case  for  losses  sustained  bj'^  him  by  reason  of 
the  delay  of  the  defendant  in  paying  the  money  for  which 
that  judgment  was  recovered. 

There  is  another  objection  to  the  allowance  in  this  case 
of  compensation  for  losses  sustained  by  plaintiflf  by  reason 
of  delay  in  the  payment  of  the  money  for  which  his  first 
judgment  was  recovered.  His  cause  of  action  in  that  case 
was  the  breach  of  that  clause  of  the  contract  by  which  de- 
fendant agreed  to  pay  him  $10  per  cubic  yard  for  the  stone 
necessarily  taken  out  in  excavating  the  4;7()7  lineal  feet  of 
tunnel  in  stone.  "  A  cause  of  action  and  the  damages  re- 
coverable therefor  are  an  entirety.  The  party  injured  must 
be  plaintiff,  by  the  common  law,  and  he  must  demand  all  the 
damages  which  he  has  suffered  or  ever  will  suffer  from  the 
injury,  grievance  or  cause  of  action,  upon  which  his  action 
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is  founded.  He  cannot  split  a  cause  of  action  and  bring 
successive  suit**  for  parts,  because  he  may  not  be  able  at 
first  to  prove  all  the  items  of  the  demand,  or  because  all  the 
damages  have  not  been  suffered.  If  he  attempt  to  do  so,  a 
recovery  in  the  first  suit,  though  for  less  than  his  whole 
demand,  will  be  a  bar  to  the  second."  In  Camp  v.  Morgan, 
21  111.  255-258,  Mr.  Justice  Walker  said  :  "  The  doctrine 
is  well  settled,  and  is  uniform  in  both  the  courts  of  Great 
Britain  and  of  this  country,  that  a  plaintiff  cannot  so  divide 
an  entire  demand,  or  cause  of  action,  as  to  maintain  several 
actions  for  its  recovery.  And  if  he  sue  and  recover  a  judg- 
ment for  a  part  only  of  such  a  claim,  the  remaining  portion  is 
barred  by  that  recovery."  See  also  Hoblit  v.  Bloomington, 
71  111.  App,  202.  In  our  opinion  the  court  erred  in  allowing 
the  plaintiff  any  compensation  for  the  losses  he  sustained 
by  reason  of  his  suspension  of  work  upon  the  tunnel.  But 
we  are  also  of  the  opinion  that  the  refusal  of  defendant  to 
pay  the  very  large  sum  of  money  due  him  under  the  con- 
tract, as  construed  by  the  Supreme  Court,  for  rock  taken 
out  of  the  tunnel  up  to  the  time  he  suspended  work  in  1897, 
constitutes  a  sufficient  excuse  for  his  delay  in  the  comple- 
tion of  the  work  and  prevents  the  defendant  from  recover- 
ing anything  on  account  of  the  stipulation  for  $200  per  day 
damages  for  such  delay. 

After  the  tunnel  had  been  completed,  Morse  Ives,  a  citi- 
zen and  taxpayer  of  Chicago,  filed  a  bill  in  the  Superior 
Court  against  the  City  of  Chicago,  certain  of  its  officers, 
and  the  plaintiff  in  this  suit,  to  enjoin  the  city  from  making 
any  further  payment  to  the  plaintiff  under  the  contract 
here  sued  on,  upon  the  ground  that  the  city  under  the  con- 
tract had  a  valid  claim  against  the  plaintiff  for  a  large  sum 
of  money  as  damages  for  his  failure  to  complete  the  tunnel 
within  the  time  fixed  by  the  contract.  The  defendants 
answered  the  bill,  but  no  injunction  was  ever  ordered.  The 
defendant  in  the  present  case  did  not  plead  the  pendency  of 
the  chancery  suit,  but  put  in  evidence  a  transcript  of  the 
])leadings  and  proceedings  therein,  and  at  the  close  of  the  evi- 
dence in  this  case  moved  the  court  to  dismiss  the  action  for 
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want  of  jurisdiction  of  the  subject-matter  and  here  assigns 
for  error  the  denial  of  that  motion. 

We  think  the  denial  of  the  motion  was  proper,  first,  be- 
cause the  pendency  of  the  chancery  suit  did  not  deprive  the 
plaintiff  of  the  rio^ht  to  sue  at  law  on  the  contract,  and 
second,  because  the  defendant  by  pleadino^  to  the  merits 
waived  the  right  to  insist  upon  the  pendency  of  the  chan- 
cery sait  as  a  defense  to  this  suit. 

It  follows  from  what  has  been  said,  that  in  our  opinion, 
the  judgment  of  the  Circuit  Court  must  be  reversed,  but  in 
place  of  remanding  the  cause  for  a  new  trial  we  think  it 
proper  in  this  case  to  give  final  judgment  here. 

We  find  that  the  following  amounts  were  erroneously  in- 
cluded in  and  made  a  part  of  plaintiff's  recovery,  viz. : 

For  '*  Conglomerate  " $  54,000  00 

For  damages  for  dela}' 13,307  60 

For  back  masonry  in  tunnel  in  rock  in 
excess  of  the  amount  plaintiff  was 
entitled  to  recover  therefor 21,454  20 

That  the  following  amounts  paid 
plaintiff  must  be  held  over-payments 
and  the  appellant  given  credit  there- 
for on  the  amount  due  appellee  for 
back  masonry  or  retained  percent- 
asre,  viz: 

Paid  for  back  masonry  in  tunnel  in 
earth 29,424  80 

For  boulders 30,544  30 

On  contract  of  April  2,  1897 15,000  00 

$163,790  80 

The  judgment  is  for $301,376  OS 

Amount  to  be  deducted 163,790  80 

$137,585  28 
We  find  that  the  amount  the  appellee  Joseph  J.  Duffy  is 
entitled  to  recover  from  the  appellant  the  Citj^  of  Chicago 
in  this  case  is  one  hundred  and  thirty-seven  thousand  five 
hundred  and  eighty-five  dollars  and  twenty-eight  cents 
(8137,585.28),  and  for  that  amount  there  will  be  judgment 
here  in  favor  of  appellee  and  against  appellant. 
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The  Circuit  Court  in  the  judgment  order,  after  judgment 
in  the  usual  form,  added  the  words :  "  It  is  further  or- 
der€Kl  that  said  amount  be  paid  from  the  defendant's  water 
fund."    This  was,  we  think,  improper. 

An  examination  of  the  record  in  Chicago  v.  Duffy,  aupra^ 
shows  that  the  judgment  in  that  case  was  in  the  usual 
form,  without  any  order  that  the  judgment  be  paid  from 
any  particular  fund.  In  attachment  or  other  proceeding 
in  rem  a  judgment  may  specify  the  fund  out  of  which  sat- 
isfaction is  to  be  made.  But  this  suit  was  in  personam  dJiiii 
the  judgment  in  such  a  suit  leaves  the  plaintiff  to  pursue 
the  remedy  which  the  law  provides  to  obtain  satisfaction 
of  his  judgment. 

Heversed^  judgment  here  with  finding  of  facts. 


John  Domitski  v.  American  Linseed  Company. 
Gen.  No.  11.284. 

1.  Error  op  ¥hXTT—what  m,  authorizing  va^xLtion  of  judgment  after 
entry  term.  The  misprisions  of  the  clerk  in  failing  to  keep  the  decla- 
ration in  the  files  of  a  case  and  in  failing  to  make  an  entry  of  the  filing 
thereof  on  the  register  kept  pursuant  to  rule  of  court,  Is  such  error  of 
fact  as  will  warrant  the  vacation  of  a  judgment  after  the  term  of  entry. 

Action  on  the  case  for  personal  injuries.  Error  to  the  Superior 
Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1903.  Af- 
firmed.   Opinion  filed  November  29,  1904. 

Statement  by  the  Conrt.  Plaintiff  in  error,  John  Do- 
mitski, brought  in  the  Superior  Court  an  action  on  the 
case  for  personal  injuries  alleged  to  have  been  sustained  by 
him  through  the  negligence  of  the  defendant,  the  Ameri- 
can Linseed  Company.  The  summons  was  returned  served 
"  on  W.  Hirst,  general  manager  and  agent  of  defendant, 
November  26, 1902." 

The  declaration  was  filed  January  6,  1903,  and  alleged 
in  each  count  that  ^'  the  defendant  wa^  a  corporation  duly 
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organized  and  doing  business  under  and  by  virtue  of  the 
laws  and  statutes  of  the  State  of  Illinois."  The  default  of 
the  defendant  for  failure  to  appear  was  entered  Febru- 
ary 5,  1903,  at  the  February  term.  February  27, 1903,  the 
last  day  but  one  of  the  February  term,  the  damages  of  the 
pluintiflf  were  assessed  by  a  jury  at  $3,500,  and  a  judgment 
rendered  for  that  sum  and  costs  against  the  defendant.  At 
the  March  term  of  the  court  the  defendant,  upon  motion 
in  writing,  moved  that  the  default,  assessment  of  damages 
and  judgment  be  vacated  upon  the  grounds,  inter  alia,  that 
the  defendant  was  a  corporation  organized  under  the  laws 
of  New  Jersey  and  not  a  corporation  organized  or  doing 
business  under  the  laws  of  Illinois,  and  that  the  record  did 
not  show  the  issuance  or  service  of  any  summons  upon  the 
defendant;  because  no  declaration  had  been  filed  against 
the  defendant;  because  the  plaintiff  had  no  cause  of  action 
against  the  defendant  and  because  the  default  of  the  de- 
fendant in  said  cause  was  improperly  and  inadvertently 
entered  without  any  fault  on  the  part  of  the  defendant,  and 
filed  with  the  motion  affidavits  in  support  thereof.  Notice 
of  the  motion  was  given  to  the  plaintiff  and  he  appeared 
and  objected  to  the  court  entertaining  the  motion  and  to 
the  reading  of  each  of  the  affidavits  in  support  of  the  mo- 
tion on  the  ground  that  the  court  had  at  the  March  term 
no  jurisdiction  to  entertain  a  motion  to  set  aside  a  judg- 
ment entered  at  the  February  term.  The  plaintiff  did  not 
file  counter  affidavits  nor  in  any  manner  traverse  the  state- 
ments made  in  the  motion  or  in  the  affidavits  filed  in  support 
thereof.  March  31,  1903,  the  court  sustained  the  motion 
of  the  defendant  and  entered  the  following  order : 

"  On  motion  of  defendant,  American  Linseed  Company, 
by  its  attorney,  it  is  ordered,  the  order  of  the  default  en- 
tered herein  of  record  on  February  the  5th,  A.  D.  1902, 
and  the  order  of  judgment  entered  herein  on  February  27th, 
1903,  be,  and  is,  hereby  set  aside  and  vacated,  because  of 
error  in  fact,  in  the  entering  of  said  judgment,  and  upon 
condition  that  the  said  defendant  plead  herein  instanter, 
and  consents  to  trial  of  said  cause  immediately  after  the 
trial  of  the  case  of  O'Connor  &  Morton,  now  on  trial, 
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which  terras  defendant  accepts,  to  which  the  plaintiff  ex- 
cepts, and  thereupon  leave  is  hereby  given  the  plaintiff  to 
file  a  bill  of  exceptions  herein  within  thirty  days  of  this 
date." 

Plaintiff  duly  excepted  to  said  order  and  took  a  bill  of 
exceptions  setting  forth  the  affidavits  read  and  evidence 
beard  in  support  of  the  motion.  April  30,  1903,  the  suit 
was  dismissed  for  want  of  prosecution.  Plaintiff  then  sued 
out  this  writ  of  error  and  contends  that  the  Superior  Court 
erred  in  entering  the  order  that  the  default  and  judgment 
be  vacated  and  the  defendant  in  error,  under  cross-errors, 
contends  that  the  declaration  is  defective  and  not  sufficient 
to  support  the  judgment. 

Chase  R.  Rankin,  H.  Bassbtt  Shebmak  and  C.  Helher 
Johnson,  for  plaintiff  in  error. 

Kraus,  Alsohuleb  &  HoLDEN,  for  defendant  in  error. 

Mb.  Justice  Baker  delivered  the  opinion  of  the  court. 

We  shall  first  consider  the  errors  assigned  upon  the 
order  vacating  and  recalling  the  judgment  for  the  plaintiff. 
The  affidavits  filed  in  support  of  the  motion  to  vacate  the 
judgment  and  the  evidence  at  the  hearing  of  the  motion 
are  sufficient  to  warrant  and  support  a  finding  by  the  Su- 
perior Court  of  the  following  facts :  that  the  agent  of  the 
defendant,  upon  whom  the  summons  for  the  defendant  was 
served,  was  not  W.  Hirst  but  was  J.  W.  Hirst,  and  that 
the  defendant  was  not  organized  under  the  laws  of  Illinois, 
but  was  organized  and  incorporated  under  the  laws  of  the 
State  of  New  Jersey;  that  the  said  defendant  was  not  guilty 
of  any  negligence  which  caused  or  contributed  to  the 
injury  of  the  plaintiff;  that  November  15,  1902,  Kraus, 
Alschuler  and  Holden,  attorneys  at  law  at  Chicago,  were 
retained  by  the  defendant  to  represent  and  defend  it  in  said 
suit;  that  before  November  1,  1902,  the  Superior  Court 
had  adopted  and  entered  of  record  certain  rules  of  proced- 
ure which  were  in  force  and  effect  from  that  time  until  the 
hearing  of  said  motion,  among  which  was  the  following: 
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» 

"  Rule  2.  The  clerk  shall  keep  a  register  in  which  shall 
be  noted: 

1.  The  number  and  titles  of  all  cases,  petitions  or  pro- 
ceedings commenced  in  said  court; 

2.  The  names  of  the  respective  attorneys  therein; 

3.  The  dates  of  filing  each  paper  filed  in  said  case,  de- 
scribing the  same  as  briefly  as  may  be  necessary  for  iden- 
tification;" that  said  attorneys  caused  the  register  of  said 
court,  kept  under  the  rule  above  set  out,  and  the  files  in 
said  cause  in  the  office  of  the  clerk  of  said  court,  to  be  care- 
fully searched  and  examined  for  the  purpose  of  ascertain- 
ing whether  a  declaration  had  been  filed  in  said  cause  on 
each  of  the  following  days :  December  29,  1902,  within 
eight  days  of  the  first  day  of  the  January  term,  1903,  of 
said  court;  January  6, 1903,  the  day  before  the  first  day  on 
which  the  default  of  the  defendant  could  be  taken  under 
the  rules  of  the  court  if  the  declaration  was  filed  ten  days 
before  the  first  day  of  that  term;  January  26,  1903,  within 
eight  days  of  the  first  day  of  the  February  term  of  the 
court;  February  3, 1903,  the  day  before  the  day  on  which 
the  default  of  the  defendant  could  be  taken  if  the  declara- 
tion was  filed  ten  days  before  the  first  day  of  the  February 
term;  that  at  no  one  of  the  times  above  mentioned  was 
there  a  declaration  in  said  cause  among  the  files  of  said 
cause  in  the  office  of  the  clerk  of  said  court,  nor  was  there 
any  entry  or  minute  in  the  register  kept  by  the  clerk  pur- 
suant to  the  rule  of  court  above  set  out,  stating  or  showing 
that  a  declaration  had  been  filed  in  said  cause  January  6, 
1903,  or  at  any  other  time. 

The  Superior  Court  was  from  the  facts  above  stated  and 
from  all  the  evidence  before  it,  warranted  in  finding  that 
the  failure  of  the  defendant  to  file  a  plea  in  time  to  pre- 
vent a  default  and  judgment,  was  not  caused  by  nor  was  it 
the  result  of  any  default  or  negligence  on  the  part  of  the 
defendant  or  its  attorneys,  but  was  caused  by  and  was  the 
result  of  the  fault  and  misprision  of  the  clerk  of  the  court 
in  failing  either  to  keep  the  declaration  among  the  files  of 
the  case  where  it  belonged  or  to  make  an  entry  or  minute 
in  the  register  kept  by  him,  showing  the  filing  of  a  decla- 
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ration  in  the  case.  "Rules  of  practice  when  established 
have  the  force  of  law."  Lancaster  v.  W.  &  S.  W.  R.  R 
Co.,  132  111.  4i»2.  The  register  must  be  regarded  as  a  book 
which  the  clerk  was  by  law  required  to  keep. 

Chapter  67  of  our  Practice  Act  abolishes  the  writ  of 
error  coram  nohia  and  provides  that  "all  errors  in  fact 
committed  in  the  proceedings  of  record  and  which  by  the 
common  law  could  have  been  corrected  by  said  writ  may 
be  corrected  by  the  court,  in  which  the  error  was  commit- 
ted upon  motion  in  writing,"  etc. 

There  are  cases  which  seem  to  hold  that  the  remedy  by 
writ  of  error  coram  nobis  is  limited  to  infants,  insane  per- 
sons and  persons  under  some  special  disability.  But  such 
cases  are  mere  illustrations  of  the  scope  of  the  remedy  af- 
forded by  the  writ.  The  remedy  at  common  law  is  not 
limited  to  such  cases.  In  Sanders  v.  The  State,  85  Ind." 
318,  and  The  State  v.  Calhoun,  50  Kan.  623,  it  (was  held 
that  a  person  sentenced  to  the  penitentiary  on  plea  of 
guilty  was  entitled,  after  the  term,  to  relief  from  such  sen- 
tence by  proceedings  in  the  nature  of  a  writ  of  error  coram 
nobis  upon  showing  that  he  entered  such  plea  through  fear 
of  violence  from  a  mob.  In  Crouch  v.  MuUinix,  1  Heisk. 
478,  after  all  litigated  cases  had  been  continued  by  a  gen- 
eral order  of  court,  not  entered  in  the  particular  case,  a  re- 
plevin suit  was  dismissed  and  writ  of  inquiry  awarded 
against  the  plaintiff  and  it  was  held  that  the  plaintiff  was 
entitled  to  have  such  dismissal  vacated  in  a  proceeding  in 
the  nature  of  a  writ  of  error  coram  nc*bis.  In  Crawford  v. 
Williams,  1  Swan.  (Tenn.)  341,  it  was  held  that  a  writ  of 
error  coram  nobis  is  an  available  remedy  to  avoid  a  judg- 
ment rendered  against  a  party  who  had  a  valid  defense 
existing  on  the  facts  of  the  case,  but  who  without  negli- 
gence has  failed  to  make  that  defense.  In  Pisa  v.  Rezek, 
'JOG  111.  344,  Mr.  Justice  Boggs  said :  "  The  motion  substi- 
tuted by  the  statute  for  the  writ  of  error  coram  nobis  may 
be  invoked  to  correct  an  error  of  fact  that  came  within  the 
scope  of  the  writ  at  common  law  as  that  *  *  ♦  ^ 
valid  defense  existed  in  fact,  but  which,  without  negli- 
gence of  the  defendant,  was  not  made,  either  through  du- 
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ress,  fraud  or  excusable  mistake,  without  negligence  on  the 
part  of  the  party  who  by  the  motion  complained  of  the 
action  of  the  court.'* 

The  plaintiff  might  have  made  an  issue  of  fact  by 
controverting  the  allegations  of  fact  stated  in  the  motion 
and  in  the  affidavits  filed  in  support  thereof,  but,  as  has 
been  said,  he  offered  no  evidence,  made  no  denial,  and  the 
case  comes  before  us  upon  uncontradicted  evidence  that 
the  failure  of  the  defendant  to  file  a  plea  and  make  a  de- 
fense was  caused  by  and  was  the  result  of  the  failure  of  the 
clerk  either  to  keep  the  declaration  among  the  files  of  the 
case  or  to  make  in  the  register  kept  by  him  a  minute  or 
entry  showing  the  filing  of  the  declaration.  The  order 
carefully  protected  the  rights  of  the  plaintiff,  for  it  was 
made  upon  condition  that  the  defendant  plead  inatanter 
and  consent  to  a  trial  of  the  case  next  after  the  case  then 
on  trial.  Under  this  order  the  plaintiff  might  have  had  a 
trial  of  his  case  months  before  it  would  have  been  reached 
for  trial  if  the  plea  had  been  filed  in  proper  time,  but  he 
saw  fit,  in  place  of  going  to  trial,  to  permit  his  suit  to  be 
dismissed  for  want  of  prosecution.  It  would  be  a  great 
hardship  to  hold  this  defendant  to  pay  this  large  judgment 
for  damages  to  the  plaintiff,  for  which,  upon  the  facts 
stated  in  the  affidavits,  the  defendant  was  not  liable,  be- 
cause of  the  negligence  and  misprision  of  the  clerk.  We 
think  the  facts  stated  in  the  affidavits  and  in  the  evidence 
at  the  hearing  of  the  motion  disclose  such  an  error  of  fact 
as  might,  at  common  law,  be  corrected  at  a  subsequent 
term  on  a  writ  of  error  coram  nobisy  and  that  the  order  of 
the  Superior  Court  vacating  and  recalling  the  judgment 
was  proper.  The  writ  of  error  brings  the  entire  record 
before  us  for  review.  The  defendant  in  error  has  the  right 
to  assign  cross-errors  to  question  the  original  judgment, 
but  as  the  order  vacating  and  recalling  that  judgment  must 
be  affirmed,  we  do  not  deem  it  necessary  to  pass  upon  the 
cross-errors  assigned  by  him. 

The  order  of  the  Superior  Court  vacating  and  recalling 
the  judgment  for  the  plaintiff  will  be  affirmed. 

Affirmed. 
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Yincent  Weske  t.  Chicago  Uuion  Traction  Company. 
Gen.  No.  11,829. 

1 .  Exception— -wTien,  does  not  appear  to  action  of  court  in  overriding 
motion  for  new  trial.  "Where  the  bill  of  exceptions  contains  only  the 
following  exception  after  the  verdict :  **  The  court  thereupon  overruled 
said  motion  (for  a  new  trial)  and  gave  judgment  on  the  verdict  against 
the  plaintiff  for  costs:  to  which  decision  of  the  court  plaintiff  by  his 
counsel  made  his  exception  to  the  ruling  of  the  court/*— no  exception 
appears  to  the  action  of  the  court  in  overruling  the  motion  for  a  new 
trial. 

2.  Offer  of  froof —effect  of  absence  of  Where  no  offer  of  proof 
is  made,  the  action  of  the  court  in  sustaining  objections  to  questions 
will  not  be  reviewed  where,  as  in  this  case,  the  proof  sought  to  be  intro- 
duced in  nowise  appears. 

8.  Ordinary  care— particular  instrtiction  upon  subject  of,  hdd 
not  erroneous.  An  instruction  upon  this  subject  as  follows  :  "  The 
court  instructs  the  jury  that  the  plaintiff  was  just  as  much  in  duty 
bound  to  exercise  ordinary  care  to  look  out  for  defendant's  approaching 
car,  and  to  avoid  colliding  with  the  same,  at  the  time  and  place  in 
question,  as  the  motorinan  in  charge  of  the  defendant's  car  was  to  look 
out  for  and  to  avoid  colliding  with  the  wagon  of  the  plaintiff,"— held  not 
erroneous. 

4.  Verdicjt — when  lapse  of  term  does  not  invalidate.  The  fact  that 
a  jury  in  a  cause  retires  at  one  term  and  renders  its  verdict  at  another 
term,  does  not  invalidate  such  verdict 

5.  Judgment— parfifiuZar  presumption  indulged  in  favor  of.  Where 
in  order  to  sustain  the  judgment  of  the  trial  court  it  is  necessary  to  pre- 
sume that  a  particular  order  which  might  have  been  entered  was  actu- 
ally entered,  such  presumption  will  be  indulged,  in  the  absence  of  a 
specific  showing  that  no  such  order  was  in  fact  entered. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presidinf::. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1903.  Af- 
firmed.   Opinion  filed  November  29,  1904. 

Statement  by  the  Court.  Appellant  was  the  driver  of 
a  garbage  wagon  going  south  on  Leavitt  street.  At  the 
crossing  of  North  avenue  his  wagon  was  struck  by  a  west- 
bound electric  car  of  appellee  and  he  was  thrown  out  and 
injured.  He  brought  an  action  charging  that  appellee  neg- 
lifijently  managed  and  operated  said  car  and  there  was  a 
verdict  and  judgment  for  the  defendant. 
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A.  M.  Laslet,  for  appellant. 

John  A.  Rose  and  Louis  Boisot,  for  appellee;  W.  W. 
GuRLBY,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

Plaintiff  filed  a  written  motion  for  a  new  trial  which  was 
overruled  and  judgment  entered  on  the  verdict.  The  bill 
of  exceptions  contains  only  the  following  exception  after 
the  verdict:  "The  court  thereupon  overruled  said  motion 
(for  a  new  trial)  and  gave  judgment  on  the  verdict  against 
the  plaintiff  for  costs;  to  which  decision  of  the  court  plaint- 
iff by  his  counsel  made  his  exception  to  the  ruling  of  the 
court." 

The  contention  of  appellee  is  that  this  is  only  an  excep- 
tion to  the  judgment  and  cannot  be  held  an  exception  to 
the  overruling  of  the  motion  for  a  new  trial.  It  was  held 
in  E.  St.  L.  Elec.  R.  R.  Co.  v.  Cauley,  148  111.  490,  that  "  A 
general  exception  cannot  be  taken  to  several  rulings  as  an 
exception  in  gross,  but  each  exception  must  be  taken  to 
each  ruling  as  it  arises  on  the  trial."  In  E.  St.  L.  Elec.  Co. 
v:  Stout,  150  111.  9,  it  was  held  that  where  a  motion  for  a 
new  trial  was  overruled  and  judgment  rendered  on  the  ver- 
dict, an  exception  to  the  rendition  of  the  judgment  could 
not  be  held  to  be  an  exception  to  the  overruling  of  the 
motion  for  a  new  trial.  In  this  case  there  were  two  "rul- 
ings" or  "decisions"  of  the  court;  the  first,  that  the  motion 
for  a  new  trial  be  overruled,  the  second,  that  a  judgment 
for  costs  be  rendered  on  the  verdict  against  the  plaintiff. 
The  rendition  of  the  judgment  was  the  last  ruling  and  de- 
cision and  as  the  exception  could  not  apply  to  both  the 
overruling  of  the  motion  for  a  new  trial  and  to  the  rendi- 
tion of  the  judgment,  it  must  be  held  to  apply  to  the  ren- 
dition of  the  judgment  alone,  and  there  was  therefore  no 
valid  exception  to  the  overruling  of  the  motion  for  a  new 
trial. 

But  if  the  exception  be  held  to  apply  to  the  overruling 
of  the  motion  for  a  new  trial  the  result  would  be  the  same. 

The  objection  that  the  veraict  was  contrary  to  the  evi- 
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more  than  thirty  years  the  statute  has  provided  that  the 
terms  of  the  Superior  and  Criminal  Courts  of  Cook  county 
should  begin  on  the  first,  and  those  of  the  Circuit  Court  on 
the  third  Monday  of  every  month.  It  has  been  the  practice 
in  those  courts  to  hold  jurors,  when  once  a  trial  has  been 
begun,  from  one  term  to  another,  until  the  trial  was  con* 
eluded,  and  the  right  so  t'o  do  has  not  been  questioned. 
We  think  the  practice  is  authorized  by  the  statute.  Section 
53  of  chapter  37,  R.  S.,  provides  that  "  The  Circuit  Courts 
of  the  several  counties  and  the  Superior  Court  of  Cook 
county,  when  lawfully  in  session,  may  adjourn  from  day 
to  day,  or  to  any  day  not  beyond  the  first  day  of  the  next 
term  of  the  court."  Section  56  provides  that  "  All  causes 
and  proceedings  pending  and  undisposed  of  in  any  of  said 
courts  at  the  end  of  a  term,  shall  stand  continued  until  the 
next  term  of  the  court."  The  case  of  Bond  v.  Wood,  69 
III.  282,  is  not  in  point.  All  the  proceedings  had  in  that 
case  were  had  at  the  same  term.  AH  the  jurors  were  pres- 
ent in  this  case  Monday  morning  when  the  verdict  was 
returned  into  court  and  it  was  received,  read  and  recorded 
without  objection  by  either  party.  If  under  the  statute  it 
was  necessary  in  order  to  hold  the  jury  from  the  June  term 
to  the  July  term  to  enter  a  formal  order  of  adjournmetit 
to  the  first  day  of  the  July  term,  the  presumption  in  the 
absence  of  evidence  to  the  contrary  is  that  the  proper  order 
was  made. 

We  find  in  the  record  no  reversible  error,  and  the  judg- 
ment  of  the  Superior  Court  will  be^ffirmed. 

Affirmed. 


Enfield  M.  Wineman  v.  First  Mortgage  Loan  Company, 

et  al. 

Gen.  No.  11,862. 

1 .  Homestead  loan  association— wawance  of  horrowertf  certificates 
unauthorized.  Held  in  tills  case  that  the  issuance  by  a  homestead  loan 
association  of  what  is  termed  "  borrowers'  certificates  "  was  onautbor* 
ized. 
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2.  Homestead  i^oan  association— tc^Tidn  loan  made  by,  unurioua.  A 
loan  made  by  a  homestead  loan  association  at  a  time  when  it  had  no 
money  in  its  treasury  applicable  to  loans  is  usurious,  where,  in  lieu  of 
the  payment  of  the  money  under  such  loan,  it  issued  what  is  termed 
'*  borrowers'  certificates,''  payable  at  no  definite  or  fixed  time. 

Foreclosure  proceeding.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  AXEL  Chytraus,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1903.  Reversed  and  re- 
manded.   Opinion  filed  November  29,  1904. 

Statement  by  the  Goart.  This  is  an  appeal  from  a 
decree  for  the  foreclosure  of  a  trust  deed  in  the  nature  of  a 
mortgage  executed  by  appellant  Enfield  M.  Wineraan  and 
wife  to  secure  their  "  money  bond  of  indebtedness  "  to  ap- 
pellee, a  building  and  loan  association.  May  6, 1899,  Wine- 
man  made  an  application  in  writing  to  the  loan  company 
for  a  loan  of  $1,600  and  subscribed  for  twenty*eight  shares 
of  its  capital  stock.  His  application  was  accepted  and  May 
12, 1899,  he  with  his  wife  executed  to  the  loan  company  a 
bond  for  $1,600  and  therein  bound  themselves  to  pay  the 
company  each  month  $7  on  said  shares  of  stock  and  $9.60 
monthly  interest  on  said  sum  of  $1,600  at  the  rate  of  seven 
two-tenths  per  cent  per  annum,  and  all  fines  and  penalties 
imposed  by  the  charter  or  by-laws  of  the  company  until 
the  principal  sum  and  interest  should  be  fully  paid  by  the 
maturing  of  the  stock.  The  bond  contained  a  provision 
that  in  case  of  default  in  the  payment  of  any  of  said  sums 
for  six  months  the  principal  should,  at  the  option  of  the 
company,  become  due.  The  company  did  not  at  the  time 
of  the  acceptance  of  the  loan  have  money  in  the  treasury 
wherewith  to  make  the  loan  but  issued  to  Wineman  six 
"borrower's  loan  certificates"  amounting  in  all  to  $1,600, 
by  each  of  which  it  agreed  to  pay  to  his  order  the  amount 
of  such  certificate  out  of  the  first  funds  coming  into  its 
treasury  applicable  to  that  purpose,  in  the  order  of  his  ap- 
plication. These  certificates  Wineman  by  endorsement 
thereon  assigned  to  Otis  H.  Waldo  and  guaranteed  the 
payment  thereof.  The  endorsements  recite  that  Wineman 
has  secured  his  said  guaranty  by  a  trust  deed  of  even  date 
therewith.  At  the  same  time  and  as  a  part  of  the  same 
transaction  the  trust  deed  in  question  was  executed.     It 
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recites  the  execution  of  the  bond  for  $1,600,  the  issuing  of 
said  certificates,  and  states  that  the  maker  of  said  bond  has 
received  the  said  "  borrower's  loan  certificates  "  in  full  con- 
sideration for  said  bond  of  indebtedness.  The  trust  deed 
in  terms  secures  the  payment  of  the  **  bond  of  indebted- 
ness," of  said  ^*  borrower's  loan  certificates,"  the  monthly 
dues,  fines,  etc.  The  trust  deed  was  at  once  recorded  and 
the  certificates  placed  in  the  hands  of  Huckins,  the  secre- 
tary of  the  loan  company.  July  20,  1899,  Huckins  de- 
livered said  certificates  to  Waldo,  and  Waldo  gave  his 
check  for  $1,600  payable  to  the  order  of  Wineman.  Wine- 
man  endorsed  the  check  to  Simpson,  as  trustee;  Simpson 
drew  a  check  for  $160  to  the  order  of  Wineman  and  Wine- 
man endorsed  and  delivered  the  check  to  Waldo  in  pay- 
ment of  $160  discount  on  the  certificates  which  he  had 
agreed  to  pay  Waldo. 

The  first  installment  of  $9.60  for  monthly  interest  which 
Wineman  paid  was  the  July,  1899,  installment.  The  "  bor- 
rower's loan  certificates"  were  paid  October  24,  1900. 
Wineman  made  default  in  the  payment  of  dues  and  interest 
for  six  months  and  the  directors  of  the  company  declared 
the  whole  amount  of  his  indebtedness  due,  and  the  bill  in 
this  case  was  then  filed. 

EuFtrs  Cope  and  James  F.  Collopy,  for  appellant. 

Otis  H.  Waldo,  for  appellees. 

Mr.  Justice  Bakbb  delivered  the  opinion  of  the  court. 

Section  85,  chapter  32,  R.  S.,  provides  that  at  any  stated 
meeting  of  the  board  of  directors  of  a  building  and  loan 
association  "  the  money  in  the  treasury  shall  be  offered 
for  loan  in  open  meeting  *  *  *  provided  that  any 
such  association  may  by  its  by-laws  dispense  with  the  offer- 
ing of  money  for  bids  in  open  meeting  and  in  lieu  thereof 
loan  its  money  at  a  rate  of  interest  fixed  by  its  by-laws  and 
either  with  or  without  premiums,  deciding  the  preference 
or  priority  of  loans  by  the  priority  of  the  applications  for 
loans  of  its  shareholders.  The  by-laws  of  appellee  provide 
that  upon  loans  made  by  it  the  borrower  shall  pay  **  sixty 
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cents  per  month  as  interest  upon  each  $100  borrowed." 
Section  88  of  the  statute  above  referred  to  provides  that 
no  interest,  etc.,  which  may  accrue  to  the  association  under 
the  provisions  of  that  act  shall  bo  deemed  usurious. 

That  a  building  and  loan  association  may  loan  its  money 
to  its  shareholders  in  the  manner  prescribed  in  the  stat- 
ute at  a  rate  of  interest  exceeding  seven  per  cent  per  an- 
num without  making  the  transaction  usurious,  is,  as  was 
said  in  Freeman  v.  Ottawa  B.,  II.  &  S.  Ass'n,  114  IIU  182,  no 
longer  open  to  discussion.  If  the  transaction  disclosed  by 
this  record  was  a  loan  by  appellee  of  its  money  to  Wine- 
man  at  sixt)'  cents  per  month  per  hundred  dollars  interest, 
it  was  not  usurious.  Whether  it  was  such  a  loan  is  the 
principal  question  involved  in  this  case.  Looking  into  the 
facts  of  the  case  we  find  that  in  May,  1899,  when  Wineman 
applied  for  a  loan  and  appellee  accepted  his  application, 
appellee  had  no  money  in  its  treasury  to  loan  to  anj'^  one 
and  that  no  money  came  into  its  treasury  which  could 
properly  be  loaned  to  Wineman  until  October  24,  1900. 

When  a  loan  of  money  is  agreed  to  be  made,  the  bor- 
row^er,  when  the  security  agreed  upon  has  been  given  by 
him  to  the  lender,  is  entitled  to  demand  and  receive  from 
the  lender  the  amount  of  the  loan  in  money.     Here  the 
lender  issued  to  the  borrower  "  borrower's  loan  certificates" 
for  the  amount  of  the   loan,  and  the  trust  deed  recites  - 
that  the  borrower  "had  received  such  certificates  in  full 
consideration  for  the  bond  of  indebtedness"  which  he  had 
given  the  company  for  the  amount  of  the  loan.     The  bond, 
the  certificates,  the  assignment  and  guaranty  of  the  cer- 
tificates and  the  trust  deed  bear  the  same  date  and  were 
executed  as  parts  of  the  same  transaction.     Wineman,  by 
accepting  the  certificates  in  full  consideration  for  the  bond 
he  had  given  appellee,  gave  up  his  right  to  demand  or 
receive  from  it  the  amount  of  the  loan  in  money,  and  in  lieu 
thereof  took  only  the  right  to  demand  and  receive  the 
amount  of  the  certificates  when  they  b}^  their  terms  became 
due  and  payable.     The  statute  gives  to  building  and  loan 
associations  the  power  to  lend  their  money  at  a  rate  of 
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interest  exceeding  seven  per  cent,  without  making  such 
transaction  usurious.  The  provisions  of  a  statute  are  to  be 
construed  in  the  light  of  the  general  purpose  of  its  enact- 
ment. The  object  of  this  statute  as  expressed  in  its  title  is 
"  to  enable  persons  to  become  incorporated  to  raise  funds 
to  be  loaned  only  among  the  members  of  such  association." 
jSTo  authority  is  given  by  the  statute  to  issue  such  "  bor- 
rower's loan  certificates  "  as  were  issued  in  this  case.  An 
association  oro^anized  to  "  raise  funds  to  loan  onlv  to  its 
members  "  has,no  occasion  to  issue  such  certificates,  for  the 
statute  contemplates  that  the  funds  shall  be  raised  before 
they  are  loaned.  No  doubt  loans  may  be  accepted  in  ad- 
vance, to  be  made  as  funds  come  in  the  treasury  in  the 
order  in  which  the  applications  are  made,  but  the  loan  can- 
not be  made  until  the  money  is  in  the  treasury,  and  w^hen 
the  loan  is  made  the  borrower  is  entitled  to  receive  the 
amount  of  his  loan  in  money,  not  in  certificates  payable  at 
no  definite  or  fixed  time.  In  our  opinion  the  transaction 
in  question  was  not  a  loan  of  money  by  appellee  to  Wine- 
man,  within  the  provisions  of  the  Building  and  Loan  Asso- 
ciation statute,  but  was  a  transaction  neither  within  the 
letter  nor  spirit  of  that  act,  nor  protected  by  it  from  the 
statute  against  usury. 

It  is  not  shown  that  appellee  received  any  part  of  the 
S160  discount  on  the  bond  that  was  paid  to  Waldo,  its 
president,  by  Wineman. 

Appellee  is  entitled  to  recover  the  principal  of  the  bond 
but  is  not  entitled  to  recover  interest  thereon.  The  amount 
paid  as  interest  and  as  fines  for  the  non-payment  of  interest 
must  be  credited  on  the  principal  of  the  bond. 

The  amount  paid  for  insurance  and  for  fines  for  failure 
to  keep  the  mortgaged  premises  insured  as  provided  in  the 
trust  deed  must  be  added  to  the  principal  of  the  bond. 
The  allowance  in  the  decree  of  an  attorney's  fee  of  $100 
was  proper  under  the  evidence* 

The  decree  of  the  Superior  Court  will  be  reversed  and 
the  cause  remanded  for  further  proceedings  not  inconsistent 
with  the'views  above  expressed. 

lieversed  and  remanded. 
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Chloe  M.  Fields  executrix,  y.  Frances  C.  Field. 
Gen.  No.  11,017. 

1.  Writ  of  errob — when  hearing  of,  at  particular  term,  waived, 
Apf)eaiing  and  arguing  the  merits  involved  in  a  writ  of  error  proceed- 
ing, operates  as  a  waiver  to  question  the  right  of  a  plaintiff  in  error  to 
have  such  proceeding  lieard  at  such  term. 

2.  Transcript  of  record— verity  given  to,  by  Appellate  Court,  The 
Appellate  Court  pres[umes  absolutely  the  con-ectness  of  the  transcript  of 
tlie  record  filed  for  purposes  of  review,  and  such  transcript  cannot  be 
successfully  impeached  by  affidavits. 

3.  Transcript  of  record— /icm?  amendment  of,  made.  The  Appellate 
Court  will  not  undertake  to  amend  the  transcript  of  the  record  iiled  for 
purposes  of  review.  If  correction  is  sought  to  be  made,  it  must  be  by 
application  to  the  court  from  whence  such  transcript  proceeded. 

4.  Widow's  award— Jurisdiction  of  court  of  probate  to  determine 
who  entitled  to.  The  court  of  probate  has  jurisdiction  to  determine 
which  of  two  claimants  is  entitled  to  a  widow's  award. 

5.  Widow's  award— pow^r  of  court  of  probate  with  respect  to. 
W^hile  the  court  of  probate  has  no  power  to  substitute  its  judgment  for 
that  of  the  appraisers  making  a  widow's  award,  yet  it  has  power  to  set 
aside  such  appraisement  and  direct  the  appraisers  to  make  another. 

6.  Widow's  award— rigW  to  interest  upon,  A  widow's  award  is 
not  such  a  jqdgment  as  bears  interest  under  the  statute. 

7.  Foreign  dhjcrer— effect  to  be  given  to,    A  decree  of  divorce  pro- . 
nounced  by  a  court  of  one  state  or  country  having  the  necessary  juris- 
diction over  the  subject-matter  and  the  parties,  must  be  recognized  and 
given  effect  by  the  courts  of  other  states  and  countries. 

8.  FORSIQN  DBOBEB— Tioto,  may  not  be  impeached,  A  decree  ren- 
dered in  one  state  of  the  union  when  proved  in  the  courts  of  another, 
cannot  be  imi^eached  for  fraud  in  obtaining  it,  if  rendered  by  a  court 
luiving  jurisdiction  of  the  cause  and  the  parties. 

9.  Foreign  decree— trfcen,  not  entitled  to  faith  and  credit,  U  the 
<x>urt  rendering  such  a  decree  had  no  jurisdiction  of  the  parties  or  of  the 
subject-matter,  the  same  is  void  and  not  entitled  to  faith  and  credit. 

10.  Divorce— tr?ien  no  presumption  of,  arises.  No  presumption  of 
divorce  arises  from  the  subsequent  remarriage  of  the  person  claiming  to 
be,  but  who  was  not  actually,  divorced. 

Contest  in  court  of  probate  over  right  to  widow's  award.  Error  to 
the  Circuit  Court  of  Cook  County;  the  Hon.  Charles  A.  Bishop,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
I90a.  Affirmed  in  part  Opinion  filed  October  4,  1904.  Rehearing 
d«*nied  November  11,  1004.  Opinion  modified  and  refiled  November  11, 
1901. 
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Statement  by  the  Court.  This  is  an  action  in  which, 
according  to  the  attorney  for  the  defendant  in  error,  it  is 
sought  to  determine  "  who  is  the  widow  of  James  H.  Field, 
deceased."  It  originated  in  the  Probate  Court  of  Cook 
county,  where  a  petition  was  filed  by  defendant  in  error, 
and  a  cross-petition  was  filed  by  plaintiff  in  error  (herein- 
after referred  to  as  defendant  and  plaintiff  respectively), 
each  asking  to  be  paid  the  widow's  award.  The  Probate 
Court  found  in  favor  of  defendant.  The  plaintiff  appealed 
to  the  Circuit  Court  where  the  finding  was  again  in  favor 
of  the  defendant,  and  from  the  judgment  of  that  court  the 
plaintiff  prosecuted  this  writ  of  error. 

The  defendant,  Frances  C.  Field,  was  lawfully  married  to 
James  H.  Field  in  August.  1850,  in  the  State  of  New  York. 
They  lived  together  as  husband  and  wife  nntil  the  year 
1869.  At  that  time  they  were  living  on  Fulton  street,  in 
Chicago.  Field  then  abandoned  his  wife  and  went  to  live 
elsewhere  in  the  city.  At  that  time  six  children  had  been 
born  to  them.  In  September,  1875,  the  husband  filed  a  bill 
in  the  Superior  Court  of  Cook  county  praying  for  a  divorce 
on  the  alleged  ground  of  cruelty  and  desertion.  The  wife 
contested,  and  upon  the  hearing  the  jury  found  the  issues 
in  her  favor.  The  husband's  bill  was  subsequently  dis- 
missed. In  December,  1878,  James  H.  Field  filed  another 
petition  for  divorce,  this  time  in  Boone  county,  Nebraska. 
In  that  petition  he  alleged  that  he  had  been  a  resident  of 
Nebraska  for  a  year;  that  he  was  then  a  resident  of  Boone 
county;  and  charged  that  his  wife,  the  defendant,  Frances 
C.  Field,  had  been  guilty  of  extreme  cruelty  toward  him, 
the  same  charge  which  he  had  failed  to  sustain  in  the 
Superior  Court  of  Cook  county,  Illinois.  The  petition 
was  sworn  to  by  the  deceased,  who  filed  his  aflBdavit  stilt- 
ing that  personal  service  could  not  be  had  upon  Frances 
Field  in  the  State  of  Nebraska.  There  is  also  in  that  rec- 
ord a  notice  "  to  Frances  Field,  residence  unknown,"  of  the 
taking  of  depositions  of  witnesses,  all  of  whom  appear  to 
have  resided  in  Chicago,  Illinois.  A  decree  was  entered  by 
the  Nebraska  court  finding  Frances  Field  in  default,  stating 
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that  the  court  is  *' satisfied  that  said  defendant  had  been 
legally  served  with  notice  of  the  pendency  of  this  suit  as 
provided  by  statute,"  finding  that  the  allegations  of  the 
petition  are  true  and  granting  to  the  petitioner  a  divorce 
from  Frances  Field  and  the  custody  of  the  two  minor  chil- 
dren. 

There  is  evidence  undisputed  in  behalf  of  the  defendant, 
Frances  C.  Field,  tending  to  show  that  she  had  no  notice 
nor  knowledge  of  the  Nebraska  proceeding  nor  of  the  de- 
cree of  divorce  until  after  the  death  of  James  H.  Field  in 
1894.  She  was  living  at  the  time  that  decree  was  obtained 
at  the  place  in  Chicago  where  she  was  living  with  James 
H.  Field,  her  husband,  at  the  time  when  he  abandoned  her, 
where  she  continued  to  live  thereafter,  and  where  he  was 
addressing  letters  to  his  daughter  while  the  Nebraska  pro- 
ceeding was  pending.  Nevertheless  the  notice  to  take 
depositions  in  that  case  was  addressed  "  to  Frances  Field, 
residence  unknown."  There  is  conflicting  evidence  as  to 
whether  James  H.  Field  was  in  fact  a  resident  of  Nebraska 
ut  all,  as  the  Nebraska  statute  required,  during  the  six 
months  preceding  the  filing  of  his  petition  for  a  divorce  in 
that  state. 

In  April,  1879,  James  II.  Field  was  married  to  Chloe 
Matteson,  plaintiif  herein  as  Chloe  M.  Field,  at  Decorah, 
Iowa.  They  continued  to  live  together  thereafter  in  Chi- 
cago, Illinois,  as  husband  and  wife,  until  his  death  in  1894. 
It  is  asserted  in  behalf  of  defendant  that  Field  had  been 
living  with  Chloe  Matteson  ever  since  1869,  when  he  orig- 
inally abandoned  the  defendant,  and  that  she,  the  defend- 
ant, was  not  aware  of  any  marriagis  or  other  change  in  the 
alleged  relationship  between  Field  and  the  plaintiff,  nor 
that  Chloe  Matteson  called  herself  Chloe  Field,  although 
they  were  openly  living  as  man  and  wife  at  a  family  hotel 
within  a  few  blocks  of  the  defendant's  residence  more  than 
fourteen  years  preceding  the  death  of  Field. 

James  H.  Field  died  July  21,  1894.  Defendant  filed  her 
petition  for  letters  of  administration  which  were  issued  to 
her.    Subsequently  the  will  of  James  H.  Field  was  pro- 
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bated  which,  after  giving  one  thousand  dollars  to  Edna, 
daughter  of  himself  and  defendant  in  error,  gave  the  rest  of 
his  estate  to  his  "  beloved  wife,  Chloe  M.  Field."  There- 
upon the  letters  previously  issued  to  the  defendant  were 
revoked.  The  widow's  award  was  fixed  by  the  appraisers 
at  $1,200. 

Stoey,  Russell  &  Stoey,  for  plaintiflP  in  error. 

A.  J.  Kedmond,  for  defendant  in  error;  Avkey  R.  Hayes, 
of  counsel. 

Me.  Jcstiob  Fbkbman  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  filed  what  purported  to  be  a  short  rec- 
ord in  this  cause  and  upon  motion  made  in  apt  time  was 
allowed  an  extension  of  time  in  which  to  file  the  complete 
record.  Subsequently  defendant  in  error  moved  to  vacate 
that  order,  which  motion  was  reserved  to  the  hearing.  The 
short  record  contained  what  purported  to  be  a  final  judg- 
ment, and  upon  its  face  was  sufficient  basis  for  the  exten- 
sion. The  order  of  extension  was  proper,  therefore,  when 
entered,  and  there  is  no  necessity  of  vacating  it.  Defend- 
ant might  perhaps  have  objected  to  the  plaintiff's  right  to 
prosecute  the  writ  of  error  at  the  term  when  the  record 
was  filed.  But  plaintiff  had  plenty  of  time  before  the  ex- 
piration of  the  five  years  allowed  by  law  in  which  to  prose- 
cute her  writ  of  error,  and  defendant  has  appeared  and 
waived  any  objection  she  might  otherwise  have  made  to 
the  consideration  of  the  cause  at  this  term. 

It  is  further  alleged  that  plaintiff  cannot  prosecute  as  ex- 
ecutrix, because  it  is  claimed  she  has  since  the  entry  of  the 
final  order  appealed  from  been  removed  as  executrix  by 
the  Probate  Court.  There  is  nothing  in  the  record  show- 
ing such  removal,  and  the  cause  is  before  us  on  the  record 
and  not  on  affidavits  relating  to  matters  alleged  to  have 
occurred  since  the  entry  of  the  judgment  complained  of. 
The  transcript  in  this  case  has  some  peculiar  features,  and 
it  is  claimed  that  an  order  appearing  in  the  record  is  not 
the  order  actually  entered  by  the  Circuit  Court.    If  so  the 
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record  should  be  corrected  in  that  court.    We  cannot  make 
the  correction  here. 

We  have  no  doubt  the  Probate  Court  had  jurisdiction  to 
determine  who  was  entitled  to  the  widow's  award  under  its 
general  powers  in  supervising  the  administration  of  estates, 
and  this  power  continued  while  the  settlement  of  the  estate 
was  still  pending  in  that  court.  The  appraisers  are  re- 
quired by  statute  to  make  the  award  to  the  widow,  and 
while  the  court  has  no  power  to  substitute  its  judgment 
for  that  of  the  appraisers  or  to  modify  the  appraisement,  it 
has  power  to  set  aside  an  appraisement  and  direct  the  ap- 
praisers to  make  another.  Miller  v.  Miller,  82  111.  463-47i); 
Marshall  v.  Rose,  86  111.  374-376.  The  award  is  to  go  "  to 
the  widow,"  not  to  some  one  else,  and  it  is  made  subject  to 
the  approval  of  the  Probate  Court.  The  power  to  deter- 
mine who  is  the  widow  necessarily  resides  in  the  court  by 
whose  order  the  award  is  paid.  In  Ennis  v.  Ennis,  110  111. 
78-81,  it  is  said  that  "  the  probate  court  has  general  juris- 
diction in  all  matters  touching  the  settlement  and  adminis- 
tration of  the  estates  of  deceased  persons,  and  orders  con- 
cerning the  widow's  award  come  within  the  scope  of  that 
general  jurisdiction." 

The  rights  of  the  parties  depend  mainly  upon  the  effect 
to  be  given  the  decree  of  the  Nebraska  court  entered  in 
1879,  granting  James  H,  Field  a  divorce  from  Frances  C. 
Field,  defendant  in  error.  There  can  be  no  reasonable 
doubt  from  the  evidence  that  James  H.  Field  intended  to 
and  did  obtain  the  Nebraska  decree  without  personal  sum- 
mons upon  or  notice  to  his  wife.  She  states  that  she 
knew  nothing  of  that  proceeding  until  after  his  death 
nearly  sixteen  years  afterward,  and  in  this  she  is  not  suc- 
cessfully contradicted.  She  did  know  that  he  was  livino^ 
with  the  plaintiff  in  error,  but  supposed  the  relation  be- 
tween them  to  have  no  legal  sanction  more  than  when  she 
claims  it  began  at  the  time  when  James  H.  Field  first  de- 
serted his  legal  wife  and  the  mother  of  his  children.  The 
Nebraska  decree  was  obtained  upon  the  ground  of  alleged 
cruelty,  a  charge  upon  which  James  H.  Field  had  vainly 
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sought  to  obtain  a  divorce  in  this  state  three  years  before. 
At  that  time  upon  a  full  hearing  a  jury  found  the  issues  of 
fact  against  him  and  he  was  defeated  before  the  court  in 
that  litigation.  In  the  Nebraska  suit  the  wife  was  given 
no  opportunity  to  be  heard  and  was  not  heard  in  her  own 
defense.  In  this  state  and  before  its  courts  James  H.  Field 
must  be  regarded  as  not  entitled  to  a  divorce  upon  the 
grounds  on  which  the  Nebraska  decree  rests. 

There  is  evidence  tending  to  show  that  fraud  was  prac- 
ticed upon  the  Nebraska  court.  There  can  be  no  question 
that  James  H.  Field  knew  his  wife's  residence,  but  the  no- 
tice to  take  depositions  for  use  in  the  Js^ebraska  court  was 
made  to  state  that  her  residence  was  unknown.  There  is 
also  evidence  tending  to  show  that  James  H.  Field  was  not 
in  fact  a  resident  of  Nebraska  at  any  time,  although  his 
petition  for  a  divorce  there  alleges  that  he  had  been  such  a 
resident  a  year  prior  to  the  time  when  it  was  filed.  The 
statute  of  that  state  required  a  residence  of  six  months 
preceding  the  filing  of  his  petition.  Apparently  he  never 
became  in  good  faith  a  resident  of  that  state. 

A  decree  of  divorce  pronounced  by  a  court  of  one  state 
or  country  having  the  necessary  jurisdiction  over  the  sub- 
ject-matter and  the  parties,  must  be  recognized  and  given 
effect  by  the  courts  of  other  states  and  countries.  See  A.  & 
E.  Ency.  of  L.,  Vol.  13,  p.  1021,  and  cases  there  cited.  A 
judgment  recovered  in  one  state  of  the  Union,  when  proved 
in  the  courts  of  another,  is  not  impeachable  for  fraud  in 
obtaining  it,  if  rendered  by  a  court  having  jurisdiction 
of  the  cause  and  the  parties.  Ambler  v.  Whipple,  139  111. 
311-324:.  In  the  case  last  cited  it  w^as  held  that  a  plea  of 
fraud  is  not  admissible  in  actions  on  judgments  of  sister 
states  where  there  was  jurisdiction  of  the  person  and  the 
subject-matter,  and  the  pleas  did  not  question  the  jurisdic- 
tion. See,  also.  Roth  v.  Roth,  104  111.  35->46.  In  the  case 
last  mentioned,  however,  it  is  said  (p.  47)  that  there  is  a 
limitation  to  the  rule  above  stated;  that  it  may  be  shown 
that  such  foreign  judgment  or  decree  was  obtained  by  fraud 
or  some   gross  abuse   of  the  process  of  the  court  (citing 
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Baker  v.  Palmer,  83  111.  568-574).  The  later  cases  in  this 
state  seem  to  regard  the  foreign  judgment  unimpeachable 
for  fraud  alone,  where  there  was  jurisdiction  of  the  parties 
and  the  subject-matter.  But  in  Dunham  v.  Dunham,  162 
111.  589-614:,  also  p.  617,  it  was  again  held  that  inasmuch 
as  appellant  in  that  suit  was  guilty  of  fraud  upon  the  for- 
eign court  in  South  Dakota  and  upon  the  public  in  obtain- 
ing her  decree  there,  it  was  therefore  void. 

Independently,  however,  of  the  question  of  fraud  in  ob- 
taining the  decree  in  Nebraska,  if  the  court  in  that  state 
had  no  jurisdiction  of  the  parties  or  the  subject-matter,  its 
decree  is  void  and  not  entitled  to  faith  and  credit  in  this 
state.  As  to  a  foreign  judgment,  it  is  held  by  the  United 
States  Supreme  Court  to  be  "  perfectly  well  settled  that 
the  inquiry  is  always  open,  whether  the  court  by  which  it 
was  rendered  had  jurisdiction  of  the  person  or  the  thing," 
and  this  notwithstanding  the  averments  in  the  record  of 
the  judgment  itself.  Thompson  v.  Whitman  (18  Wallace), 
85  U.  S.  457.  In  this  state,  also,  the  question  of  jurisdic- 
tion is  not  concluded  by  the  decree  of  the  foreign  court, 
but  is  open  to  inquiry  here.  Dunham  v.  Dunham,  sujyra, 
.p.  618.  If  it  appears  that  James  II.  Field  was  not  in  fact 
and  law  a  bona  fide  resident  of  Nebraska  w4ien  he  began 
his  suit  there,  that  court  had  no  jurisdiction  of  the  subject- 
matter  or  of  the  parties  under  the  statutes  of  that  state. 
^It  is,  we  think,  perfectly  clear  from  the  evidence  that 
James  H.  Field  went  to  Nebraska  and  commenced  his  suit 
there  solely  for  the  purpose  of  secretly  obtaining  there  the 
divorce  which  had  been  denied  him  in  the  courts  of  this 
state  u])on  a  full  hearing,  and  that  he  had  no  intention  of 
permanently  residing  there.  He  did  not  permanently  re- 
side there.  Granting  that  he  had  even  a  temporary  resi- 
dence in  Nebraska,  he  returned  to  Illinois  as  soon  as,  if  not 
before,  his  decree  had  been  obtained  and  continued  to  reside 
here  until  his  death.  He  had  no  such  residence  in  Ne- 
braska as  was  required  to  give  the  courts  of  that  state 
jurisdiction  in  the  divorce  proceeding.  It  clearly  appears 
that  defendant  in  error  was  not  personally  served  with 
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notice  or  process  in  that  suit,  either  within  the  jnrisiliction 
of  the  Xebraska  court  or  elsewhere.  She  never  appeared  in 
that  court,  and  the  decree  was  based  wholly  upon  con- 
structive or  substituted  service.  Under  the  circumstances 
such  service  o^ave  the  District  Court  of  Boone  county,  2se- 
braska,  no  jurisdiction,  and  its  decree  was  therefore  void. 

There  is  in  this  case  no  presumption  of  divorce  growing 
out  of  the  relations  of  James  H.  Field  with  plaintiff  in 
error,  or  the  marriage  ceremony  performed  between  them 
subsequent  to  the  Nebraska  decree.  If  the  connection  be- 
tween them  was  meretricious  in  its  inception  it  continued 
such  unless  followed  by  a  lawful  marriage.  Potter  v. 
Clapp,  203  III.  592-598.  The  plaintiff  in  error  relied  upon 
the  Nebraska  divorce  and  on  that  alone  as  making  the  sub- 
sequent marriage  valid.  As  that  decree  of  divorce  was 
invalid  and  there  is  no  pretense  of  any  other  divorce  having 
been  obtained  by  Field  in  his  lifetime,  whatever  presump- 
tion of  validity  might  be  indulged  otherwise  is  removed. 

The  decree  of  the  Circuit  Court  allows  interest  on  the 
widow's  award  from  the  date  when  it  was  first  allowed  and 
set  off.  This  is  erroneous.  As  said  in  Stunz  v.  Stunz,  131 
111.  210-220,  '*such  award  is  not  a  judgment,  within  the 
meaning  of  section  3  of  the  statute  relating  to  interest. 
The  judgment  there  mentioned  is  a  money  judgment."  As 
the  court  further  says  in  that  case,  while  for  some  purposes 
the  award  may  be  treated  as  a  judgment,  it  j'et  lacks  essen- 
tial characteristics  thereof. 

It  follows  from  what  has  been  said  that  defendant  in 
error,  Frances  C.  Field,  was  the  wife  of  James  H,  Field  at 
the  time  of  his  death,  and  that  as  his  widow  she  is  entitled 
to  the  award.  The  order  of  the  Circuit  Court  must  there- 
fore be  affirmed,  except  as  to  the  allowance  of  interest,  as 
to  which  it  must  be  reversed. 

Affirmed  in  pari. 

Per  Curiam  : 

In  a  petition  for  rehearing  it  is  urged  in  behalf  of  de- 
fendant in  error  that  interest  should  be  allowed  upon 
the  widow's  award  from  the  date  when  the  said  award  was 
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by  the  Probate  Court  ordered  to  be  paid.  The  order  of 
the  Probate  Court  provided  "  that  the  prayer  of  the  peti- 
tion of  said  Frances  C.  Field  be  granted  and  that  distribu- 
tion of  said  widow's  award  be  made  to  her  within  five  days 
from  this  date."  This  cannot  be  deemed  a  judgment  such 
as  should  draw  interest  under  the  statute.  Section  74, 
chapter  3  of  the  Revised  Statutes,  making  provision  for  a 
widow's  award,  provides  that  the  widow  may,  if  she  elect, 
take  and  receive  in  lieu  of  personal  property  allowed  as 
part  of  her  award  "the  same  personal  property  or  money 
in  place  thereof."  The  Probate  Court  merely  ordered 
"that  distribution  of  said  award  be  made  to  her  (Frances 
C.  Field)  within  five  days  from  the  date  of  such  judgment." 
This  in  view  of  the  provision  of  the  statute  above  referred 
to  cannot  be  regarded  as  a  judgment  for  money  entitled  to 
draw  interest  under  section  3,  chapter  74  of  the  Revised 
Statutes. 


The  Wabash  Railroad  Company  v.  Michael  F.  Barrett. 
Gen.  No.  11,857. 

1.  Variance  between  summons  and  declaration— tc^ien,  deemed 
toaived.  All  objection  to  a  variance  between  the  summons  and  decla- 
ration is  waived  by  the  appearance  of  the  real  defendants  and  by  the 
filing  of  a  demurrer  by  them. 

2.  New  cause  of  action— wAew,  not  set  up.  Where  the  praecipe 
and  the  summons  state  truly  the  real  defendants  to  the  action,  but  the 
original  declaration  names  others  than  such  real  defendants,  an  amended 
declaration  which  sets  forth  truly  the  names  of  Uie  defendants,  does  not 
set  up  a  new  cause  of  action. 

8.  Dilatory  matter— a7/i€n,  deemed  waived.  Where  a  matter  of  a 
dilatory  character  which  does  not  ro  to  the  merits  of  the  action  is  not 
raised  by  motion  to  dismiss  or  by  plea  in  abatement,  it  is  deemed  to 
have  been  waived. 

4.  Peremptory  iNSTRUcnoN— wj/icn,  properly  denied.  Where  there 
18  evidence  tending  to  sustain  the  issues  in  behalf  of  the  plaintiff,  the 
cause  must  be  submitted  to  the  jury  for  determination. 

5.  Negligence — when  railroad  company  guilty  of.  Where  a  rail- 
road train  approaches  in  the  day  time  a  street  railway  crossing,  in  the 
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midst  of  a  dense  fog,  at  a  rapid  rate  of  speed,  without  giving  due  warn* 
ing  of  its  approach,  the  railroad  company  is  guilty  of  negligence. 

6,  Speed  of  train — how  question  ofy  as  constituting  negligence^  to 
be  determined.  It  is  for  the  jury  to  determine  from  tiie  evidence 
whether  the  rate  of  speed  of  a  railroad  train,  at  the  time  and  place  of 
an  accident,  was,  under  the  particular  circumstances  of  the  case,  neKli- 
gence,  entitling  the  plaintiff  to  recover. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Marcus  Kavanagh,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1903.  Af- 
firmed.   Opinion  filed  November  29,  1904. 

C.  N.  Travous,  for  appellant;  Shope,  Mathis,  Zane 
&  Weber,  of  counsel. 

James  C.  McShane,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  to  recover  for  personal  in- 
juries. The  suit  was  begun  by  the  filing  of  a  praBcipe  Sep- 
tember 11,  1901,  and  a  summons  was  thereupon  issued 
which  ran  against  and  was  served  upon  The  Wabash  Rail- 
road Company,  appellant  herein,  and  the  Chicago  &  West- 
ern Indiana  Railroad  Company.  The  declaration  was  filed 
November  22  following.  It  was  headed  with  the  proper 
venue  and  was  entitled  "Michael  F.  Barrett  v.  Wabash 
Railroad  Company  and  Western  Indiana  Railroad  Com- 
pany." It  states  that  appellee  by  his  attorney  "complains 
of  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  de- 
fendant, of  a  plea  of  trespass  on  the  case;"  For  that, 
whereas  "the  defendants"  owned,  possessed  and  operated 
a  certain  railroad,  etc.;  and  charges  in  substance  that  "  the 
defendants"  through  certain  of  their  servants  then  and 
there  in  charge  and  control  of  a  passenger  train,  recklessly, 
negligentl}'-  and  carelessly  managed  and  operated  the  en- 
gine and  train,  and  negligently  and  insulHciently  guarded 
a  railway  crossing  so  that  the  train  collided  with  the  street 
car  upon  which  plaintiff  was  riding,  inflicting  the  injuries 
complained  of.  There  is  a  second  count  substantial!}?  like 
the  lirst,  charging  "  the  defendants"  with  the  negligence 
by  reason  of  which  recovery  is  sought.     A  general  demur- 
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rer  to  the  declaration  was  filed  by  the  appellant  and  by 
the  Chicago  &  Western  Indiana  Railroad  Company  Decem- 
ber 3,  1901.  The  accident  in  which  it  is  alleged  appellee 
received  the  injuries  complained  of  occurred,  according  to 
the  declaration,  on  the  3 1st  of  October,  1899.  Apparently, 
although  the  general  demurrer  was  filed  Decembers,  1901, 
appellee's  attorne}^  did  not  discover  the  mistake  by  which 
the  name  of  the  Chicao^o,  Milwaukee  &  St.  Paul  Railway 
Company  had  been  inserted  in  the  body  of  the  declaration 
as  defendant  until  October  11,  1902,  more  than  two  years 
after  the  cause  of  action  is  said  to  have  accrued.  At  that 
time  appellee  confessed  the  demurrer  and  the  declaration 
was  amended  by  striking  out  the  name  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company  as  defendant,  and  insert- 
ing in  lieu  thereof  the  names  of  the  two  companies 
mentioned  in  the  original  summons  and  in  the  title  of  the 
declaration  as  originally  filed.  To  the  declaration,  as 
amended  defendants  pleaded  the  general  issue  and  inter 
alia  the  Statute  of  Limitations.  The  plaintiff  demurred  to 
the  ]>lea  of  the  statute  and  the  demurrer  was  sustained. 

Appellant  first  contends  that  the  court  erred  in  sustain- 
ing that  demurrer.  It  is  claimed  that  the  declaration  as 
originally  filed  did  not  state  a  cause  of  action  against  any 
one  but  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  and  that  when  the  declaration  was  amended 
by  inserting  in  its  body  the  name  of  appellant  more  than 
two  years  after  the  cause  of  action  accrued,  the  Statute  of 
Limitations  had  run  against  the  action  and  the  plea  was 
good.  We  are  unable  to  concur  in  this  contention.  Ap- 
pellant and  the  Chicago  &  Western  Indiana  Railroad  Com- 
pany were  the  only  parties  defendant  who  had  been  brought 
into  court  by  service  of  summons  in  regular  form,  and  while 
it  is  true  that  the  declaration  did  state  on  its  face  that  the 
plaintiff  complained  of  another  railroad  company  not  served 
with  process  and  confessedly  not  connected  in  any  way  with 
the  injuries  complained  of,  it  nevertheless  averred  that  on 
the  day  of  the  alleged  injury  "  the  defendants  "  owned  and 
operated  the  railroad  and  were  guilty  of  the  negligence 
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charged  in  the  declaration.  They  acknowledged  them- 
selves to  be  defendants  to  the  action  by  the  general  de- 
murrer which  they  filed.  In  and  by  that  demurrer  they 
stated  that "  the  defendants  The  Wabash  Railway  Company 
and  the  Chicago  &  Western  Indiana  Railroad  Company  " 
by  their  attorneys  come  and  defend  the  wrong  and  injury, 
etc.  It  cannot  therefore  be  claimed  that  they  were  misled 
by  the  clerical  error  which  inserted  the  name  of  another 
railroad  company  in  the  body  of  the  declaration,  and  all 
objection  to  the  variance  between  the  summons  and  dec- 
laration was  waived  by  the  appearance  of  the  real  defend- 
ants and  their  demurrer.  Waterhouse  v.  Freeman,  13  Wis. 
378-380.  It  is  true  that  by  confessing  the  demurrer  the 
plaintiff  may  be  said  in  some  sense  to  have  admitted  that 
the  declaration  incorrectly  stated,  not  the  cause  of  action 
necessarily,  but  the  parties  defendant.  Actually,  however, 
by  the  amendment  the  plaintiff  merely  recognized  the  cler- 
ical error  by  which  the  name  of  a  party  in  no  way  connected 
with  the  litigation  had  been  inserted.  Evidence  which 
would  sustain  the  original  declaration  would  sustain  the 
amended  declaration  so  far  as  appellant  was  concerned. 
The  amendments  did  not  state  any  new  cause  of  action. 
They  simply  serve  to  make  it  clear  that  the  defendants 
named  in  the  original  summons  were  the  only  parties  re- 
ferred to  in  the  original  declaration  as  "  the  defendants  " 
against  whom  the  charge  of  negligence  was  made.  The 
amendments  set  up  no  new  matter  or  claim  against  appel- 
lant. Nor  was  any  question  of  variance  between  the  prae- 
cipe, summons  and  the  declaration  raised  by  the  demurrer. 
Such  objection  could  only  be  raised  by  motion  to  dismiss 
or  plea  in  abatement,  and  not  having  been  so  raised  must 
be  deemed  to  have  been  waived.  See  22  Ency.  of  Fl.  & 
Pr.  523;  Penn  Co.  v.  Sloan,  125  111.  72-77;  Fonville  v.  Mon- 
roe, 74  111.  126.  In  the  case  last  cited  it  is  said  that  "vari- 
ances between  the  writ  and  the  declaration  are  matters 
l)leadable  in  abatement."  We  cannot  concur  in  the  con- 
tention of  appellant  that  the  error  in  the  original  declara- 
tion was  more  than  a  variance  cured  by  the  amendment,  or 
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that  it  involved  a  failure  to  state  a  cause  of  action  against 
'*the  defendants,"  including  appellant.  The  names  of  the 
defendants  having  appeared  in  the  summons,  there  was  no 
error  in  amending  the  declaration  in  accordance  therewith, 
(Schoonhoven  v.  Gott,  20  111.  46-48,)  and  the  demurrer  to 
the  plea  of  the  Statute  of  Limitations  was  properly  sus- 
tained. 

It  is  next  contended  that  the  court  erred  in  refusing  ap- 
pellant's motion  to  direct  a  verdict  of  not  guilty.  It  is 
urged  that  appellee's  injuries  were  the  proximate  result  of 
want  of  ordinary  care  on  his  part  and  that  of  his  co-em- 
ployees. The  motion  to  direct  a  verdict  for  the  defendant 
was  presented  at  the  close  of  all  the  evidence.  The  ques- 
tion to  be  determined,  therefore,  is  whether  such  evidence, 
both  for  plaintiflF  and  defendant,  with  all  the  inferences 
which  the  jury  might  justifiably  draw  therefrom,  is  or  is 
not  suflScient  to  support  a  verdict  for  the  plaintiff,  if  one 
be  returned.  With  evidence  tending  to  sustain  the  issues 
in  behalf  of  the  plaintiff  the  question  as- to  the  weight  to 
be  given  thereto  must  be  submitted  to  the  jury.  Boyle  v. 
I.  C.  R.  E.  Co.,  88  III.  App.  255-257,  and  cases  there  cited. 
The  accident  in  controversy  occurred  at  a  point  where  the 
tracks  of  the  Chicago  City  Railway  Company  cross  the 
lines  of  appellant's  railway  at  or  near  the  intersection  of 
Halsted  street  with  Seventy-fifth  street  in  the  city  of 
Chicago.  Appellee  was  a  conductor  in  the  employ  of  the 
Chicago  City  Railway  Company  and  was  in  charge  of  the 
second  or  trailer  car  of  a  train  of  two  street  cars  running 
southward  along  Halsted  street  toward  and  across  appel- 
lant's tracks.  The  accident  occurred  at  about  6:43  o'clock 
on  the  morning  of  the  31st  of  October,  1899.  The  evidence 
tends  to  show  that  the  morning  was  extremely  foggy. 
When  the  street  railway  train  reached  the  neighborhood 
of  the  railroad  crossing  it  stopped  to  permit  a  freight  train 
to  pass  which  was  going  eastward  along  the  line  of  the 
Belt  Railway,  the  tracks  of  which  were  parallel  to  and 
about  thirty-three  feet  north  of  the  tracks  of  the  appellant 
company.     The  conductor  of  the  motor-car  then  walked  in 
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advance  of  his  train  across  the  Belt  Railway  tracks  and 
when  in  the  space  between  the  Belt  and  Wabash  tracks 
signalled  to  the  motorraan  to  go  ahead.  The  street  car 
train  proceeded  accordingly  until  the  rear  end  of  the  motor- 
•car  and  the  forward  end  of  the  trailer  were  directly  upon 
appellant's  west-bound  track  when  they  were  struck  by  one 
of  appellant's  west-bound  passenger  trains.  The  trailer  car 
on  which  appellee  was  conductor  was  thrown  around  to  the 
northwest  against  a  trolley  pole  and  badly  broken  up,  and 
appellee,  who  was  near  the  forward  door  of  his  car  at  the 
moment  of  the  collision,  regeived  the  injuries  complained 
of.  There  is  conflict  in  the  evidence  as  to  the  density  of 
the  fog,  as  to  the  distance  at  which  appellant's  engine  could 
have  been  seen,  as  to  whether  or  not  due  warning  was  given 
of  the  approach  of  appellant's  train  and  whether  the  bell 
upon  appellant's  engine  was  rung  at  the  time.  Clearly, 
therefore,  it  would  have  been  improper,  in  view  of  the  con- 
flict of  evidence  upon  the  question  as  to  whether  appellee's 
injuries  were  caused  by  the  negligence  of  appellant's  serv- 
ants,'for  the  court  to  have  taken  the  case  from  the  jurv. 
There  is  more  than  a  "  scintilla"  of  evidence  tending  to 
sustain  the  issues  in  behalf  of  appellee. 

Appellant  contends  that  appellee's  injuries  were  the 
proximate  result  of  a  want  of  ordinary  care  on  his  part  and 
that  of  his  co-employees.  It  is  urged  and  there  is  evidence 
tending  to  show  that  the  conductor  of  the  forward  car  was 
warned  of  the  train's  approach  and  told  to  stay  back. 
That  conductor  himself  who  went  before  and  signalled  the 
motorntan  on  the  street  car  to  go  ahead  after  the  train 
upon  the  Belt  Railway  had  passed,  was  not  accessible,  it  is 
claimed,  at  the  time  of  the  trial,  and  at  any  rate  was  not 
called  as  a  witness.  Appellee  was  inside  his  own  car  and 
testifies  that  he  did  not  notice  the  approach  of  appellant's 
train  until  alarm  whistles  were  sounded  almost  at  the  mo- 
ment of  collision.  Appellant  urges  that  appellee  knew  all 
the  circumstances  and  knew  that  he  and  his  fellow  em- 
ployees were  violating  the  rules  of  the  street  railway  com- 
pany in  whose  employ  they  were — appellee,  because  he  was 
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inside  the  door  of  the  trailer  instead  of  being  outside  on 
the  platform  of  his  car,  and  the  other  conductor  and  motor- 
man  because  they  did  not  stop  after  passing  over  the  Belt 
Line  Railway  tracks  before  continuing  across  the  tracks  of 
the  appellant  company.  While  it  is  true  the  burden  of 
proof  was  upon  appellee  to  show  that  he  was  himself  exer- 
cising ordinary  care  and  diligence  at  the  time  the  accident 
happened,  there  was,  we  think,  evidence  entirely  sufficient 
to  warrant  the  jury  in  finding  in  his  favor  on  that  question. 
If  there  was  negligence  on  the  part  of  the  conductor  and 
raotorman  upon  the  car  in  front  of  that  upon  which  appel- 
lee was  employed,  contributing  toward  the  injury  com- 
plained of,  that  would  not  absolve  appellant  from  responsi- 
bility if  the  injury  was  caused  by  its  own  negligence.  St. 
Louis  Nat'l  StockTards  v.  Godfrey,  198  111.  288-293.  That 
conductor  and  motorman  were  not  appellant's  employees. 
Their  negligence,  if  any,  cannot  be  imputed  to  appellee. 
West  Chicago  St.  Ry.  Co.  v.  Dedloff,  92  111.  App.  547-550; 
C.  &  E.  I.  R.  R.  Co.  v.  Hines,  183  III.  48^-485;  W.  C.  St. 
R  R.  Co.  v.  Piper,  165  111.  325-326;  C.  C.  Ry.  Co.  v.  Wall, 
93  111.  App.  411-413.  Appellee  testifies  that  he  knew 
nothing  himself  about  the  movements  of  the  conductor  on 
the  forward  car,  that  he  did  not  see  the  train  before  the 
collision,  did  not  hear  any  bell  ring  and  that  the  first  he 
heard  of  the  approaching  train  was  two  sharp  whistles. 
The  rules  of  the  street  railway  compan}^  introduced  in  evi- 
dence provide  that  when  two  or  more  cars  are  attached  to 
one  grip  and  the  conductor  of  the  forward  car  has  gone 
ahead  to  examine  the  railroad  crossing,  the  conductor  of 
the  second  car  will  go  to  his  front  platform  and  see  that  no 
passengers  are  getting  on  or  off  either  oar  before  the  signal 
is  given  to  the  gripman  to  advance.  But  the  signal  to  ad- 
vance bad  been  given  and  the  street  car  train  was  proceed- 
ing on  its  way  with  the  conductor  of  the  forward  car  in 
advance  at  the  time  of  the  discovery  of  the  approaching 
train  which  struck  the  street  cars,  inflicting  the  injury  com- 
plained of. 
It  is  contended  in  the  next  place  that  the  verdict  is  man- 
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ifestly  against  the  weight  of  the  evidence.  The  negligence 
charged  against  the  appellant  company  is,  in  substance, 
that  appellant's  employees  negligently  operated  the  train, 
negligently  guarded  the  crossing,  and  that  no  bell  was  rung 
or  whistle  sounded  by  the  engineer  or  fireman  of  the  ap- 
jiroaching  train,  as  required  by  the  statute,  at  least  eighty 
rods  from  the  crossing  and  continuously  thereafter  until  the 
crossing  was  reached.  There  is  evidence  tending  to  show  on 
the  part  of  appellee  that  no  bell  was  heard  and  no  whistle 
sounded  until  at  the  moment  of  collision,  and  there  is  evi- 
dence to  the  contrary  in  behalf  of  appellant.  The  conflict 
is  irreconcilable.  The  conductor  of  the  motor-car  was  walk- 
ing ahead  and  there  is  evidence  tending  to  show  that  when 
he  reached  the  tracks  of  the  Wabash  Company  he  stopped 
and  looked  up  and  down,  having  given  the  signal  for  the 
train  to  follow  on.  The  evidence  is  so  conflicting  as  to 
whether  appellant's  train  was  giving  proper  signals  that 
we  must  regard  the  determination  of  the  jury  upon  the 
question  of  fact  as  conclusive.  If  it  be  true,  as  there  is 
evidence  tending  to  show  on  the  part  of  appellee,  that 
appellant's  train  was  approaching  the  street  railway  cross- 
ing in  the  midst  of  a  dense  fog  on  the  morning  in  question 
at  a  rapid  speed  without  giving  due  warning  of  its  approach, 
the  jury  were  certainly  warranted  in  finding  appellant  guilty 
of  negligence,  causing  the  accident. 

There  is  evidence  tending  to  show  that  appellant's  train 
was  running  at  a  high  rate  of  speed.  As  to  this  also  the 
evidence  is  conflicting.  It  was  for  the  Jury  to  determine 
from  the  evidence  whether  the  rate  of  speed  at  that  time 
and  place  was  such  as  under  the  circumstances  constituted 
negligence  in  the  operation  of  appellant's  train.  It  was 
undoubtedly  the  duty  of  the  latter  to  regulate  the  speed  of 
its  train  approaching  such  a  crossing  on  a  foggy  morning 
with  due  regard  to  the  public  safety,  exercising  such  rea- 
sonable care  as  the  circumstances  at  the  time  might  demand. 
Overtoom  v.  C.  &  E.  I.  R.  R.  Co.,  181  111.  323-326. 

Complaint  is  made  of  certain  instructions  given  for  ap- 
pellee, and  of  the  refusal  of  others  requested  in  behalf  of 
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appellant,  "We  have  carefully  considered  these  objections, 
but  deem  it  unnecessary  to  discuss  them  at  length.  No 
useful  purpose  would  be  served  by  so  doing.  We  find  in 
the  court's  action  in  this  respect  no  ground  for  substantial 
criticisnni. 
The  judgment  of  the  Superior  Court  must  be  afHrmed. 

Ajjirmed. 


Henry  W.  Rogers  v.  Charles  6.  Barth,  et  al. 
Gen.  170.11,306. 

1.  Special  traverse— ti^/jaf  etisential  to.  Where  a  plea  is  what  is 
known  as  a  special  traverse,  the  inducement  should  be  in  substance  a 
sufficient  answer  to  the  declaration,  though  not  a  direct  denial  nor  yet 
confession  and  avoidance,  and  such  a  plea  should  conclude  with  a  trav- 
erse which  goes  to  a  material  point  of  the  declaration  upon  which  the 
merits  may  be  tried. 

2.  Special  traverse— /wno,  should  be  answered.  A  plea  which  is  in 
effect  a  special  traverse  should  be  answered  by  joining  issue  thereon. 

3.  NuL  TIEL  RECORD — xJcheTi  plea  off  improper.  A  plea  of  nul  tiel 
record  is  not  a  proper  plea  where  the  action  is  based  upon  a  bond  and 
not  upon  a  record. 

4.  Evidence— wj/wtf,  competent,  in  action  of  debt  upon  appeal  bond. 
In  an  action  of  debt  upon  an  appeal  bond  evidence  offered  under  an  ap- 
propriate plea  which  tends  to  show  that  the  condition  of  tiie  bond  has 
not  been  broken,  is  couipetent. 

Stein,  P.  J.,  dissenting. 

Action  of  debt  upon  bond.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  Oct<il)er  term,  1908.  Reveraed  and  re- 
manded.    Opinion  filed  November  29,  1904. 

Statement  by  the  Court.  This  is  an  action  of  debt 
upon  an  appeal  bond,  signed  by  appellant  as  surety  for  one 
Archibald  G.  Ellair,  against  whom  a  judgment  had  been 
rendered  by  a  justice  of  the  peace,  from  which  judgment 
Ellair  appealed  to  the  Circuit  Court. 

The  bond  recites  the  recovery  of  the  judgment  against 
Ellair,  that  he  has  appealed  to  the  Circuit  Court,  and  is 
condilioned  that  if  he  shall  prosecute  his  appeal  with  effect 
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or  pay  whatever  judgment  may  be  rendered  in  the  Circuit 
Court,  or  in  case  the  appeal  is  dismissed,  or  the  controversy 
settled  by  the  parties  to  the  suit  without  trial,  shall  pay  the 
judgment  rendered  by  the  justice  and  all  costs  made  before 
the  justice  and  occasioned  by  said  appeal,  then  the  obliga- 
tion to  be  void;  otherwise  to  remain  in  full  force  and  effect. 

The  amended  declaration  filed  October  20,  1902,  avers 
that  although  the  said  appeal  was  dismissed  at  the  April 
term  of  the  Circuit  Court,  to  wit,  April  21, 1902,  the  judg- 
ment has  not  been  paid,  nor  interest  thereon,  nor  the  costs. 
To  this  declaration  the  defendant  pleaded  nan  est  factum^ 
nU  debet  and  nul  tiel  record.  A  demurrer  to  the  last  two 
pleas  having  been .  sustained,  the  defendant  by  leave  of 
court  filed,  November  11,  1902,  additional  pleas.  The  first 
of  these  is  an  amended  plea  of  nul  tiel  record,  wherein  the 
defendant  says  that  there  is  no  record  in  the  Circuit  Court 
of  Cook  county  showing  that  at  the  April  term,  1902,  to 
wit,  on  the  2 1st  of  April,  1902,  the  said  appeal  mentioned 
in  the  declaration  was  dismissed;  nor  is  there  any  record  of 
said  court  showing  that  said  appeal  was  dismissed  at  any 
time.  To  this  amended  plea  of  nul  tiel  record  a  demurrer 
was  sustained. 

The  second  of  the  additional  pleas  filed  by  leave  of  court 
sets  up  as  inducement  that  no  transcript  of  the  justice^s 
judgment  was  ever  filed  in  the  Circuit  Court,  wherefore  it 
is  said  the  Circuit  Court  never  had  jurisdiction  to  dismiss 
the  appeal  in  the  declaration  mentioned:  *' without  this, 
at  the  April  term,  1902,  of  said  Circuit  Court,  to  wit,  on  the 
21st  day  of  April,  1902,  by  the  consideration  and  judgment 
of  the  said  Circuit  Court  the  said  appeal  was  dismissed  and 
the  costs  of  the  plaintiff  in  that  behalf  taxed  at  $1.50, 
wherepf  the  said  Archibald  Q.  Ellair  was  convicted,  and 
this  defendant  is  ready  to  verify." 

Harry  JR.  Hurlburt,  Samuel  F.  Kino  and  Jule  F. 
Brower,  for  appellant. 

E.  A.  Sherburne,  for  appellees. 
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Mb.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  substance  of  the  second  additional  plea,  however  in- 
artificially  drawn,  is  first  an  argumentative  denial  that 
the  Circuit  Court  ever  had  jurisdiction  to  dismiss  the 
appeal  taken  from  the  judgment  of  the  justice,  and  second, 
a  specific  denial  under  the  absque  hoc  that  it  ever  did  so 
dismiss  said  appeal.  To  this  plea  appellees'  attorney  filed 
a  replication.  The  plea  is  what  is  known  as  a  special  trav- 
erse, wherein  the  inducement  should  be  in  substance  a 
sufficient  answer  to  the  declaration,  though  not  a  direct  de- 
nial nor  yet  confession  and  avoidance,  and  "  the  traverse 
with  which  it  concludes  must  go  to  a  material  point  which 
will  try  the  merits  of  the  cause."  The  State  ex  rel.  v. 
Chrisman  and  others,  2nd  Ind.,  126-129.  If  the  special 
traverse  was  good  the  only  way  of  answering  it  was  to  join 
issue  upon  it.  Id^em^  p.  130,  citing  Stephen  on  Pleading. 
See  also  Encycl.  of  PI.  &  Pr.,  vol.  16,  p.  547.  The  trav- 
erse with  which  the  pl§a  concludes  under  the  ahsque  hoc 
denies  that  the  appeal  from  the  justice  to  the  Circuit  Court 
ever  was  dismissed  in  that  court,  and  if  true  would  deter- 
mine the  case  on  the  [merits.  If  the  appeal  had  not  been 
dismissed  as  averred  in  the  declaration  then  the  condition 
of  the  bond  had  not  been  broken  in  that  respect,  and  no  re- 
covery could  be  had  for  a  breach  which  had  not  occurred. 

In  support  of  the  declaration,  appellees'  attorney  offered 
in  evidence  the  bond  sued  upon,  together  with  a  certified 
copy  of  an  order  of  the  Circuit  Court  entered  April  21, 
1902,  dismissing  the  appeal  taken  to  that  court  from  the 
judgment  of  the  justice,  and  proved  the  amount  claimed  to 
be  due  on  the  bond,  including  costs  and  interest  on  the 
judgment  rendered  by  the  justice.  The  defendant  then 
endeavored  to  introduce  evidence  tending  to  show  that  the 
order  of  dismissal  of  April  21, 1902,  was  entered  on  a  gen- 
eral call  of  all  law  oases  pending  in  the  Circuit  Court  under 
a  general  order  of  that  court  that  cases  so  dismissed  on  such 
a  call  may,  for  good  cause  shown,  be  reinstated  within 
ninety  days  from  the  date  of  such  dismissal,  and  oflFered  a 
certified  copy  of  an  order  of  the  Circuit  Court  entered 
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August  9,  1902,  which  was  in  the  July  term  of  that  court, 
into   which   the   ninety  days  allowed   for  reinstatement 
extended,  showing  that  a  motion  was  made  in  open  court  to 
set  aside  the  dismissal  of  the  appeal  from  the  judgment  of 
the  justice;    that  the  motion  was  continued,  and  that  at  a 
subsequent  term  the  motion  was  granted,  and  the  order  of 
dismissal  and  judgment  entered  April  21,  1902,  was  vacated 
and  the  cause  reinstated.     This  evidence  was  objected  to 
and  the  objection  "  sustained  under  the  pleadings."     To 
this  ruling  an  exception  was  duly  preserved.     The  state  of 
the  pleadings  is  such  that  it  is  not  perhaps  strange  the  trial 
court  was  misled,  since  so  far  as  appears  its  attention  was 
not  called  to  the  second  additional  plea  to  which  a  replica- 
tion had  been  filed  in  an  attempt  to  join  issue  upon  it. 
Appellant's  attorneys  sought  leave  to  refile  a  plea  of  nul 
tiel  record^  which  is  not  a  proper  plea  to  the  action  where 
suit  is  brought  on  the  bond  and  not  on  the  record.     Mix 
V.  The  People,  86  111.  329-332;  Herrick  v.  Swartwout,  72 
111.  340-342;    Kreuchi  v.  Dehler,  50  111.  176.     We  are   of 
opinion,  however,  that  the  excluded  evidence  should  have 
been  admitted.     It  tended  to  sustain  the  special  traverse, 
and  to  show  that  the  appeal  from  the  justice  never  was 
dismissed  by  any  final  order.     It  tended  to  show  that  the 
order  of  dismissal  of  April  21, 1902,  set  up  in  the  declaration 
had  been  set  aside  while  the  trial  court  still  retained  juris- 
diction so  to  do,  and  the  cause  reinstated.     It  contradicteHi 
the  averment  of  the  declaration  that  the  appeal  stood  dis- 
missed, and  tended  to  show  that  the  condition  of  the  bond 
was  not  broken  as  the  plaintiffs  contended.     The  exclusioa 
of  the  evidence  enabled  appellees  to  recover  judgment  for 
an  alleged  breach  of  the  condition   of  the  bond  which 
apparently  had  not  occurred,  since  no  such  final  order  of 
dismissal  and  judgment  as  the  bond  contemplated  had  ever 
been  entered,  and  the  appeal  was  still   pending  and  unde- 
termined for  which  the  bond  sued  upon  was  given.     Surely 
no  judgment  can  be  sustained  on  an  appeal  bond  condi- 
tioned that  the  principal  in  the  bond  shall  prosecute  his 
suit  with  effect,  while  the  suit  itself  is  undetermined. 
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Other  points  are  presented  in  the  briefs  which,  in  view 
of  the  conclusion  stated  need  not  be  discussed. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and 
the  cause  remanded. 

Meveraed  and  remanded. 

Mr.  Presiding  Justice  Stein,  dissenting. 


Wanamaker  &  Brown,  a  corporation^  r.  John  0.  Plank, 
eeii.  No.  11,872. 

1.  Statute  op  Limitations— tr/iai  e»aenXiaX  to  toll  running  of.  In 
order  that  a  payment  endorsed  upon  a  note  may  he  effective  to  toll  the 
Statute  of  Limitations,  there  must  appear  an  actual  affirmative  inten- 
tion by  the  debtor  to  make  a  payment  upon  such  note. 

2.  AomiT—who  not,  to  make  new  promiae  tolling  Statute  of  Limit  a- 
tions.  The  holder  of  collateral  security  placed  in  his  hands  coincident 
with  the  making  of  a  note  thereby  secured,  is  not.  in  the  absence  of  ex- 
press authority,  such  an  agent  of  the  debtor  as  has  authority  to  bind 
him  by  a  new  promise  to  be  implied  from  a  payment  made  by  him  upon 
such  note  of  which  the  actual  debtor  is  ignorant. 

Action  of  assumpsit.  Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Marcus  Kavanagh,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1903.  Affirmed.  Opinion  filed 
November  20,  1904. 

Statement  by  the  Court.  This  is  an  action  of  assump- 
sit npon  a  note,  which  is  as  follows  : 

"  Chicago,  Sept.  7,  1889. 
$644. 

On  or  before  one  year  after  date  I  promise  to  pay  to  the 
order  of  Wanamaker  and  Brown  six  hundred  and  forty- 
four  dollars  at  N.  E.  Cor.  Wabash  Ave.  and  Monroe  Str., 
Chicago  (J.  C.  Carroll),  for  value  received  with  interest  at 
the  rate  of  six  per  cent,  per  annum,  having  deposited  with 
J.  C.  Carroll  as  collateral  security,  note  for  $5,00U,  dated 
Detroit,  Michigai%  July  29,  1889,  payable  five  years  from 
date,  which  I  hereby  give  the  said  Wanamaker  and  Brown 
authority  to  sell  or  any  part  thereof  on  the  maturity  of  this 
note  or  at  any  time  thereafter  or  before  in  the  event  of 
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said  securities  depreciating:  in  value  at  public  or  private 
sale  at  their  discretion  without  advertising  the  same  or 
giving  me  any  notice  and  to  apply  so  much  of  the  proceeds 
thereof  to  the  payment  of  this  note  as  may  be  necessary  to 
})ay  the  same  with  all  interest  due  thereon,  and  also  to  the 
payment  of  all  expenses  attending  the  sale  of  the  said 
rlanks  Tavern,  and  in  case  the  proceeds  of  the  sale  of  the 
said  Planks  Tavern  shall  not  cover  the  principal,  interest 
and  expenses,  I  promise  to  pay  the  deficiency  forthwith 
after  such  sale. 

John  O.  Plank." 
Said  note  is  endorsed : 
"Sept.  13,  1889.    I  hold  note  as  stated  within. 

John  C.  Carroll. 
May  6,  1893.    Eec'd  from  Mr.  J.  C.  Carroll,  trustee,  the 
sum  of  $154.46. 

Wanamaker  &  Brown, 
By  D.  Fales." 

Mr.  Carroll,  the  holder  of  the  collateral  security  men- 
tioned in  the  note  sued  upon,  testified  that  numerous  cred- 
itors were  to  share  in  its  proceeds,  including  appellant,  the 
claims  of  such  creditors  running  up  almost  to  the  amount 
of  that  collateral  note;  that  appellee  called  upon  him  and 
asked  him  to  act  as  trustee  of  that,  as  well  as  of  another 
85,000  collateral  note  not  involved  in  this  litigation;  that 
the  witness  told  appellee  he  would  act  as  such  trustee; 
that  appellee  gave  him  a  list  of  the  creditors;  that  appel- 
lant's name  was  on  the  list,  and  that  he  handed  the  list  to 
his  cashier  with  directions  if  he  ever  received  any  money 
to  prorate  it  among  the  different  creditors;  that  the  note 
sued  on  was  probably  brought  in  to  him  by  the  attorney 
for  appellant,  who  asked  the  witness  whether  he  held  a 
§5,000  note  for  a  number  of  creditors  as  trustee;  that  wit- 
ness replied  that  he  did,  and  thinks  the  attorney  asked  him 
so  to  state  on  the  note;  that  he  afterwards  received  some 
money  from  one  Fitzgerald  who  was  trustee  of  the  property 
covered  by  the  trust  deed  securing  the  collateral  notes; 
that  the  money  so  received  was  distributed  pro-rata  among 
all  the  different  creditors  on  the  list  referred  to;  that  some 
time  after,  he  told  appellee  about  the  receipt  of  the  money 
from  Fitzgerald  and  how  it  had  been  distributed,  and  that 
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appellee  said  he  thought  all  the  creditors  were  pretty  well 
satisfied  with  the  way  the  business  had  been  done.  It 
further  appears  that  the  payment  endorsed  on  the  note  as 
of  May  6,  1S93,  was  made  to  an  attorney  acting  for  appel- 
lant and  the  endorsement  was  made  by  him. 

William  Alton,  Jr.,  and  Charles  J.  Kavanagh,  for  ap- 
pellant. 

A.  Morris  Johnson  and  Charles  T.  Farson,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  suit  was  brought  April  14,  1902,  more  than  ten 
years  after  the  maturity  of  the  note  in  controversy,  but 
within  ten  years  of  the  time  of  the  payment  of  $154.46  en- 
dorsed thereon  May  6, 1893.  Appellee  pleaded  the  Statute 
of  Limitations,  and  as  stated  in  appellant's  brief,  the  only 
question  presented  by  the  record  is  whether  such  payment 
tolled  that  statute,  taking  the  case  out  of  its  operation  and 
removing  its  bar  to  the  action. 

The  contention  of  appellant  is  that  the  partial  payment 
endorsed  upon  the  note  was  made  by  Carroll  in  the  capac- 
ity of  agent  for  appellee,  and  that  its  legal  effect  was  to 
create  a  new  implied  promise  to  pay  the  debt,  which  must 
be  held  to  have  arrested  the  running  of  the  Statute  of  Lim. 
itations.  It  seems  to  be  thought  by  both  parties  that  the 
conclusion  to  be  reached  depends  largely  upon  the  answer 
to  the  question,  whose  agent  was  J.  C.  Carroll  in  making 
the  payment  to  appellant  and  what  was  its  legal  effect  ? 

The  trial  court  held  that  at  the  time  of  the  payment  en- 
dorsed on  the  note  appellee  had  no  knowledge  that  it  was 
about  to  be  made  or  that  Carroll  had  received  any  money 
on  the  collateral  note  with  which  to  make  it;  that  in  mak- 
ing such  payment  Carroll  acted  as  trustee  for  appellant 
and  other  creditors  and  not  in  pursuance  of  any  directions 
by  the  defendant;  that  he  was  not  acting  as  agent  for  the 
defendant  in  making  the  payment  and  had  no  authority  to 
make  a  new  promise  in  behalf  of  the  defendant  to  pay  the 
balance  of  the  note  so  as  to  arrest  the  statute. 
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So  far  as  the  evidence  goes  it  tends  to  show  that  Carroll 
received  the  collateral  and  held  it  under  an  agreement  that 
he  was  to  act  as  trustee  for  the  creditors.  Apparently  he 
had  no  express  authority  to  collect  it  or  disburse  proceeds 
of  collection.  If  the  money  he  received  was  in  part  pay- 
ment of  the  collateral  note,  which  the  evidence  does  not 
positivelj^  determine,  Carroll's  action  in  receiving  and  dis- 
bursing it  met  the  approval  of  the  creditors  as  well  as  of  ap- 
pellee, and  proves  nothing  as  to  his  agency.  His  action  in 
that  respect  is  as  compatible  with  agency  for  appellant  and 
the  other  creditors  as  for  appellee.  It  is  true,  as  argued  by 
appellant's  attorneys,  that  Carroll  originally  derived  what- 
ever authority  he  had  as  holder  of  the  collateral  note  from 
the  act  of  appellee;  but  it  is  equally  true  that  appellant 
assented  to  Carroll's  exercise  of  the  trust  and  acquiesced 
in  his  manner  of  performing  it.  After  the  collateral  bad 
been  placed  in  Carroll's  hands,  appellee  neither  had  nor 
attempted  to  exercise  any  control  ov^r  it.  He  had  parted 
absolutely  with  so  much  of  it  as  might  be  applied  in  pay- 
ment of  the  debts  it  was  deposited  with  Carroll  to  secure. 
Carroll  stated  in  writing  over  hi^  signature  on  the  back  of 
the  note  sued  upon,  that  he  held  the  collateral  as  in  said 
note  stated,  viz.,  as  "collateral  security."  Clearly  it  was 
for  the  creditors,  not  for  appellee,  that  he  held  such  secu- 
rity. The  endorsement  made  by  appellant's  attorney,  and 
which  is  relied  upon  as  taking  the  note  out  of  the  statute, 
credits  the  payment  as  "  received  from  Mr.  J.  C.  Carroll, 
trustee."  Should  Carroll,  however,  be  deemed  to  have 
acted  as  agent  for  appellee,  such  agenc}'^  would  be  limited 
by  its  scope.  This  could  not  have  extended  beyond  receiv- 
ing and  applying  the  proceeds  of  the  collateral,  if  indeed 
he  possessed  even  such  authority  and  was  more  than  a  mere 
holder  of  the  security.  It  could  not  under  the  evidence  be 
fairly  considered  as  including  authority  to  make  a  payment 
on  appellant's  note  which  would  carry  with  it  an  implica- 
tion of  a  new  promise.  Placing  the  security  in  Carroll's 
hands  "  was  not  understood  or  intended  to  be  a  future 
promise  or  a  future  acknowledgment  of  a  future  liability 
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and  a  future  willingness  to  pay."  Brown  v.  Latham,  68 
N.  Hamp.  30-36.  A  promise  made  by  the  debtor  to  pay  a 
debt  arrests  the  runninpr  of  the  statute,  and  if  a  debtor 
makes  a  payment  upon  his  outstanding  note,  the  law  im- 
plies therefrom  a  new  promise  to  paj'^  the  note.  It  must, 
however,  "  be  remembered  that  this  new  promise  can  only 
be  implied  where  the  party  designedly  makes  a  payment 
upon  the  note."  Lowery  v.  Gear,  32  111.  383-386.  No 
doubt  such  new  promise  will  be  implied  by  the  law  when 
made  by  an  agent  for  the  debtor  by  the  latter's  authority 
and  with  his  consent,  but  such  authority  cannot  be  implied. 
There  must  be  an  actual  affirmative  intention  by  the  debtor 
to  make  a  payment  upon  a  note  before  a  promise  can  be 
inferred.  Lowery  v.  Gear,  supra.  We  are  aware  of  no 
principle  of  law  which  makes  the  holder  of  collateral  secu- 
rity placed  in  his  hands  coincident  with  the  making  of  a 
note  thereby  secured,  an  agent  of  the  debtor  with  author- 
ity to  bind  him  by  a  new  promise  to  be  implied  from  a 
payment  of  which  the  actual  debtor  is  ignorant,  having  no 
knowledge  as  to  when  it  is  made  or  in  what  amount  or  that 
it  is  to  be  made  at  all  by  the  security  holder.  Such  holder 
of  collateral  security,  if  it  be  conceded  that  he  possesses 
any  authority  as  agent  of  the  debtor,  cannot  in  the  absence 
of  express  warrant  be  presumed  to  have  authority  to  make 
acknowledgment  of  a  debt  barred  by  the  Statute  of  Limita- 
tions, nor  to  enter  into  a  new  contract  springing  out  of  and 
supported  by  the  original  consideration.  The  bare  author- 
ity to  make  the  payment  does  not  necessarily  imply  au- 
thority to  bind  a  principal  by  a  new  promise  to  pay.  Nor 
does  it  matter  whether  the  payment  is  made  before  or  after 
the  bar  of  the  statute  is  complete.  The  rule  is  the  same  in 
either  case.  Kallenbach  v.  Dickinson,  100  111.  427-446. 
The  views  above  expressed  find  support  in  the  following 
cases:  Wolford  v.  Cook,  71  Minn.  77;  Lang  v.  Gage,  65 
N.  H.  173;  Brown  v.  Latham,  68  K  H.  30-35;  Campbell  v. 
Baldwin,  130  Mass.  199;  Smith  v.  Ryan,  m  N.  Y.  352-356. 
The  case  of  Letson  v.  Kenyon,  31  Kan.  301-302,  cited  in 
behalf  of  appellant,  seems  to  rest  upon  the  phraseology  of 
a  statute  of  Kansas,  and  is  not,  we  think,  in  point. 
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Appellant  urges  that  the  promise  contained  in  the  note 
to  pay  an}'  deficienoy  is  a  controlling  feature,  but  such 
promise  to  pay  was  as  much  subject  to  the  limitation  of 
the  statute  as  any  other  part  of  the  note. 

Finding  no  material  error,  the  judgment  of  the  Superior 
Court  must  be  aifirmed. 

Affirmed. 


In  re  Tera  Brown,  dependent  girl. 

Gen.  No.  11,627. 

1.  Parent— eas/enf  of  right  of^  to  care  for  offspring.  The  right  of  a 
parent  primarily  to  care  for  and  to  bring  up  his  child  is  not  exclusive  or 
final.  In  case  the  child  is  abandoned  or  neglected,  or,  what  is  worse,  if 
its  home  becomes  unfit  therefor,  the  State  has  the  right,  and  it  is  its 
duty,  to  take  the  child  from  its  parents  in  order  that  it  may  have  a 
chance  to  grow  up  into  a  law-abiding  citizen. 

2.  Writ  op  error— wfco  cannot  he  made  defendant  in  error  to.  The 
petitioner  or  other  instrument  by  which  the  Juvenile  Court  obtains  ju- 
risdiction of  a  dependent  child  cannot  be  made  defendant  in  error  to  a 
writ  of  error  sued  out  to  review  the  action  of  the  court  with  respect  to 
such  child. 

Proceeding  in  Juvenile  Court  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  S.  TuTmLL,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1904.  Writ  of  error  dismissed.  Opinion 
filed  December  15,  1904. 

Jay  Wabnkb,  for  plaintiff  in  error. 

Mb.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

March  3,  1900,  there  was  filed  in  the  Circuit  Court  of 
Cook  county,  the  petition  of  Martha  P.  Falconer,  addressed 
to  R.  S.  Tulhill,  one  of  the  judges  of  that  court,  represent- 
ing to  said  judge  that  Vera  Brown,  a  girl  within  that  county, 
is  dependent,  and  has  not  proper  parental  care;  that  her 
father^s  residence  is  unknown,  and  that  her  mother  is 
not  able  to  care  properly  for  her;  and  asks  that  the  court 
inquire  into  the  alleged  delinquency  of  said  girl,  etc.,  and 
make  such  order  in  the  premises  as  may  seem  proper. 
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March  5, 1900,  Carl  Kelsey,  "  probationary  officer,"  filed 
in  said  court  a  "  history  "  concerning  said  Vera  Brown,  set- 
ting forth  the  same  facts  in  substance  as  are  shown  in  said 
petition,  with  the  additional  fact  that  said  Vera  Brown  is 
eight  years  old. 

On  the  last  named  date  a  hearing  was  had  in  said  cause 
before  a  jury,  which  returned  a  verdict  finding  that  said 
Vera  Brown  is  a  dependent;  that  her  age  is  eight  years, 
and  that  the  other  material  facts  set  forth  in  the  petition 
are  true. 

May  6,  1901,  said  Carl  Kelsey,  "  probationary  officer,'- 
filed  in  said  court  a  paper  called  a  "  history,"  in  which  it  is 
stated  that  said  Vera  Brown  "  was  adjudged  dependent 
March  8, 1901,  and  ordered  kept  at  the  Chicago  Orphan 
Asylum  pending  further  order  of  the  court.  The  asylum 
now  asks  order  giving  them  sole  custody  of  child." 

On  the  same  day  the  court  entered  the  following  order : 

*•  In  the  matter  ) 

OF  >  No.  1,463.    Petition. 

Vera  Brown.    ) 

This  matter  coming  on  again  to  be  heard  upon  the  peti- 
tion herein,  the  verdict  heretofore  rendered  on  March  5, 
1900,  and  the  motion  now  made  by  Carl  Kelsey,  to  award 
said  child  to  the  Chicago  Orphan  Asylum,  and  the  court 
having  examined  the  files  herein,  it  is  therefore 

Ordered,  that  judgment  be  entered  on  the  verdict  hereto- 
fore rendered  herein,  whereupon  it  is  considered  by  the 
court  that  the  said  child.  Vera  Brown,  be,  and  she  is 
hereby  awarded  to  the  Chicago  Orphan  Asylum,  pursuant 
to  Section  8  of  an  Act  to  regulate  the  treatment  and  con- 
trol of  dependent,  neglected  and  delinquent  children,  ap- 
proved April  21,  1899." 

A  record  of  which  the  above  is  a  complete  abstract,  was 
filed  in  this  court  by  Vera  Brown,  plaintiff  in  error, 
December  22,  1903.  On  the  same  day  plaintiff  in  error  sued 
out  of  this  court  a  writ  of  scire  fa-ciaa^  directed  to  Martha  P. 
Falconer,  defendant  in  error  herein,  commanding  her  to  ap- 
pear in  this  court  at  the  March  term,  1904,  thereof,  to  hear 
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the  record,  etc.  This  writ  was  returned  as  duly  served 
upon  said  Falconer,  December  23, 1903.  April  6, 1904,  said 
Martha  P.  Falconer  appeared  in  the  cause  specially,  and 
moved  to  dismiss  such  writ  of  error  as  to  her,  said  Falconer, 
for  the  reason  that  she  is  improperly  made  defendant  in 
error  herein.  This  motion  was  continued  to  the  hearing  of 
the  cause.  April  18,  1904,  this  court  gave  leave  to  Laura 
Brown  to  proceed  in  this  cause  as  the  next  friend  of  said 
Vera  Brown,  plaintiflf  in  error. 

The  act  under  which  these  proceedings  were  had  is 
entitled  "  An  Act  to  regulate  the  treatment  and  control  of 
dependent,  neglected  and  delinquent  children,"  approved 
April  21,  1899,  in  force  July  1,  1899.  It  is  found  in  Starr 
&  Curtis  under  the  head  of  "  Courts,"  and  in  Hurd  under 
the  head  of  '*  Charities."  It  applies  to  children  under  the 
age  of  sixteen  years  only.  It  declares  that  the  words 
"  dependent  child  "  and  "  neglected  child  "  shall  mean  any 
child  who,  for  any  reason,  is  destitute  or  homeless  or  aban- 
doned or  dependent  upon  the  public  for  support;  or  has 
not  proper  parental  care  or  guardianship,  *  *  *  or 
whose  home,  by  reason  of  neglect,  cruelty  or  depravity  on 
the  part  of  its  parents,  guardian,  or  other  person  in  whose 
care  it  may  be,  is  an  unfit  place  for  such  child.  Original 
jurisdiction  of  all  cases  coming  within  the  act  is  vested  in 
the  Circuit  and  County  courts  of  the  several  counties  in 
this  state.  In  counties  having  over  500,000  population,  the 
judges  of  the  Circuit  Court  shall  designate  one  or  more  of 
their  number,  whose  duty  it  shall  be  to  hear  all  cases  com- 
ing under  this  act.  This  court  may  be  designated  as  the 
"  Juvenile  Court;"  and  the  findings  of  the  court  shall  be 
.  entered  in  a  book  or  books  kept  for  that  purpose,  atod 
known  as  the  "  Juvenile  Record."  Any  reputable  person, 
being  a  resident  in  the  county,  having  knowledge  of  a  child 
in  his  county  who  appears  to  be  either  neglected,  dependent 
or  delinquent,  may  file  with  the  clerk  of  the  court  having 
jurisdiction  in  the  matter,  a  verified  petition  in  writing, 
setting  forth  the  facts.  Thereupon  a  summons  shall  be 
issued,  requiring  the  person  having  the  custody  or  control 
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of  the  child  to  produce  it  before  the  court.  If  necessary, 
such  appearance  may  be  enforced  by  warrant.  Upon  the 
return  the  court  shall  proceed  to  hear  and  determine  the 
case  in  a  summary  manner.  It  shall  be  the  duty  of  a  pro- 
bation officer,  appointed  under  the  act,  to  make  such  inves- 
tigation as  may  be  required  by  the  court,  to  be  present  in 
court  in  order  to  represent  the  interests  of  the  child  when 
the  case  is  heard;  to  furnish  to  the  court  such  information 
and  assistance  as  the  jadge  may  require;  and  to  take  charge 
of  any  child  before  and  after  the  trial  as  may  be  directed 
by  the  court.  If  found  dependent  or  neglected,  the  court 
may  make  an  order  committing  such  child  to  the  care  of 
some  suitable  State  institution,  or  to  the  care  of  some 
reputable  citizen  of  good  moral  character,  or  to  the  care 
of  some  training  school  or  association  embracing  in  its 
objects  the  purpose  of  caring  for  or  obtaining  homes  for 
dependent  or  neglected  children.  It  is  also  provided  that 
when  any  child  under  the  age  of  sixteen  years  is  arrested 
or  is  taken  before  a  justice  of  the  peace  or  a  police  magis- 
trate, the  case  shall  be  transferred  to  said  Juvenile  Court, 
and  there  heard  and  disposed  of  in  the  same  manner  as  if 
the  child  had  been  brought  before  the  court  upon  peti- 
tion. 

Section  21  reads :  "  This  Act  shall  be  liberally  construed, 
to  the  end  that  its  purpose  may  be  carried  out,  to  wit :  that 
the  care,  custody  and  discipline  of  a  child  shall  approximate 
as  nearly  as  may  be  that  which  should  be  given  by  its 
parents,  and  in  all  cases  where  it  can  properly  be  done  the 
child  be  placed  in  an  improved  family  home  and  become 
a  member  of  the  family  by  legal  adoption  or  other wiso." 
The  act  provides  no  method  of  procedure  as  to  depend- 
ent or  neglected  children  other  than  as  above  set  forth. 

The  provisions  of  this  humane  law  are  not  new  in  princi- 
ple. The  novelty  is  in  procedure  only.  The  State  has 
always  retained  the  ultimate  control  of  minors.  The  right 
or  duty  of  the  parent  primarily  to  care  for  and  to  bring  up 
the  child  is  not  exclusive  or  final.  In  case  the  child  is 
abandoned  or  neglected,  or,  what  is  worse,  its  home  is  unfit 
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for  the  child,  the  State  has  the  right,  and  it  is  its  duty,  to 
take  the  child  from  the  parents  in  order  that  it  may  have  a 
chance  to  ^row  up  into  a  law-abiding  citizen.  Without  the 
aid  of  enabling  statutes,  this  right  in  England  and  in  this 
country  is  vested  in  the  Court  of  Chancery.  With  us  this 
right  is  necessary  to  the  perpetuity  of  the  government, 
since  its  safety  and  continuance  depends  upon  the  good 
character  of  the  citizens  into  whose  hands  it  must  eventu- 
ally fall. 

By  the  Act,  in  counties  having  over  500,000  population, 
the  disposition  of  such  cases  is  vested  in  a  court  of  original 
and  general  jurisdiction.  That  court  is  the  protector  and 
the  defender  as  well  as  the  disposer  of  the  child.  The 
court  obtains  jurisdiction  by  petition  or  by  transfer  from  a 
justice  of  the  peace  or  from  a  police  magistrate.  Each  of 
these  parties  is  but  the  instrument  or  agent  of  the  court  in 
bringing  the  facts  of  the  case  to  the  attention  of  the  court. 
Such  instrument  or  agent  cannot  be  made  a  defendant  in 
error.  If  this  child  has  been  wronged,  it  has  been  wronged 
by  the  State. 

The  motion  of  defendant  in  error  to  dismiss  said  writ  of 
error  as  to  her  is  allowed. 

There  being  no  defendant  in  error  in  this  case,  the  writ 
of  error  is  dismissed. 

Writ  of  error  dismissed. 


Joseph  J.  Daffy  v.  Henry  C.  Odell. 
Gen.  No.  11,613. 

1.  Arbftbation  award— w/iaf  essential  to  entitle  judgment  upon. 
Where  a  party  presents  an  award  and  asks  judgment  thereon  he  rau^t 
show  that  the  statute  authorizing  the  substitution  of  the  award  for  t)ie 
verdict  of  a  jury  has  been  strictly  complied  with  in  all  essential  partic- 
ulars before  his  request  can  be  granted. 

2.  Arbitration  award— ttpon  what  jurisdiction  to  enter  judgment 
upon,  depends.  The  jurisdiction  of  the  court  to  enter  judgment  upon 
an  award  depends  not  upon  the  agreement  of  the  parties  to  the  cause 
Dut  upon  the  law,  and  the  fact  that  the  party  objecting  to  the  entry  of 
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judfifment  upon  such  award  has  agreed  to  waive  and  release  errors,  etc., 
does  not  obviate  the  failure  of  the  parties  to  such  agreement  to  comply 
with  the  statute  authorizing  the  substitution  of  such  an  award  from  the 
verdict  of  a  jury. 

Action  on  the  case  to  recover  damages  alleged  to  have  been  caused  by 
the  negligent  use  of  explosives.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne.  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1904.  Reversed  and  remanded.  Opinion  filed 
December  15,  1904. 

Statement  by  the  Court.  Appellee  sued  appellant  and 
the  city  of  Chicago  in  an  action  of  tort  to  recover  darnas^es 
to  his  dwelling  house,  caused,  as  he  alle<?es,  by  the  negli- 
gent use  of  explosives  in  the  construction  of  a  water  tunnel 
by  the  city  and  said  Duffy.  After  issue  joined,  appellant 
and  appellee  entered  into  the  following  sealed  agreement*: 

"This  agreement  made  this  3rd  day  of  June^  1903,  be- 
tween Henry  C.  Odell,  party  of  the  first  part,  and  Joseph 
J.  Duffy,  party  of  the  second  part,  both  of  Chicago,  Illi- 
nois, witnesseth : 

Whereas,  the  party  of  the  first  part  has  brouffht  suit 
against  the  party  of  the  second  part  in  the  Circuit  Court  of 
Cook  county,  being  suit  No.  202,572,  to  recover  for  dam- 
ages to  the  property  known  as  No.  867  West  Monroe 
street,  in  the  city  of  Chicago,  occurring  on  and  after  July 
1,  181)6,  by  reason  of  the  operations  of  the  party  of  the 
second  part  in  excavating  a  tunnel  under  or  adjacent  to  said 
property  under  his  contract  with  the  city  of  Chicago; 

And,'whereas,  the  parties  are  desirous  of  determining  the 
amount  of  damage  which  said  party  of  the  first  part  has 
sustained  by  reason  thereof,  without  the  expense  and  delay 
of  a  trial  of  said  cause,  and  for  that  purpose  have  agreed 
to  submit  the  amount  of  said  claim  to  arbitration;  therefore, 
it  is  a^eed : 

1.  That  the  party  of  the  first  part  hereby  appoints 
William  J.  Scown,  of  the  city  of  Chicago,  and  the  party  of 
the  second  part  hereby  appoints  Alfred  C.  Mace,  of  the  city 
of  Chicago,  as  two  of  said  arbitrators.  And  it  is  agreed 
that  the  two  arbitrators  so  named  shall  forthwith  agree 
upon  a  third,  and  the  three  thus  named  shall  proceed  at  once 
to  hear  and  determine  said  matter! 

2.  Said  arbitrators  are  to  examine  said  premises  and 
consider  such  evidence  as  they  or  any  one  of  them  may 
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desire  with  reference  to  the  question  of  the  amount  of 
damages  suffered  by  said  party  of  the  first  part,  and  from 
such  examination  and  evidence  determine  and  report  in 
writing  the  amount  of  said  damages; 

3.  In  case  said  arbitrators  cannot  agree  as  to  the  amount 
of  the  damages  sustained,  the  decision  of  any  two  of  them 
shall  be  binding  as  an  award. 

4.  Said  party  of  the  second  part,  for  the  purpose  of  de- 
termination by  said  arbitrators,  hereby  waives  all  question 
of  his  liability  for  said  damages,  and  agrees  to  pay  the 
amount  found  to  be  due  by  said  arbitrators,  upon  the  pub- 
lication of  their  award. 

5.  It  is  further  agreed  that  in  case  the  award  of  said 
arbitrators  is  not  paid  within  thirty  days  after  the  rendi- 
tion thereof,  said  award  may  be  filed  in  the  suit  above  de- 
scribed, and  judgment  thereupon  entered  by  said  court  for 
the  amount  of  said  award  against  said  party  of  the  second 
part,  with  costs  of  suit,  and  that  immediate  execution  may 
issue  thereon.  And  in  case  such  judgment  is  entered,  Siiid 
party  of  the  second  part  hereby  waives  and  releases  all 
errors  that  may  intervene  in  the  entry  of  said  judgment, 
and  waives  the  right  of  appeal  or  writ  of  error  thereon." 

The  two  arbitrators  named  accepted  the  position  and  se- 
lected William  Sinclair  as  the  third  arbitrator,  and  he 
agreed  to  act  as  such.  Later,  the  following  award  was 
made: 

"  Whereas,  matters  in  dispute  between  Henry  C.  Odell 
and  Joseph  J.  Duflfy,  both  of  the  city  of  Chicago,  county 
of  Cook  and  State  of  Illinois,  were  by  them  submitted  to 
the  undersigned,  William  J.  Scown,  Alfred  C.  Mace  ami 
William  Sinclair,  as  arbitrators,  as  by  their  submission  un- 
der seal,  bearing  date  the  third  day  of  June,  A.  D.  19U3, 
more  fully  appears; 

Now,  therefore,  we,  the  arbitrators  mentioned  in  said 
submission,  having  been  first  duly  sworn  according  to  law, 
having  heard  the  proofs  and  allegations  of  the  parties  so 
far  as  necessary,  and  having  examined  the  premises  and 
the  matters  in  controversy,  do  make  this,  our  award  in 
writing,  that  is  to  say  :  We  find  that  the  said  Henr\'^  C. 
Odell,  the  party  of  the  first  part,  has  suffered  damage  by 
reason  of  the  operations  of  the  party  of  the  second  part 
bv  reason  of  injuries  to  the  property  known  as  No.  867 
West  Monroe  street,  in  the  city  of  Chicago,  county  of  Cook 
and  State  of  Illinois,  in  the  sum  of  $1,31)9.50.     And  we  do 
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award  and  determine  that  the  within  named  Henry  C.  Odell 
shall  recover  of  and  from  the  within  named  Joseph  J.  Dufify 
the  sum  of  $1,399.50,  and  that  the  same  shall  be  in  full  of 
all  matters  within  referred  to  us. 
Witness  our  hands  and  seals,  this  Sept.  8th,  A.  D.  1903. 

Wm.  J.  SoowN.  [Seal.] 

William  Sinclaik.     [Seal.]" 

When  this  award  was  presented  to  the  trial  court  and 
judgment  was  asked  thereon,  appellant  filed  objections 
thereto,  the  eighth  of  which  reads :  "  That  the  court  is 
without  jurisdiction  to  enter  judgment  upon  said  award." 
The  court  overruled  these  objections  and  entered  judgment 
on  the  award  against  appellant  for  the  sum  named  in  the 
award.  From  this  judgment  the  present  appeal  was  per- 
fected. 

Sears,  Meagher  &  Whitney,  for  appellant:  Nathaniel 
C.  Sears  and  William  M.  Flook,  of  counsel. 

Tenney,  Coffeen  &  Harding,  for  appellee;  Horace  Kent 
Tenney,  of  counsel. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

The  only  question  we  need  to  consider  is  this :  did  the 
trial  court  have  jurisdiction  to  enter  judgment  upon  this 
award  ? 

The  parties  hereto,  while  the  matter  in  dispute  was  pend- 
ing in  suit,  entered  into  the  agreement  above  set  forth,  and 
upon  the  finding  of  the  arbitrators  being  presented  to  the 
trial  court,  judgment  was  entered  in  that  case  upon  the 
award  for  the  sum  therein  named.  That  appellee  had  cer- 
tain common-law  remedies  arising  out  of  the  award  is  un- 
disputed; but  appellee  did  not  attempt  to  enforce  any  of  these 
remedies.  On  the  contrary  he  proceeded  as  if  this  were  a 
statutory  arbitration,  and  asked  and  induced  the  court, 
upon  no  other  evidence  than  such  agreement  and  award,  to 
enter  a  judgment  in  the  pending  case  against  appellant  for 
the  damages  found  by  the  arbitrators. 

Section  1,  chapter  10,  R.  S.,  reads  as  follows :    "  That 


340  Appellate  Courts  of  Illinois. 

Vol.117.]  .  Duffy  v.  Odell. 

whenever  the  parties  to  any  suit  pending  in  an\'  court  of 
record  shall  be  desirous  and  willing  to  submit  the  matter 
involved  in  such  suit  to  the  decision  of  arbitrators,  an  order 
shall  be  entered  directing  such  submission  to  three  impar- 
tial and  competent  persons  to  be  named  in  such  order — 
such  arbitrators  to  be  agreed  upon  and  named  by  the  par- 
ties. But  if  the  parties  are  unable  to  agree,  each  shall 
name  one  and  the  court  the  third."  This  section  is  identi- 
cal with  section  2,  chapter  7  of  the  Eevised  Statutes  of 
1S45.  In  the  case  at  bar  the  court  entered  no  order  in  the 
pending  suit  directing  such  submission  to  three  disinter- 
ested and  competent  persons.  The  first  notice  of  this  sub- 
mission given  to  the  court,  as  shown  by  the  record,  appears 
when  judgment  was  asked  upon  the  award.  The  substitu- 
tion of  the  damages  found  by  arbitrators  in  lieu  of  the  dam- 
ages to  be  found  by  a  jury  is  unknown  to  the  common  law. 
Hence  the  party  presenting  an  award  and  asking  for 
judgment  upon  it  for  the  damages  stated  therein,  must 
show  that  the  statute  authorizing  such  substitution  has 
been  strictly  complied  with  in  all  essential  particulars  be- 
fore his  request  can  be  granted.  Without  such  showing 
the  court  lacks  jurisdiction  to  make  the  order. 

In  Low  V.  Nolte,  15  111.  368,  a  motion  was  made  for 
judgment  upon  an  award.  The  matters  in  controversy, 
namely,  the  alleged  violations  of  a  certain  contract,  were 
then  pending  in  certain  suits.  The  parties,  without  com- 
plying with  the  statute  in  that  regard,  had  submitted  «uch 
matters  to  arbitrators,  and  the  men  so  selected  had  made 
an  award  finding  that  Low  &  Chapin  should  pay  to  Nolte 
the  sum  of  $5,876.46  as  damages  for  such  violations.  The 
court  entered  judgment  upon  the  award.  From  this  action 
an  appeal  was  taken.  The  Supreme  Court,  after  showing 
that  section  1  of  said  chapter  7,  R.  S.  1845  (now  section 
16  of  chapter  10),  had  not  been  complied  with,  say  :  "  The 
want  of  compliance  with  the  second  section  of  the  act  is, 
if  possible,  still  more  manifest.  The  subject-matter  of  the 
submission  under  that  section  is  a  suit  pending  in  court, 
and  nothing  else;  and  the  only  mode  of  submission  is,  by  a 
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rule  of  the  court,  to  be  entered  on  the  record.  It  is  only 
where  such  submission  is  made,  that  the  court  is  empowered 
by  the  second  section  to  enter  any  judgment  on  the  award. 
Here  the  agreement  of  submission  was  made  out  of  court, 
and,  so  far  as  this  record  shows,  the  first  the  court  ever 
heard  of  it  was  after  the  award  was  made,  and  when  the 
motion  was  entered  for  the  judgment.  We  are  very  clearly 
of  opinion  that  the  statute  did  not  authorize  this  judgment, 
and  that  it  must  be  reversed,  and  the  party  left  to  seek  his 
remedy  in  another  form,  as  he  may  be  advised." 

This  statute  has  remained  unchanged  for  sixty  years,  and 
as  far  as  we  can  ascertain  the  interpretation  given  it  in  Low 
V.  Nolte,  supra^  has  never  been  questioned.  On  the  con- 
trary it  has  been  cited,  approved  or  followed  in  many  sub- 
sequent cases,  among  which  are  Weinz  v.  Dopier,  17  111. 
Ill;  Rankin  v.  Rankin,  36  111.  298;  Cook  v.  Schroeder,  55 
III.  533;  Moody  v.  Nelson,  60  111.  229;  Gregory  v.  Ilealy, 
61  111.  470;  Morey  v.  Warrior  M.  Co.,  90  111.  310;  Martine 
V.  Harvey,  12  111.  App.  590;  Chickering  v.  DeYoll,  55  111. 
App.  444. 

Counsel  for  appellee  call  attention  to  the  fact  that  in  the 
a<:^reement  it  *is  stated:  "And  in  case  such  judgment  is 
entered,  said  party  of  the  second  part  (appellant)  hereby 
waives  and  releases  all  errors  that  may  intervene  in  the 
entry  of  said  judgment,  and  waives  the  right  of  appeal  or 
writ  of  error  thereon,"  and  assert  that  this  clause  bars  ap- 
pellant from  obtaining  a  reversal  of  the  judgment.  The 
jurisdiction  of  the  court  depends,  not  on  the  agreement  of 
the  parties,  but  on  the  law.  The  promise  of  appellant  to 
waive  the  right  of  appeal  and  the  right  to  sue  out  a  writ 
of  error,  was  not  incorporated  in  the  record  of  the  court. 
It  is  found  in  the  agreement  only.  Such  a  promise  does 
not  estop  the  party  making  it  from  taking  the  case  to  an 
appellate  tribunal.     Fahs  v.  Darling,  82  111.  144. 

Counsel  for  appellee  cite  Boyles  v.  Chytraus,  175  111. 
375,  a  judgment  by  confession,  in  which  the  court  say : 
"  By  the  cognovit  also  the  defendants  below  agreed  that  no 
writ  of  error  shall  be  prosecuted  on  the  judgment  entered 
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by  virtue  of  such  warrant  of  attorney.  In  view  of  such 
waiver  and  release,  the  plaintiffs  in  error  cannot  be  per- 
mitted to  assign  as  error  that  which  they  have  solemnly 
released  of  record.  They  must  be  bound  by  their  delib- 
erate declarations  entered  of  record  in  open  court."  The 
line  of  d^narcation  between  the  case  at  bar  and  the  case 
last  cited  is  clear. 

Authorities  need  not  be  cited  to  sustain  the  proposition 
that  the  objection  that  the  trial  court  had  no  jurisdiction 
to  enter  judgment  upon  the  award  may  be  made  at  any 
time. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  is  remanded. 

Reversed  and  remanded. 


Harris  Cohn^  et  al.,  v.  Rosa  Pitzele^  et  al. 

Cton.  No.  11,650. 

1.  AcoouNTiNO— M?/ien  statement  of  master  in,  erroneous.  Where  in 
stating  an  account  the  master  disallows  items  which  had  been  agr^d 
upon  by  the  parties  prior  to  litigation,  his  action  is  erroneous,  it  appear- 
ing that  such  parties  had  a  right  to  make  such  agreement. 

2.  Judicial  bale— /rattd  not  presumed  with  respect  to.  Where  a 
sale  and  conveyance  is  the  act  of  a  court  of  general  jurisdiction  in  a 
case  in  which  it  had  jurisdiction  of  the  subject-matter  and  of  the  parties 
interested,  fraud  not  being  proved,  will  not  be  presumed. 

8.  Clean  hands— tr/ien  equitable  doctrine  ofj  does  not  apply.  Where 
the  complainant,  in  order  to  maintain  his  action,  is  not  required  in  the 
first  instance  to  rely  upon  an  antecedent  illegal  transaction,  the  equita- 
ble doctrine  which  requires  that  he  should  come  into  a  court  of  equity 
with  clean  hands  does  not  apply;  in  other  words,  where  the  complain- 
ant's right  to  maintain  his  action  is  dependent  upon  a  new  undertaking 
based  upon  a  valid  consideration  in  which  the  original  illegal  transaction 
is  merged,  he  may  be  heard  and  given  relief  notwithstanding  such  ille- 
gal transaction  may  appear  in  the  course  of  the  proceeding. 

Foreclosure  proceeding.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  tiiis 
court  at  the  March  term,  1904.  Reversed  and  remanded  with  directions. 
Opinion  filed  December  15,  1904. 
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Chester  E.  Cleveland,  for  appellants. 
B.  M.  Shafpneb,  for  appellees. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

Appellants  filed  a  bill  in  the  Superior  Court  to  foreclose  a 
trust  deed  executed  and  delivered  by  appellees  to  appellant 
^euberger  as  trustee,  dated  March  28,  1900,  conveying 
certain  premises  therein  described,  to  secure  the  payment 
of  a  note  for  the  sum  of  $2,000,  of  even  date,  due  in  three 
years,  with  interest  at  six  per  cent  per  annum,  payable  half 
yearly,  evidenced  by  coupon  notes.  The  principal  note  and 
the  coupons  are  severally  to  the  order  of  appellant  Cohn, 
and  are  signed  by  appellees. 

The  bill  sets  up  a  default  in  the  payment  of  the  interest 
coupon  which  fell  due  March  28,  1901,  and  alleges  that 
under  the  terms  of  the  trust  deed  appellant  Cohn,  the  owner 
and  holder  of  the  notes  and  trust  deed,  had  elected  to 
declare  the  whole  amount  due. 

The  answer  of  appellees  admits  the  execution  of  the 
notes  and  trust  deed,  as  alleged  in  the  bill,  but  denies  that 
they  are  indebted  to  said  Cohn,  and  avers  that  such  notes 
were  made  withbut  any  consideration  and  by  means  of 
false  and  fraudulent  representations  made  by  Cohn  to  them. 

Appellees  set  up  that  before  the  making  of  this  incum- 
brance there  was  an  action  pending  between  Ascherand  Na- 
than Pitzele,  involving  a  dissolution  of  partnership  between 
them  and  an  accounting,  in  which  suit  a  receiver  had  been 
appointed;  that  said  Cohn  had  advanced  and  disbursed  cer- 
tain sums  of  money  for  said  Ascher  and  Nathan  Pitzele,  in 
connection  with  certain  real  estate  belonging  to  them, 
including  the  premises  mentioned  in  this  bill;  that  on  the 
date  of  the  notes  and  trust  deed  Cohn  fraudulently  repre- 
sented to  appellees  that  he  had  advanced  over  $2,000  in  con- 
nection with  said  real  estate,  for  which  they  were  indebted 
to  him;  and  they,  confiding  in  such  representations,  exe- 
cuted and  delivered  the  said  notes  and  trust  deed;  that  on 
the  last-mentioned  date  said  Cohn  suppressed  the  fact,  of 
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which  appellees  were  ignorant,  that  he  had  received  certain 
dividends  amounting  to  $2,113.80,  which  he  should  have 
credited  upon  the  account  of  the  moneys  he  had  so  advanced; 
that  although  they  had  frequently  asked  said  Cohn  for  an 
accounting,  appellees  were  unable  to  obtain  one;  that  in 
the  moneys  charged  by  Cohn  against  said  Ascher  and  Nar 
than  Pitzele  is  an  item  of  $-tG6.43  for  attorney's  fees,  which 
item  was  personal  to  Cohn,  and  for  which  Ascher  and 
Nathan  Pitzele  were  in  no  way  liable;  and  that  upon  a  fair 
accounting  it  will  appear  that  Cohn  is  indebted  to  Ascher 
and  Natlmn  Pitzele. 

The  cause  was  sent  to  a  master,  who  took  the  evidence, 
and  June  25,  1903,  reported  his  conclusions  of  law  and  of 
fact  to  the  court.  He  iinds  that  the  notes  and  trust  deed 
are  valid  obligations;  that  default  in  payment  of  interest 
was  made  as  set  forth  in  the  bill,  and  Cohn,  as  owner  and 
holder  of  the  notes  and  trust  deed,  elected  to  declare  and 
did  declare  the  whole  sum  due;  that  there  is  due  thereon 
$2,243.54-,  which  is  exclusive  of  the  above  attorney's  fees 
and  a  small  item  of  interest,  and  that  appellants  are  entitled 
to  a  foreclosure  and  a  sale  of  the  premises  for  that  amount. 

"  Finds  there  is  evidence  to  the  effect  that  several  thou- 
sand dollars'  worth  of  goods  were  shipped  by  the  appellees 
from  their  Dixon  house  to  South  Chicago,  and  from  South 
Chicago  to  appellant  Cohn's  place  of  business, and  that  these 
goods  were  to  be  sold  by  Cohn  and  the  proceeds  applied  on 
the  indebtedness  from  appellees  to  Cohn.  This  evidence 
is  all  contradicted,  and  it  is  impossible  to  say  that  the  facts 
claimed  by  the  defendants  (appellees)  are  sustained  by  a 
preponderance  of  the  evidence.  After  they  claim  to  have 
shipped  this  large  amount  of  valuable  goods,  the  appellees 
made  the  papers  sought  to  be  foreclosed,  and  other  notes, 
and  there  is  no  evidence  sufficiently  conclusive  to  over- 
come the  presumption  raised  by  these  papers  regularly  and 
apparently  fairl}^  signed. 

It  is  charged  that  appellant  Cohn  entered  into  a  con- 
spiracy with  appellees  to  defraud  their  creditors  by  pur- 
chasing the  property  at  the  receiver's  sale,  and  having  the 
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same  turned  over  to  the  wives  of  appelleos;  appellees' 
counsel  urges  that  the  court  should  leave  the  parties  where 
it  finds  them,  and  that  no  relief  should  be  granted.  No 
collusion  with  the  receiver  is  shown.  Appellant  used  the* 
property  in  collecting  his  own  debt,  which  was  very  large. 
At  the  date  of  the  sale  there  were  at  least  two  large  mort- 
gages on  the  property,  and  it  is  not  reasonable  to  suppose 
that  any  person  would  have  bid  more  for  property  so  en- 
cumbered. At  most  it  can  only  be  said  that  appellant 
acted  with  generosity  to  appellees'  wives.  Finds,  therefore, 
there  was  no  fraud  in  the  transaction  such  as  would  bar  the 
appellants  from  relief  in  a  court  of  equity. 

Finds  all  the  material  allegations  of  the  bill  sustained, 
and  recommends  that  the  prayer  be  granted,"  etc. 

Appellants  and  appellees  filed  objections  and  exceptions 
to  this  report.  October  15,  1903,  the  chancellor  entered  a 
decree,  in  which  the  objections  and  exception  of  appellees 
were  sustained,  and  those  of  appellants  were  overruled; 
and  the  court  finds  "that  the  complainants  do  not  and  did 
not  come  into  court  with  clean  hands;  therefore  ordered 
and  decreed  that  the  bill  be  dismissed  for  want  of  equity  at 
the  cost  of  the  complainants."  Appellants  prayed  an  ap- 
peal which  was  allowed. 

For  many  years  prior  to  October  15,  1898,  Ascher  and 
Nathan  Pitzele  as  partners  had  been  doing  business  as 
merchants,  having  one  store  in  South  Chicago  and  another 
in  Dixon,  Illinois.  During  all  this  time  they  had  bought 
merchandise  in  large  amounts  from  the  firm  of  II.  Cohn  & 
Son  of  Chicago,  of  which  appellant  Cohn  was  and  is  the 
senior  member.  On  that  date,  being  heavily  indebted  to  II. 
Cohn  &  Son,  and  to  other  merchants,  Ascher  Pitzele  filed  in 
the  Circuit  Court  of  Lee  county,  wherein  Dixon  is  situate,  a 
bill  against  Nathan  Pitzele  to  dissolve  the  partnership  of 
A.  &  X.  Pitzele  and  to  wind  up  its  affairs.  On  the  same 
day  Nathan  Pitzele  filed  an  answer,  admitting  the  allega- 
tions of  the  bill  and  consenting  to  the  entry  of  a  decree 
dissolving  the  partnership.  Charles  II.  Hughes  was  at 
once  appointed  receiver  of  said  firm,  and  as  such  took  pos- 
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Appellees  -claim  that  shortly  before  the  failure  of  tho 
firm  of  A.  &  N.  Pitzele  twenty-one  cases  of  goods  were  sent 
from  their  Dixon  store  to  their  South  Chicago  store,  and 
were  from  there  taken  by  wagon  in  lots  of  from  one  to  six 
cases  per  load  to  appellants'  place  of  business,  to  be  applied, 
as  is  said,  upon  the  accounts  here  involved.  Appellees  say 
that  if  these  goods,  amounting,  as  they  claim,  to  about 
$4,000  in  value,  had  been  applied  to  such  accounts  they 
would  have  been  fully  paid  at  the  time  this  incumbrance - 
was  given,  and  that  therefore  said  notes  were  wholly  with- 
out consideration. 

We  think  the  preponderance  of  the  evidence  is  against 
this  contention.  It  is  probable  that  such  goods  ^ere  sent 
to  South  Chicago,  but  that  they  ever  came  into  the  posses- 
sion of  appellants  is  more  than  doubtful.  The  answer  in 
this  case  specitically  refers  to  dividends  which  were  not 
credited  to  appellees,  and  to  attorneys'  fees  which  should 
not  have  been  charged  to  them,  but  it  does  not  mention 
merchandise  or  in  any  other  way  directly  refer  to  this  item 
of  $4,000.  Nothing  was  said  about  these  cases  when  the 
Lange  lot  was  sold  for  $9,000  and  the  proceeds  paid  to  H. 
Cohn.  Nor  does  it  appear  that  such  item  figured  in  the 
settlement  which  preceded  the  making  of  the  notes  and 
trust  deed  here  in  issue.  Ascher  Pitzele  saj^s  he  saw  the 
expressman  haul  all  the  goods.  He  either  went  with  or 
preceded  the  wagon  to  the  Cohn  store.  "The  goods  were 
put  right  in  the  back  of  the  store,  in  the  back  door  of  the 
store,  right  on  the  first  floor  in  the  alley."  *  *  * 
**  When  I  took  down  more  than  one  case  at  a  time  I  took 
them  all  right  in  the  same  place,  in  the  back  door  of  Cohn's 
store.  The  expressman  piled  them  up  there  and  I  handed 
the  bills.  The  expressman  took  them  inside  and  lay  them 
down  inside  the  store  by  the  door;  I  saw  them  there.'' 
*  *  *  "I  didn't  get  any  receipt  for  these  goods, not  for 
any  of  them."  He  says  that  these  cases  were  delivered  to 
Cohn's  store  from  September  12  to  October  13,  1898. 
**When  I  delivered  these  goods  Cohn's  store  was  on  the 
same  side  of  Market  street  that  he  is  now;  in  the  same 
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Store  where  I  delivered  them;  I  can't  be  mistaken  about 
that;  it  is  the  same  store  he  is  in  now,  and  in  the  back 
door  of  the  store  the  goods  were  all  put  in;  the  expressman 
brought  them  in  and  laid  them  down  there  by  the  door,  in 
the  store  in  back;  and  that  is  all  I  know  about  it;  1  don't 
know  what  became  of  them;  there  was  no  receiving  clerk 
there  with  me  and  Mr.  Cohn  at  the  time  these  goods  were 
brought  in;  me  and  Mr.  Cohn  was  standing  in  by  the  front 
radiator  and  we  went  back  and  the  expressman  brought  in 
the  goods  and  we  were  standing  there  when  he  brought  them 
in,  and  I  handed  Mr.  Cohn  the  bills  of  them;  and  that  is 
the  last  I  saw  of  the  goods;  1  don't  know  whethier  Cohn 
checked  it  up;  he  never  gave  me  any  receipts."  During 
the  entire  year  of  1898,  H.  Cohn  &  Son  occupied  premises 
situate  on  the  east  side  of  Market  street.  It  was  not  until 
January  1,  1899,  that  the  firm  moved  into  a  building  upon 
the  west  side  of  the  same  street.  There  was  no  alle}'^  in 
the  rear  of  the  former  premises.  All  goods  were  delivered 
from  the  street  and  taken^  up  to  the  store  by  an  elevator. 
In  the  latter  premises,  which  were  still  in  the  possession 
of  H.  Cohn  &  Son  at  the  time  Nathan  Pitzele  testified, 
there  was  an  alley  in  the  rear,  and  all  goods  were  delivered 
from  that  alley  and  taken  in  on  the  main  floor.  ISome  two 
weeks  after  the  foregoing  testimony  had  been  given,  Ascher 
Pitzele  was  recalled  and  testified :  "  I  made  a  mistake  in 
delivering  the  goods;  he  asked  me  so  quick  the  questions  I 
didn't  understand  them  exactly.  The  goods  were  delivered 
across  the  street  where  he  lives  now,  from  where  he  is  in 
business  now,  yes;  where  the  business  was  before,  not  the 
present  place  of  business.  The  goods  were  delivered  in 
front,  Market  street,  and  the  elevator  brought  them  up;  we 
brought  them  in  the  store,  that  is  all."  This  explanation 
is  unsatisfactory.  The  recital  of  the  alleged  delivery  of 
these  goods  from  an  alley  which  never  existed  is  too  cir- 
cumstantial to  be  explained  away.  The  attempted  correc- 
tion is  futile,  and  justified  the  master  and  justifies  us  in 
paying  little  heed  to  the  evidence  of  this  witness.  The  ex- 
pressman, Philip  Felt,  who  is  related  to  appellees,  testifies 
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to  the  delivery  of  these  goods,  but  in  loads  of  never  less 
than  three  cases  at  a  time,  while  Ascher  Pitzele  swore  that 
on  September  12  he  sent  but  one  case.  Charles  Pitzele,  a 
brother  of  Ascher  and  Nathan,  testified  that  Mr.  Cohn  ad- 
mitted to  him  that  he  had  received  some  goods  from  A.  & 
N.  Pitzele, and  that  two  cases  were  sent  him  at  Fond  du  Lac, 
Wisconsin.  In  this  regard  he  is  corroborated  by  several 
witnesses,  but  the  preponderance  of  the  evidence  is  that 
Charles  Pitzele  assembled  his  purchases  in  Chicago  at  H. 
Cohn  &  Son's  store,  where  he  had  bought  certain  other 
goods,  and  they  were  there  packed  in  two  cases,  thus  less- 
ening the  freight. 

Nathan  Pitzele,  who  had  charge  of  the  Dixon  store,  says 
he  was  in  South  Chicago  when  Felt  took  six  of  these 
cases  to  deliver  to  H.  Cohn  &  Son,  and  that  he  followed 
and  saw  .the  goods  delivered  to  and  received  by  that  firm. 

These  cases  were  about  4x4x6  feet  in  size.  They  con- 
tained over  2,000  cubic  feet,  and  if  laid  flat  they  would 
occupy  504  square  feet.  Their  presence  in  the  store  could 
not  escape  the  observation  of  the  employees;  yet  eight  wit- 
nesses, including  the  shipping  clerk,  the  stock  keeper,  the 
stock  packer,  the  stock  picker  and  three  salesmen  swear 
positively  that  such  cases  were  never  delivered  to  H.  Cohn 
&  Son,  and  were  never  in  the  store  of  that  firm.  These 
witnesses  are  unimpeached  and  appear  to  be  disinterested. 
Appellant  H.  Cohn  denies  all  knowledge  of  these  goods, 
and  declared  that  they  were  never  delivered  at  his  store,  or 
in  any  other  way  came  into  his  custody  or  control.  He  also 
denies  the  several  conversations  in  which  he  is  said  to  have 
admitted  that  he  had  these  goods. 

From  a  careful  survey  of  all  the  evidence  we  have  reached 
the  conclusion  that  these  cases  were  not  sent  to  the  firm  of 
H.  Cohn  &  Son. 

Isaac  J.  Neuberger,  the  confidential  man  of  H.  Cohn  & 
Son  who  bad  direct  charge  of  the  merchandise  and  the 
mortgage  accounts  between  these  parties  from  1895  to  and 
including  the  giving  of  the  notes  and  trust  deed  in  question, 
was  called  as  a  witness  by  both  appellees  and  appellants. 
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His  examination  shows  each  and  every  item  on  each  side  of 
the  accounts,  including  the  receipt  of  the  dividends  by  Mr. 
Cohn  and  the  credit  therefor  to  appellees  at  the  time  they 
were  received.  Prima  facte  his  evidence  justifies  the  claim 
of  appellants  that  at  the  time  these  premises  were  conveyed 
to  the  wives  of  Ascher  and  Nathan  Pitzele  there  was  due 
from  the  latter  upon  these  accounts,  after  crediting  to  them 
all  dividends  received,  the  sum  of  $2,870.  Neuberger  also 
testified  that  he  told  Ascher  Pitzele  at  the  time  the  Lange 
lot  was  sold  for  $9,000,  that  the  dividends  had  been  paid 
and  the  amount  thereof;  that  in  the  negotiations  which  led 
up  to  the  execution  of  the  notes  and  trust  deed  he  again 
told  him  about  the  pai^ment  of  the  dividends,  and  that  be- 
fore the  notes  and  trust  deed  were  drawn  the  entire  trans- 
action was  gone  over  in  the  office  of  the  attornej's  for 
appellants  with  Ascher  and  Nathan  Pitzele,  and  that  the 
accounts  as  there  discussed  included  the  dividends.  That 
Ascher  and  Nathan  did  not  know  in  March,  1900,  that 
months  prior  thereto,  in  the  matter  of  their  own  estate, 
dividends  had  been  declared  and  paid,  is  wholly  improba- 
ble. That  they,  if  ignorant,  should  not  have  informed 
themselves  upon  so  important  a  matter,  when  the  evidence 
was  so  easily  obtained,  before  the  negotiations  were  closed, 
is  unreasonable. 

We  do  not  see  why  Mr.  Cohn  should  desire  any  security 
for  dividends  that  had  already  been  paid  and  were  shown 
upon  his  books  to  be  credited  to  appellees.  His  claims  had 
been  on  file  in  the  matter  of  their  estate  since  October, 
1898.  No  one  was  contesting  these  claims  or  his  right  to 
receive  dividends  upon  them.  But  if  there  still  remained 
a  balance  of  $2,870  due  him  from  the  Pitzeles,  it  would  be 
natural  for  him  to  ask  for  the  securing  of  that  balance  at 
the  time  he  caused  the  title  of  these  premises  to  be  con- 
veyed to  the  wives  of  Ascher  and  Nathan  Pitzele. 

The  notes  and  trust  deed  in  question  are  strong  evidence 
that  they  truly  represent  the  understanding  and  agreement 
of  the  parties,  and  state  the  account  between  them  cor- 
rectly.   The  Pitzeles  were  experienced   business  men  in 
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merchandise,  and  in  the  giving  of  real  estate  mortgages. 
The  parties  were  at  arm's-  length.  Appellees  wanted  the 
title  to  these  premises.  Appellants  were  desirous  of  secur- 
ing the  balance  of  the  account  due  them,  and  were  under 
no  legal  cqrapulsion  to  convey  these  premises  to  any  one. 
Thus  situate,  what  the  parties  talked  over  and  agreed  upon 
is  merged  in  the  contract  they  then  made,  and  that  contract 
must  stand,  unless  evidence  that  fraud,  accident  or  mistake 
entered  into  it  is  clear  and  convincing. 

Bernard  Cohn,  a  mutual  friend  of  both  parties,  not  re- 
lated to  11.  Cohn,  swears  that  after  the  foreclosure  suit  had 
been  commenced,  Ascher  Pitzele  asked  him  to  go  with 
him,  Ascher,  to  see  Mr.  Cohn  to  urge  a  settlement  of  the 
case;  that  Ascher  said  to  the  witness  that  he  was  an  old 
man  and  did  not  like  to  go  on  the  stand;  that  he  owed  H. 
Cohn  "  the  money,  that  is  true,  but  he  don't  like  to  pay  the 
lawyer's  fee  and  the  interest;"  that  witness  and  Ascher 
called  upon  Mr.  Cohn  and  talked  of  compromise,  but  that 
nothing  came  of  it;  that  such  an  interview  took  place  is 
testified  to  by  H.  Cohn,  Mr.  Schwerin,  a  salesman,  and  by 
Mr.  Neuberger. 

From  the  record  we  are  convinced  that  these  dividends 
were  properly  credited  to  appellees  in  the  account  presented 
to  them  before  the  notes  and  trust  deed  were  executed,  and 
that  their  defense  in  this  particular  must  fail. 

We  are  not  in  accord  with  the  master  upon  the  question 
of  the  attorney's  fees  which  are  included  in  this  balance  of 
the  account.  It  seems  clear  from  the  evidence  that  appel- 
lants were  to  be  made  whole  if  the  premises  were  convej^ed 
to  the  wives  of  A.  &  N.  Pitzele.  It  is  true  that  such  fees 
might  have  been  omitted,  but  appellants  presented  them, 
and  the  account  shows  that  they  are  included  in  the  agreed 
balance.  The  parties  to  this  transaction  had  the  right  to 
agree  upon  a  purchase  price,  and  having  done  so,  it  is  not 
for  the  master  nor  for  us  to  make  a  new  contract  for  them. 

What  has  been  said  as  to  the  attorney's  fees  applies  with 
equal  force  to  the  interest  which  the  master  disallowed. 

When  the  Circuit  Court  of  Lee  county  took  charge  of  the 
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estate  of  A.  &  N.  Pitzele  and  appointed  the  receiver,  the 
members  of  that  firm  conveyed  the  real  estate  in  question 
to  the  receiver.  That  court  in  due  course  of  administra- 
tion, without  objection  so  far  as  the  record  shows,  author- 
ized and  approved  a  sale  of  said  premises  to  Charles  A. 
Levy.  Months  afterwards,  by  agrtiement  of  the  parties, 
the  wives  of  appellees  took  title  to  the  premises,  and  as 
part  of  the  consideration  therefor  appellees  gave  the  notes 
and  trust  deed  here  in  question.  Appellees  made  no  ob- 
jection to  the  sale  by  the  receiver,  and  took  title  under  and 
through  that  sale.  There  is  no  evidence  which  tends  to 
show  any  collusion  between  the  receiver  and  appellants 
in  or  leading  up  to  such  sale,  or  at  any  other  time.  The 
sale  and  conveyance  to  Levy  was  the  act  of  a  court  of  gen- 
eral jurisdiction  in  a  case  where  it  had  jurisdiction  of  the 
subject-matter  and  of  the  parties  interested.  Under  these 
circumstances  fraud,  not  being  proved,  cannot  be  presumed. 

Further,  in  making  the  proof  necessary  for  foreclosure  in 
this  case,  appellants  were  not  compelled  to  go  back  to  the 
sale  by  the  receiver.  Indeed,  evidence  upon  that  question 
by  them  in  the  first  instance  would  have  been  immaterial 
and  irrelevant.  It  is  only  when  the  complainant,  in  order 
to  recover,  must  show  the  preceding  illegal  transaction, 
that  the  doctrine  of  "clean  hands"  applies. 

"If  a  plaintiff  needs  the  aid  of  his  illegal  transactiorr,  in 
any  respect,  to  support  his  case,  he  cannot  be  heard.  But 
here,  the  case  of  the  complainants  is  in  no  way  dependent 
upon  the  original  unlawful  transaction  in  regard  to  the 
lottery,  but  is  wholly  based  upon  the  trust  created  by  the 
deed  frora^Mary  J.  Mitten  to  Guilfoil.  A  new  contract, 
founded  on  a  new  consideration,  although  in  relation  to 
property  respecting  which  there  had  been  unlawful  trans- 
actions between  the  parties,  is  not  itself  unlawful.  Arm- 
strong v.  Toler,  11  Wheat.  258."  Guilfoil  v.  Arthur,  15S  III. 
608.  The  same  doctrine  is  laid  down  in  Chicago  v.  Union 
Stock  Yards,  164:  111.  238,  and  in  Mossier  v.  Jacobs,  60  III. 
A  pp.  576. 

The  rule  is  thus  stated  in  11  Am.  &  Eng.  Ency.,  2nd  ed., 
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lf>4:  "But  while  the  force  of  the  maxim  that 'He  who 
comes  into  equity  must  come  with  clean  hands'  is  well 
established  within  certain  limits,  yet  it  is  not  every  species 
of  iniquity  that  will  deprive  a  suitor  of  relief  in  chancery; 
for,  as  has  been  well  remarked,  most  litigants  are  some- 
what at  fault,  and  all  are  fallible,  and  if  this  maxim  were 
literally  applied  and  carried  to  its  furthest  extreme,  it  would 
leave  nothing  for  courts  of  equity  to  do.  It  is  therefore  a 
qualifying  principle,  as  well  settled  as  the  maxim  itself, 
that  the  iniquity  which  will  bar  a  complainant  must  be 
directly  connected  with  the  matter  in  litigation."  See, 
also,  Shaver  v.  Heller  &  .M.  Co.,  108  Fed.  Rep.  821,  and 
Trice  v.  Comstock,  121  Fed.  Rep.  620.  It  follows  that 
even  if  there  w^as  collusion  between  Mr.  Cohn  and  the  re- 
ceiver of  the  Pitzele  estate,  by  means  of  which  these  prem- 
ises and  the  Lange  lot  were  conveyed  to  Levy  for  an  in- 
adequate consideration,  that  iniquity  has  no  immediate  or 
necessary  relation  to  the  case  at  bar. 

We  therefore  reverse  the  decree  of  the  Superior  Court 

and  remand  the  case,  with  directions  to  enter  a  decree  of 

foreclosure  for  the  amount  found  due,  according  to  the 

tenor  of  the  principal  note  and  of  the  coupon  notes  unpaid. 

Reversed  and  remanded  with  directions. 


H.  Grossman  et  al.  v.  Frank  Davis. 
Gen.  No.  11.858. 

1.  Collection  op  judgment— w/icti  injunction  does  not  lie  to  re- 
strain. Injunction  to  restrain  the  collection  of  a  justice's  judgment- 
does  not  lie  where  it  appeare  that  the  complainant  knew  of  tlie  entry  of 
the  judgment  against  him  upon  the  day  of  its  rendition,  and  in  his  bill 
does  not  set  up  fraud,  accident  or  mistake  which  prevented  him  from 
availing  of  his  remedy  by  appeal.  • 

2.  Collection  op  judgment— bond  essential  to  valid  injunction  re- 
straining. It  is  error  to  enjoin  the  collection  of  a  judgment  without 
requiring  the  complainant  to  give  bond  as  requircxi  by  statute. 

8.  Justice  op  fe^kce— injunction  does  7iot  lie  against,  A  court  of 
equity  will  not  enjoin  a  justice  of  the  peace  concerning  a  matter  over 
wliich  he  has  jurisdiction. 
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Proceeding  to  enjoin  collection  of  judgment.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term,  1904.  Reversed.  Opinion 
tiled  December  15,  1904. 

Edmund  W.  Froehlich,  for  appellant. 
No  appearance  for  appellee. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

Appellee  obtained  a  temporary  restraining  order  upon  a 
bill  of  complaint  filed  by  him  against  appellants.  They 
were  thereby  enjoined  from  prosecuting  or  collecting  a  cer- 
tain judgment  in  the  sum  of  $200  until  the  further  order  of 
the  court.  It  is  stated  in  the  order  that  for  good  cause 
shown  it  shall  issue  without  bond. 

While  the  acts  and  doings  of  appellants  as  shown  by  the 
bill,  which  on  this  hearing  must  be  taken  as  true,  are  unjust 
and  inequitable,  we  are  compelled  to  reverse  this  decretal 
order  for  the  following  reasons  : 

First.  Appellee  had  a  complete  remedy  at  law.  He 
knew  of  the  entry  of  this  judgment  by  the  justice  of  the 
fieace  the  day  it  was  rendered.  lie  then  had  the  indisput- 
able right  to  appeal  the  case  to  the  Circuit  Court.  It  would 
there  have  been  tried  de  novo.  This  he  failed  to  do.  Ko 
circumstance  of  fraud,  accident  or  mistake  is  set  forth 
which  prevented  him  from  availing  himself  of  this  ample 
remedy.  Such  negligence  bars  relief  in  a  court  of  equity. 
Peoria  v.  Kidder,  26  111.  351;  Smith  v.  Powell,  50  111.  21; 
Grampp  v.  McBrearty,  109  111.  App.  277. 

Second.  One  of  the  appellants  thus  enjoined  is  the  jus- 
tice of  the  peace.  It  is  elementary  that  a  court  of  equity 
will  not  enjoin  a  justice  of  the  peace  concerning  a  matter 
over  which  he  has  jurisdiction.  Eberhardt  v.  The  Penn 
Co.,  15  111.  App.  543;  Klinesmith  v.  Van  IJramer,  104  111. 
App.  387.  If  a  justice  of  the  peace  acts  corruptly  he  can 
be  made  to  answer  civilly  and  criminall)'.  Garfield  v. 
Douglass,  22  111.  100. 

Third.    The   injunctional  order   was    allowed   without 
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letter :  "  Matters  have  come  to  such  a  condition  with  this 
company  that  we  are  unable  to  acceptor  pay  for  any  fur- 
ther shipments  of  glass,  and  wo  notify  you  not  to  manufac- 
ture or  ship  any  more  glass  for  our  account,  from  and  after 
this  date.  No  trade,  no  collections,  and,  therefore,  no 
money."  March  1,  1897,  appellee  wrote  to  appellant,  stat- 
ing it  was  at  a  loss  to  understand  the  above  letter,  and  noti- 
fying appellant  that  it  held  itself  in  readiness  to  perform 
its  part  of  the  contract,  and  that  it  would  continue  shipping; 
to  which  appellant  March  3, 1897,  replied  that  there  should 
be  no  misunderstanding  of  its  letter;  that  it  meant  just 
what  it  said.  On  receiving  this  communication  appellee 
wrote  to  appellant  that  it  understood  from  appellant's  letter 
that  it  repudiated  its  contract.  There  was  still  due  on  the 
February  delivery,  when  appellant  refused  to  receive  any 
more  glass  on  the  contract,  4,500  feet,  and  it  appears  from 
the  evidence  that  appellee  had,  March  1,  1897,  sufficient 
glass  on  hand  to  complete  the  February  delivery.  The  glass 
delivered,  35,345  square  feet,  left  84,655  feet  deliverable 
under  the  contract,  and  the  sum  paid  by  appellant  for  the 
glass  delivered  to  it,  $18,072.15,  left  $38,243.15  due  under  the 
contract.  In  James  II.  Eice  Co.  v.  Penn  Plate  Glass  Co., 
88  111.  App.  407,  we  held  that  the  measure  of  damages  as 
to  glass  manufactured  and  on  hand  ready  for  delivery,  prior 
to  the  receipt  of  appellant's  letter  of  February  25  by  appel- 
lee, was  the  difference  between  the  contract  price  and  the 
market  price  or  value  at  the  place  of  delivery,  if  the  former 
was  greater  than  the  latter,  and  that  the  measure  of  dam- 
ages as  to  the  glass  not  manufactured  in  pursuance  of  the 
contract,  when  appellee  received  that  letter,  was  the  differ- 
ence between  the  contract  price  and  the  cost  of  manufac- 
ture, if  the  former  was  greater  than  the  latter.  In  the 
present  appeal  counsel  for  appellant  contend  that  the  con- 
tract is  merely  a  contract  of  sale  and  not  one  for  manufac- 
ture and  sale,  and  cite  the  following  cases  in  support  of  the 
proposition,  which  we  think  fully  sustain  it:  Lamb  v. 
Crafts,  12  Mete.  353;  Clark  v.  Nichols,  107  Mass.  547;  God- 
dard  v.  Binney,  115  Mass.  450;  Prescott  v.  Locke,  51  K.  H. 
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94;  Sawyer  v.  Ware,  36  Ala.  675;  Brown  v.  Sanborn,  21 
Minn.  402. 

In  Lamb  v.  Crafts,  supra^  the  contract  sued  on  is  thus 
stated  in  the  opinion :  "  The  facts,  about  which  there  is 
no  controversy,  or  none  of  any  importance,  are,  that  in  Oc- 
tober, 1844,  the  plaintiff  applied  to  the  defendant,  whose 
employment  was  that  of  collecting  rough  tallow  and  pre- 
paring it  for  market,  to  purchase  one  hundred  casks  of 
tallow,  of  good  quality  and  color,  to  ship  to  London;  that 
the  defendant  said  he  knew  what  the  pJaintiflf  wanted,  and 
could  furnish  such  an  article,  but  was  doubtful  whether  he 
could  furnish  the  required  quantity  within  the  time  limited. 
The  negotiation  resulted  in  an  agreement,  the  one  to  furnish 
and  the  other  to  take,  at  a  fixed  price  per  pound,  fifty  casks 
absolutely,  and  fifty  more,  if  the  defendant  could  get  them 
ready,  or  such  portion  of  them  as  he  could  get  ready,  to  be 
delivered  at  the  vessel  or  vessels  designated  by  the  plaintiff. 
They  were  subsequently  delivered  on  board  of  two  vessels, 
and  two  separate  bills  of  parcels  were  made  and  signed  by 
the  defendant,  in  which  the  article  was  described  as  *  tallow,' 
without  other  description  or  designation,  and  the  quantity 
was  paid  for  by  the  plaintiff."  Shaw,  C.  J.,  delivering  the 
opinion,  said:  "It  was  intimated,  but  not  pressed,  that 
this  case  was  not  within  the  Statute  of  Frauds,  because  the 
tallow  was  to  be  prepared  or  manufactured.  But  we  think 
it  very  clear  that  the  objection  cannot  prevail.  The  dis- 
tinction, we  believe,  is  now  well  understood.  When  a  per- 
son stipulates  for  the  future  sale  of  articles,  which  he  is 
habitually  making,  and  which,  at  the  time,  are  not  made  or 
finished,  it  is  essentially  a  contract  of  sale,  and  not  a  con- 
tract for  labor;  otherwise,  when  the  article  is  made  pur- 
suant to  an  agreement,"  citing  cases.  See,  also,  Browne  on 
Statute  of  Frauds,  sections  307  and  308,  and  Benjamin  on 
Sales,  6th  Am.  ed.,  p.  104,  "  American  notes." 

There  is  some  conflict  in  the  American  decisions,  but  we 
think  the  doctrine  stated  by  Chief  Justice  Shaw  is  sustained 
by  the  greater  weight  of  authority  and  the  better  reason. 
In  the  present  case  tlie  appellee  was  a   manufacturer  of 
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glass  for  general  sale  in  the  market,  of  the  sizes  and  de- 
scription contracted  for  by  appellant;  no  special  pattern, 
such  as  appellee  was  not  in  the  habit  of  manufacturincr  and 
selling,  is  included  in  the  contract,  and  the  words  of  the 
contract  are,  "That  the  said  party  of  the  first  part  does 
hereby  agree  to  sell,  and  does  sell,  to  the  said  party  of  the 
second  part,"  etc.  There  is  no  provision  in  the  contract 
making  it  obligatory  on  appellee  to  manufacture  the  glass. 
It  was  left  free  to  procure  the  glass  from  a  third  party  to 
fulfill  its  part  of  the  contract,  had  it  seen  fit  so  to  do,  and 
appellant  could  not  legally  refuse  to  receive  glass  so  pro- 
cured, if  answering  the  description  in  the  contract. 

The  error  of  the  court  in  its  opinion  in  the  former  appeal, 
for  which,  probably,  the  writer  is  mainly  responsible,  was 
induced  by  the  fact  that  appellee  is  a  manufacturer  of  such 
glass  as  is  described  in  the  contract,  and  that  the  parties, 
while  they  did  not  so  contract,  contemplated  that  appellee 
would  manufacture  the  glass,  as  is  evidenced  by  appellant's 
letter  of  February  25,  1897,  and  by  the  following  language 
in  the  contract:  ^'This  agreement  is  subject  to  delays 
caused  by  strikes  of  the  employes,  or  by  fire,  action  of  the 
elements,  or  other  causes  not  under  control  of  the  party  of 
the  first  part." 

Evidence  was  introduced  both  on  the  theory  that  the 
measure  of  damages  as  to  the  undelivered  glass  was  as 
stated  by  the  court  in  its  former  opinion,  and  on  the  theory 
that  the  measure  of  damages  as  to  such  glass  is  the  differ- 
ence between  the  contract  price  and  the  market  price  or 
value,  at  the  time  of  the  breach.  The  court  assessed  the 
damages,  applying  the  measure  of  damages  as  directed  by 
the  court  in  its  former  opinion,  and  entered  judgment  on 
its  finding;  but  also  found  specially  that,  applying,  as  the 
measure  of  damages,  the  difference  between  the  contract 
price  and  the  market  price  or  value,  at  the  time  of  the 
breach,  the  damages  were  $16,293.78.  Premising  the  fol- 
lowing definitions  of  terms  used  in  the  contract,  we  will 
next  consider  the  evidence.  Stock  sheets  are  the  sheets  of 
glass  which,  when  taken  from  the  machines,  are  squared  and 
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put  in  stock.  They  are  of  different  sizes.  Bracket  is  a 
word  used  to  designate  an  imaginary  line;  1  to  3  bracket 
means  a  sheet  of  glass  of  one  square  foot  in  width  and  not 
to  exceed,  in  contents,  three  square  feet;  3  to  5,  a  bracket 
containing  not  less  than  three  nor  more  than  five  square 
feet;  and  so  as  to  the  other  brackets  mentioned  in  the  con- 
tract. The  record  and  appellee's  brief  contain  a  maze  of 
figures  and  estimates,  to  go  through  which  would  seem  to 
require  an  Ariadne  thread;  but,  in  the  view  we  take,  it  will 
only  be  necessary  to  consider  a  few  of  them.  As  stated  in 
our  former  opinion  in  the  cause,  the  value  to  be  ascertained 
is  the  market  price  at  the  time  of  the  breach,  and  the  price 
obtained  for  like  goods  on  a  sale,  or  sales,  within  a  reason- 
able time  after  the  breach,  would  be  evidence  of  the  mar- 
ket price  or  value  at  the  time  of  the  breach.  The  weight  of 
the  evidence  is  that,  at  the  time  of  the  breach,  the  market  for 
glass  had  become  demoralized,  for  reasons  stated  by  the 
witnesses,  which  need  not  be  here  repeated,  and  that  there 
was  not  then,  nor  for  months  thereafter,  any  market  price; 
any  price  which  could  reasonably  be  quoted  as  the  market 
])rice. 

The  appellee  put  in  evidence  a  sale  by  it  to  the  James  E. 
Patton  Co.  of  Milwaukee,  Wisconsin,  March  9,  1S97,  of 
30,000  square  feet  of  glass,  as  shown  by  the  following 
table : 


BRACKBT. 

PER  CENT. 

FEET. 

PEIOB. 

TOTAL. 

10-25 

10 

3,000 

50  cts. 

$    1,500 

25-50 

30  . 

9,000 

64    " 

4,860 

50-100 

50 

1.5,000 

58    « 

8,700 

100-120 

10 

100 

3,000 

60    « 

1,800 

30,000 

$16,800 

Less  25  per 

cent 

...     4  215 

$12,645." 

This  sale  was  not  evidence  of  the  market  price  or  value 

of  the  glass  described  in  the  contract  between  appellant 
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and  appellee.  The  evidence  is  that  the  smaller  brackets,  I 
to  3,  3  to  5  and  5  to  10,  were  sold  to  jobbers  at  a  much  less 
price  than  the  larger  brackets,  and  for  little  or  no  profit, 
for  reasons  fully  stated  in  the  evidence.  In  the  contract  be- 
tween appellant  and  appellee,  the  small  brackets  are  thirty- 
six  per  cent  of  the  120,000  feet  sold,  or  43,200  feet,  so  that 
in  that  contract  the  average  price  per  square  foot  of  the 
entire  120,000  feet  was  necessarily  much  less  than  had  it 
contained  only  larger  brackets,  as  in  the  Patton  Company 
contract. 

In  Ba^rley  v.  Findlay,  82  111.  524,  the  court,  speaking  of 
the  market  price,  say  :  "  And  this  means  the  market  price 
of  such  goods,  in  such  condition  and  in  such  quantity  as 
the  goods  were  at  the  time  for  delivery." 

Other  sales  were  made  by  appellee  running  from  Sep- 
tember 1  to  October  23,  each  sale  containing  a  very  much 
less  percentage  of  small  brackets  than  the  contract  in  ques- 
tion, and  when,  as  the  evidence  shows,  the  value  of  glass  in 
the  market  had  fallen  much  below  what  it  was  at  the  time 
of  the  breach.  These  sales  which  are  shown  in  a  table 
hereinafter  inserted,  are  not  evidence  of  market  price  or 
value  at  the  time  of  the  breach.  There  is  no  evidence  of 
market  price  or  value  which  warrants  so  large  damages  as 
the  court  assessed. 

Mr.  Kenny,  appellant's  vice-president,  who  made  the  con- 
tract with  appellee,  testified  that  March  31,  1897,  after 
appellant  had  refused  to  receive  any  more  of  the  glass  con- 
tracted for,  he  had  an  interview  with  Mr.  Kann,  appellee's 
president,  in  respect  to  the  undelivered  glass,  and  that  he, 
Kenny,  insisted  that  Mr.  Kann  should  sell  the  undelivered 
glass  on  appellant's  account,  and  Kann  said  he  would  do  as 
he  pleased  about  it.  Mr.  J.  Garty,  appellant's  secretary, 
testified  that  Mr.  Kenny  said  to  him  in  Kann's  presence, 
"  Garty,  I  have  made  a  proposition  to  Mr.  Kann  in  regard 
to  this  glass.  I  want  him  to  go  on  the  market  and  sell 
this  glass  at  the  very  best  price  he  can,  as  he  is  in  a  better 
condition  to  sell  it  than  we  are.  lie  will  do  better,  get 
better  prices  fur  it  than  we  can  get  for  it.     I  will  pay  hiin 
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whatever  the  difference  may  be.  I  will  pay  all  his  expenses, 
and  I  will  pay  him  $1,000  for  his  trouble."  He  also  testified 
that  Mr.  Kann  said  he  would  do  as  he  pleased  about  the 
matter. 

It  appears  from  the  evidence  that  appellant  was  a  jobber 
and  that,  among  jobbers,  it  was  considered  bad  policy,  and 
mio^ht  create  suspicion  for  one  jobber  to  sell  to  another,  his 
competitor  in  the  market.  In  June,  1896,  about  all  the 
product  of  appellee's  factory  for  the  year  was  contracted 
for,  and  sales  thereafter  were  made,  as  was  the  case  in  the 
contract  in  question,  for  future  delivery.  Mr.  Kann,  at 
the  time  of  the  interview  with  Kenny,  had  sold  30,000  feet 
to  the  Patton  Co.  He  elected  to  consider  this  sale  as  a 
part  of  the  84,655  feet  undelivered  under  the  contract  with 
appellant,  and  the  evidence  clearly  shows  that  he  made 
numerous  efforts  to  sell  the  remainder,  namely,  54,655  feet, 
and  finally,  October  23, 1897,  had  sold  it  all  as  shown  by 
the  following  table : 

"sales  of  glass  made  in  1897. 


1897 

1-3 

8-5 

5-10 

10-25 

r^-oo 

f,0  iw 

100  12u 

Tntnl 

$ 

Mar.  1.3 

PattoQ.... 

7 

4 

582 

1,771 

2,7m 

517 

.^.Get) 

2,347  82 

"     31 

"       .... 

7 

5 

7 

515 

ijya 

2.-->Sl 

m 

5,4J^ 

2,.306  84 

Apr.  12 

9 

9 

6 

522 

IM'^ 

S^fltki 

454 

5.^ 

2  212  81 

Apr.  21 
M^y    6 

I. 

13 

8 

6 

581 

2,322 

^.tm 

510 

6,73G 

2,826  52 

II 

12 

9 

828 

1,rjl4 

3.9;ta 

757 

7,Oy2 

2,977  41 

July  10 

II 

7 

5 

670 

569 

■2.:\\o 

um 

m 

B,77« 

2,063  96 

Jaly  24 

II 

14 

10 

1,019 

1,101 

2,1!  "."i. 

2Am 

9^ 

T^> 

2,280  30 

Aug.    6 

II 

409 

1,297 

1.989 

1,601 

l'..!:';,^ 

3,JSl-> 

4,2^1 

10,1.-4L 

2,621  39 

Aug.  20 

11 

11 

9 

S 

25 

lA'^t 

^au 

96J 

^S^ 

1.872  73 

Sep.     1 
^^    16 

**       ..., 

5 

4 

51 

1,119 

■i,Hir, 

54U 

6,i:ii) 

1.9S9  72 

Masson 

838 

1,163 

503 

E.rjOi 

537  06 

"     25 

Chffo,     M. 
&  A.  a.  Ca 

458 

592 

l.fC^ 

175  24 

Oct     6 

Reid 

401 

442 

661 

1.000 

ISj^ 

2. Mi 

&41 

7.81  S 

2,685  72 

Oct  23 

ti 

82 

175 

418 

983 

1.115 

1,240 

440 

4,4:j3 

1,534  00 

Oct   19 

MasflOD 

1,071 

622 

508 

9,426 

2.-01 

m  03 

3,344 

4,354 

5.846 

21,^570 

•<iii\2^)2 

a  613 

USf^ 

29,122  .w." 

Having  substantially  agreed  on  a  sale  of  the  glass  by 
appellee,  and  appellee  having  sold  it  as  the  Rice  Corapany 
glass,  neither  party  can  reasonably  complain  of  the  dam- 
ages being  assessed  as  the  difference  between  the  total 
amount  of  these  sales  and  the  sum  remaining  due  on  the 
contract  price,  viz.,  $38,243.85.  Mr.  Kann  testified  posi- 
tively that  he  treated  the  sale  to  the  Patton  Co.  as  a  sale 
of  appellant's  glass,  and  repeatedly  testified  that  he  sold 
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the  remainder  of  the  undelivered  glass,  54,655  feet,  as  appel- 
lant's glass.  Appellant  requested  him  to  sell  the  undeliv- 
ered glass,  and  appellant's  counsel,  in  their  argument,  say : 
*'  The  plaintifif  went  on  and  made  the  glass,  and  went  into 
the  market  and  sold  it,  and  recovered  for  the  84,655  feet, 
$29,122.55.  If  defendant  had  carried  out  its  contract  with 
plaintiff,  plaintiff  would  have  received  for  the  undelivered 
glass  $38,243.84.  The  difference  is  $9,121.29,  which  rep- 
resents the  actual  loss  to  plaintiff."  The  cents  in  the  first 
sum  should  be  85  instead  of  84,  and  the  cents  in  the  latter 
sum  should  be  30  instead  of  29. 

The  judgment  will  be  reversed  on  the  ground  that  the 
damages  are  excessive,  and  judgment  will  be  rendered  here 
in  favor  of  appellee  for  the  sum  of  $9,121.30. 

Hever^ed  and  judgment  here. 


(xeorge  Walther  y.  Chicago  &  Western  Indiana  Railroad 

Company. 

Gen.  No.  11,007. 

1.  Frrioht  house  and  tracks — when  abutting  property  otmer  can- 
not  enjoin  construction  of.  An  abutting  property  owner  cannot  enjoin 
a  railroad  company  from  lawfully  constructing?  on  its  own  property  a 
freight  house  and  tracks  and  operating  upon  the  tracks,  where  the  same 
are  separated  from  the  property  of  such  owner  by  a  street  sixty  feet 
wide,  notwithstanding  injury  may  result  to  his  property. 

Proceeding  to  enjoin  construction  of  freight  house,  etc.  Error  to  the 
Su})erior  Court  of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1904.  Affirmed. 
Opinion  filed  December  15,  1904. 

Statement  by  the  Court,  Plaintiff  in  error  filed  a  bill 
ac^ainst  defendant  in  error,  the  abstract  of  which  is  as  fol- 
lows: 

"  Orator,  George  AValther,  represents  that  he  is  a  resi- 
dent, property  owner  and  taxpayer  of  the  city  of  Chicago, 
Cook  county i^  Illinois,  and  is  the  owner  in  fee  of  the  south 
two-thirds  of  Lot  8  and  all  of  Lots  9  and  12  in  Block  7  of  the 
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subdivision  known  as  Linden  Grove  Subdivision  in  the  city 
of  Chicago,  Cook  county,  Illinois;  that  the  said  property 
has  a  frontage  on  Lowe  avenue,  between  Sixty-fourth  and 
Sixty-fifth  streets,  of  216  feet,  and  a  depth  of  234  feet;  that 
orator  purchased  part  of  said  property  ix]  1874,  and  the  bal- 
ance prior  to  1884;  that  during  the  year  1881  he  constructed 
a  dwelling  house  on  said  property,  which  has  been  ever 
since  and  still  is  his  homestead;  that  the  only  means  of  ac- 
cess, either  for  carriages  or  pedestrians,  to  said  property  is 
by  way  of  said  Lowe  avenue;  that  said  property,  with  im- 
provements thereon,  is  reasonably  and  fairly  worth  §70,000; 
that  said  avenue  is  a  public  highway,  and  .one  of  the  main 
thoroughfares  of  that  part  of  the  city;  that  for  more  than 
forty-five  years  last  past  the  public  has  been  in  the  unin- 
terrupted use  of  same,  and  that  said  avenue  in  the  vicinity 
of  orator's  property  is  now  and  has  been  for  more  than 
twenty  years  strictly  a  residence  avenue;  that  orator  pur- 
chased said  property  and  made  the  aforesaid  improvements, 
and  also  erected  a  four-flat  brick  building  thereon,  at  great 
expense,  with  special  reference  to  and  relying  upon  an  unob- 
structed use  of  said  avenue,  and  that  said  avenue  was  to  be 
used  only  as  a  residence  avenue;  that  orator  has  received 
fronl  said  flat  building  an  annual  income  of  about  $1,000; 
that  the  block  in  which  orator  lives  is  thickly  built  up  with 
residences;  that  every  lot  in  the  block  just  across  the  ave- 
nue from  orator's  residence  facing  Lowe  avenue,  excepting 
two  only,  is  improved  with  either  a  brick  or  a- frame  dwell- 
ing house;  that  the  immediate  neighborhood  of  orator's 
property  is  composed  of  dwelling  houses  and  is  a  closely 
built  residence  neighborhood;  that  orator  and  his  family 
have,  up  to  the  present  time,  enjoyed  the  comforts  of  a 
quiet  and  peaceful  residence  neighborhood,  and  the  use  of 
said  Lowe  avenue  as  a  strictly  residence  avenue;  tliat 
orator  exhibits  his  bill  against  the  Chicago  and  Western 
Indiana  Kailroad  Company,  a  corporation,  in  behalf  of 
himself  and  others  similarly  situated  who  may  become  co- 
coraplainants  upon  payment  of  their  j^^o  rata  share  of  ex- 
penses; that  said  railroad  company  has  recently  purchased 
all  of  the  property  in  Blocks  8  and  13  in  said  Linden  Grove 
Subdivision,  abutting  on  said  Lowe  avenue,  and  between 
said  Lowe  avenue  and  its  present  right  of  way,  a  distance 
of  about  230  feet;  that  said  land  purchased  by  the  railroad 
company  includes  all  the  property  west  of  its  present  right 
of  way  and  east  of  the  east  line  of  Lowe  avenue  between 
Sixty-fourth  and  Sixty-sixth  streets;  that  the  title  to  ora- 
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tor's  propert)''  and  to  the  property  so  purchased  by  the  rail- 
road company  is  derived  from  a  common  source,  namely, 
the  original  proprietors  of  Linden  Grove  Subdivisioiri; 
that  the  plat  of  said  subdivision  was  executed  and  recorded 
on  the  9th  day  of  January,  A.  D.  1857;  that  by  reason  of 
the  exhibition  and  publication  of  said  subdivision  and 
plat  and  by  the  sale  of  lots  thereunder  to  the  respective 
grantors  of  orator  and  said  defendant,  there  has  resulted, 
as  between  orator  and  said  defendant,  the  right  in  law  to 
have  the  said  Lowe  avenue  remain  absolutely  and  wholly 
open  forever,  of  the  same  dimension  and  to  the  same  ex- 
tent as  delineated  upon  the  subdivision  and  plat  aforesaid; 
that  said  defendant  leases  the  use  of  its  right  of  way 
and  the  tracks  constructed  thereon  to  other  railroad  com- 
panies, namely,  the  Belt  Railroad  Company  of  Chicago, 
Chicago  and  Eastern  Illinois  Railroad,  the  Monon  Route, 
the  Wabash  Railroad  and  the  Chicago  and  Erie  Railroad 
Compjtny,  and  by  other  railroad  companies  to  orator  un- 
known; that  the  said  railroad  companies  use  said  tracks  for 
transporting  freight;  that  the  defendant  threatens  and  is 
about  to  build  a  large  freight  house  on  its  said  property, 
between  Sixtv-fifth  and  Kixty-sixth  streets,west  of  its  right 
of  way  and  facing  orator's  property,  and  also  threatens 
and  is  about  to  build  side  tracks  or  switches  connecting  the 
said  freight  house  with  the  main  track  of  its  right  of  way 
abutting  on  the  above  mentioned  avenue  and  contiguous  to 
and  fronting  orator's  said  property;  that  said  defendant 
intends  and  proposes  to  erect  a  stone  wall  ten  or  twelve 
feet  high  on  the  east  line  of  said  Lowe  avenue,  between 
Sixty-fourth  and  Sixty-sixth  streets,  and  opposite  to  orator's 
property;  that  the  defendant  also  intends  and  threatens  to 
fill  in  the  property  so  purchased  by  it,  as  aforesaid,  so  as  to 
bring  the  surface  of  the  ground  tolhe  top  of  the  stone  wall, 
above  referred  to;  that  the  defendant  threatens  and  pro- 
poses to  construct  eight  side  tracks  or  switches  on  this 
elevated  ground,  all  parallel  with  and  contiguous  to  said 
Lowe  avenue,  and  threatens  and  proposes  to  use  said  side 
tracks  or  switches  for  storing  freight  cars  which  are  used 
for  outgoing  and  incoming  freight  consigned  in  car  lots; 
that  said  switch  tracks  will  be  used  for  similar  purposes  by 
other  railroads,  lessees  aforesaid;  that  the  said  side  tracks 
to  be  used  as  a  freight  yard,  as  aforesaid,  will  accommodate 
approximately  300  cars;  that  the  defendant  threatens  and 
proposes  to  construct  an  entrance  and  driveway  directly  in 
front  of  orator's  property  to  be  used  by  traffic  teams,*  ex- 
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press  and  delivery  wagons  as  a  means  of  access  to  said 
cars;  that  owing  to  the  elevation  of  said  tracks,  the 
driveway  will,  of  necessity,  be  built  on  an  incline,  and  will 
extend  out  into  the  street;  that  said  freight  house  and 
switch  tracks  are  to  be  used  as  a  general  freight  depot  and 
freight  yards  by  the  defendant  and  its  lessees  for  receiving, 
unloading,  shipping  and  handling  freight;  that  in  loading 
and  unloading  the  large  number  of  cars  which  will  be 
stored  in  said  freight  yard,  a  large  number  of  heavy  traffic 
teams  drawing  large  express  and  delivery  vfagons  will  use 
the  driveway  as  aforesaid,  thus  changing  the  character  of 
the  neighborhood,  blocking  up  said  public  avenue  in  front 
of  orator's  premises,  interfering  with  the  free  access  thereto 
and  greatly  depreciating  the  value  thereof;  that  the  estab- 
lishment of  the  freight  depot  and  switch  tracks,  abutting 
on  said  residence  avenue  and  in  said  residence  neighbor- 
hood, is  capricious,  unjust,  unnecessary,  wrongful,  oppress- 
ive and  unlawful  to  orator,  and  will  cause  him  irreparable 
injury;  that  the  said  freight  house  will  greatly  reduce  the 
value  of  orator's  premises  and  of  abutting  property,  and 
will  necessarily  reduce  the  rents  received  from  his  said  flat 
building;  that  some  of  orator's  tenants  now  in  his  said  flat 
building  threaten  to  move  if  the  construction  of  the  pro- 
posed freight  depot  and  Switch  tracks  is  commenced;  that 
the  defendant  proposes  to  use  said  switch  tracks  and  sidings 
along  and  contiguous  to  the  said  avenue  in  front  of  orator's 
said  premises  for  storing,  switching  and  moving  freight  cars, 
using  steam  locomotives  in  and  about  such  switchiu]^  and 
moving,  and  that  most  of  said  switching  will  be  done  m  the 
night-time;  that  if  the  defendant  carries  its  said  threats 
and  purposes  into  execution,  the  property  of  orator  willbe 
greatly  and  irreparably  damaged  by  reason  of  great  noise 
attendant  upon  the  operation  of  locomotives;  that  the  puff- 
ing of  the  engines,  the  ringing  of  bells  of  locomotives  so 
close  to  said  avenue,  the  emission  of  hurtful  and  offensive 
gases,  smoke,  soot,  cinders  and  coal  dust,  from  the  said 
engines  pouring  down  upon  and  borne  by  the  wind  into 
orator's  dwelling  house  and  premises  and  tilling  the  house 
with  smoke,  soot  and  cinders  will  damage  and  soil  the 
clothing,  furniture,  curtains  and  linens  in  orator's  residence, 
and  in  the  flats  of  said  flat  building,  will  destroy  the  peace 
and  comfort  of  orator  and  his  family,  will  render  the  air 
offensive  and  unwholesome,  and  the  house  uncomfortable 
and  unhealthy  as  a  habitation,  and  render  it  impossible  for 
orator  and  his  family  to  continue  to  occupy  his  said  resi- 
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clence  and  premises  as  a  family  residence,  greatly  reduce 
the  rentinij  value  of  the  premises,  and  irreparably  depreci- 
ate the  value  of  said  property;  that  if  defendant  is  allowed 
to  carry  out  its  said  threats  and  purposes  to  construct  a 
freicrht  depot  at  the  place  aforesaid  where  freight  will  be 
received  for  shipment,  handled,  loaded  and  unloaded,  the 
heavy  traffic  teams  and  express  and  delivery  wagons  carry- 
ing the  freight  to  said  depot  for  shipment,  and  receiving 
freight  from  said  depot  for  delivery  at  different  places  in 
Englewood  an*  vicinity,  will  block  up  said  avenue  in  front 
of  orator's  premises  and  interfere  with  the  free  access 
thereto,  and  make  a  halting  place  in  front  of  said  premises 
for  heavy  traffic  teams,  express  and  delivery  wagons  travel- 
ing over  said  Lowe  avenue  while  waiting  for  an  opportu- 
nity to  load  or  unload  their  goods;  that  defendant  has  taken 
and  is  taking  active  measures  to  carry  its  said  threats  and 
purposes  into  execution,  has  advertised  for  sale  all  of  the 
residences  and  buildings  standing  on  said  two  tracts  of 
land  above  described,  and  caused  notices  to  be  served  on  the 
tenants  of  said  buildings  to  vacate  the  same  before  the  first 
day  of  April,  1903;  that  the  purchasers  of  said  buildings 
are  taking  steps  to  move  the  buildings  purchased  by  them, 
and  for  that  purpose  moving  blocks  and  rollers  have  been 
piled  upon  said  premises;  that  the  defendant  has  caused 
plans  ot'  the  proposed  freight  depot  and  side  tracks  to  be 
prepared  by  its  engineers  and  architects,  and  has  instructed 
Its  officers  and  agents  to  proceed  at  once  with  said  work 
and  construct  said  freight  depot  and  switch  tracks,  and  ora- 
tor has  good  reason  to  fear,  and  does  fear,  that  said  defend- 
ant will  carry  its  intention  and  threat  into  execution,  unless 
restrained  by  injunction;  that  the  effect  of  the  construction 
and  use  of  such  freight  depot  and  switch  tracks,  if  the  same 
be  not  prevented,  will  be  to  deprive  orator  and  the  occu- 
pants of  his  said  building  of  free  access  to  the  aforesaid 
premises  and  the  free  use  of  the  said  avenue;  will  hinder 
and  defer  traffic  and  the  free  passage  of  carriages  and 
other  vehicles  along  and  on  said  avenue  in  front  of  orator's 
said  premises;  will  render  orator's  premises,  including  his 
said  fiat  building,  untenantable  from  the  smoke,  noise, 
offensive  gases  and  other  annoyances  that  will  arise  from 
the  proposed  use  by  the  defendant  and  its  lessees  of  lr.nd 
above  described;  will  completely  change  and  alter  the 
character  and  condition  of  the  said  avenue  and  neigh- 
borhood; will  cause  irreparable  injury  to  orator;  will  re- 
duce the  value  of  his  said  property  at  least  one-half;  will 


Chicago — First  District — A.  D.  1904. 

369 

Walther  v.  C.  &  W.  I.  R.  R.  Co. 

prevent  the  advantageous  renting  of  said  flat  building  and 
reduce  the  rents  at  least  one-half,  and  will  in  many  other 
ways  cause  serious  and  continuing  damage  to  orator  and 
his  property;  that  such  damage  will  amount  to  many 
thousands  of  dollars  and  will  be  beyond  legal  remedy  or 
relief  if  not  prevented  by  the  court. 

Prayer  for  injunction  against  said  Chicago  and  Western 
Indiana  Railroad  Company,  its  officers,  clerks,  attorneys, 
agents,  servants,  lessees,  licensees  and  employees,  restrain- 
ing them  from  further  proceeding,  in  any  way,  in  the 
erection  and  construction  of  a  freight  dfepot,  or  freight 
house,-'  etc. 

The  defendant  demurred  to  the  bill,  and  the  court  dis- 
missed the  bill  at  complainant's  costs. 

Angell  &  Paddock,  for  plaintiff  in  error. 

Edgar  A.  Bancrofp  and  George  C.  Gale,  for  defendant 
in  error. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

A  plat  of  the  premises  in  question  is  annexed  to  the  bill 
and  made  a  part  thereof,  by  reference  in  the  bill.  The  plat 
is  drawn  to  a  scale  of  150  feet  to  the  inch,  and  shows  Lowe 
avenue  to  be  about  sixty  feet  wide.  It  is  a  north  and  south 
street.  Complainant's  property  is  on  the  west  side  of  the 
street  and  his  building,  described  in  the  bill,  fronts  east  on 
Lowe  avenue  between  Sixty-fourth  and  Sixty-fifth  streets 
in  the  city  of  Chicago.  The  property  of  the  defendant, 
the  railroad  company,  is  on  the  east  side  of  Lowe  avenue, 
opposite  complainant's  property,  and  distant  from  it  the 
width  of  the  avenue,  or  about  sixty  feet.  It  fully  appears 
from  the  bill.that  the  railroad  company  proposes  to  devote 
its  property  to  railroad  uses,  namely,  for  a  freight  house 
and  for  side  tracks,  connecting  with  its  main  tracks  on  its 
rit^ht  of  way,  which  it  is  averred  in  the  bill  lies  about  234 
feet  west  of  its  property  on  the  west  side  of  Lowe  avenue, 
and  for  storing  its  cars. 

The  question  is  whether  the  railroad  company  can  be 
enjoined  from  using  its  property  as  stated  in  the  bill.     No 

Vol  CXYII  34 


370  Appellate  Courts  of  Illinois. 

Vol.  117.]  Walther  v.  C.  &  W.  I.  R.  R.  Co. 

contemplated  use  of  the  street  by  the  company  is  averred 
in  the  bill,  except  for  teaming  in  its  railroad  business.  It 
is  averred  that,  owing  to  the  elevation  of  its  tracks,  the 
driveway  into  the  freight  yard  proposed  to  be  established, 
from  the  street,  must  be  built  on  an  incline  which  will  ex- 
tend into  the  street;  but  this,  if  true,  will  not  necessarily 
interfere  with  the  access  to  complainant's  property  on  the 
other  side  of  the  street.  As  long  ago  as  the  year  1S59,  it 
was  sought  to  enjoin  a  steam  railroad  company  from  con- 
structing its  tracks  in  a  public  street  of  the  city  of  Chicago, 
and  from  operating  its  trains  thereon,  and  the  reasons 
averred  in  the  bill  in  that  case  why  the  company  should  be 
enjoined  were  fully  as  cogent,  to  say  the  least,  as  the  rea- 
sons averred  in  the  bill  in  question;  but  the  court  held  that 
the  use  of  the  street  by  the  railroad  company  was  a  legiti- 
mate use,  and  that  the  company  could  not  be  enjoined. 
The  court  said,  among  other  things :  "  It  must  necessarily 
happen  that  streets  will  be  used  for  various  legitimate  pur- 
poses, which  will,  to  a  greater  or  less  extent,  discommode 
persons  residing  or  doing  business  upon  them,  and  just  to 
that  extent  damage  their  property;  and  yet  such  damage  is 
incident  to  all  city  property,  and  for  it  a  party  can  claim 
no  remedy."  Moses  et  al.  t.  Pittsburgh,  Ft.  Wayne  & 
Chicago  R.  R.  Co.,  21  111.  516.  It  is  true  that,  under  the 
present  constitution,  compensation  must  be  made  for  proj> 
erty  taken  or  damaged  for  public  use,  but  that  is  foreign  to 
the  question  here  presented. 

'  In  Stetson  v.  C.  &  E.  R.  R.  Co.,  75  111.  74,  an  injunction 
was  sought  to  enjoin  the  railroad  company  from  operating 
its  trains  on  tracks  which  it  had  constructed  in  a  public 
street  of  the  city  of  Chicago,  in  front  Df  the  complainant's 
property.  In  the  statement  of  the  case  the  court  say: 
'*  The  right  to  relief  is  predicated  on  the  alleged  fact,  the 
construction  of  the  railroad  track  had  depreciated  and  de- 
creased the  value  and  price  of  lots  fronting  on  the  avenue; 
that  the  running  of  cars  and  locomotives  would  further 
diminish  the  value  and  price  of  lots,  and  would  render 
access  inconvenient  and  diificult."     The  court  held  that 
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the  bill  could  not  be  raaintainedj  saying:  "  It  may  be  re- 
garded as  the  settled  law  of  this  state,  that  an  owner  of  an 
abutting  lot  cannot  prevent  the  use  of  a  street  for  a  rail- 
way, when  such  use  is  permitted  by  the  city  and  is  autlior- 
ized  by  an  act  of  the  legislature.'*  The  cotirt  also  held  that, 
if  the  complainant  had  suifered  any  damage  by  the  railroad 
company's  use  of  the  street,  his  remedy  was  not  in  equity, 
but  at  law.  lb.  76-7.  The  following  cases  are  to  the  same 
effect :  Patterson  v.  C.  D.  &  V.  E.  R.  Co.,  76  111.  688;  P. 
&  R.  I.  Ry.  Co.  V.  Schertz,  84  111.  135;  Truesdale  v.  Grape 
Sugar  Co.^  101  111.,  561;  Doane  v.  Lake  St.  El.  R.  R.  Co., 
165  111.  510;  People  v.  Blocki,  203  111.  363,  368-371. 

In  Doane  v.  Lake  St.  El.  R.  R.  Co.,  aupra^  the  court  say: 
*'The  court  has  frequently  held  that,  where  an  additional 
use  of  a  street  has  been  granted  by  the  city  to  build  and 
operate  a  street  railroad,  an  injunction  will  not  be  granted 
to  restrain  the  construction  or  operation  of  the  road,  at  the 
suit  of  the  abutting  owner  (Moses  v.  Railroad  Co.,  supra; 
Murphy  v.  City  of  Chicago,  29  111.  279),  and  that,  since  the 
constitution  of  1870,  such  owner  cannot  maintain  a  bill  to 
'  enjoin  the  same,  until  the  resulting  damages  to  his  property 
are  ascertained  and  paid,  but  his  remedy  is  by  action  at 
law  for  such  damages."  The  court  quote  from  M.  &  E.  R; 
R.  Co.  V.  Pruden,  20  N.  J.  Eq.  530,  the  following:  "  If  the 
use  of  a  railroad  in  front  of  his  premises  becomes  a  nuisance, 
or  the  aggression  proves  to  be  a  permanent  injury  without 
an  adequate  remedy  at  law,  then  the  court  will  be  com- 
petent to  administer  equitable  relief  by  injunction  to  pre- 
vent its  continuance,  or  for  its  removal.  But  a  strong  case 
must  be  presented  and  the  impending  danger  must  be  im- 
minent to  justify  the  issuing  of  an  injunction  as  a  precau- 
tionary and  preventive  remedy."     lb.  520. 

In  the  present  case  the  railroad  company  is  the  owner  of 
the  property  which  it  proposes  to  use  for  railroad  purposes, 
which  is  certainly  a  legitimate  use,  and  fully  authorized  by 
law;  and  if  the  owner  of  property  abutting  on  a  public 
street,  as  to  which  such  owner  has  the  right  of  egress  and 
ingress,  from  and  to  his  property,  cannot  maintain  a  bill  to 
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enjoin  a  railroad  company,  duly  authorized  by  law,  from 
constructing  its  tracks  in  the  street  and  operating  its  cars 
t\]fdreony  a  fortiori y  the  complainant  cannot  maintain  the 
present  bill  to  enjoin  the  defendant  railroad  company  from 
constructing  a  freight  house  and  tracks,  and  operating  the 
tracks,  on  its  own  property,  separated  from  the  complain- 
ant's property  by  a  street  sixty,  feet  wide. 
The  decree  will  be  affirmed. 

Affirmed. 


Sabatino  Baragiano  t.  Pasqnale  Tillani. 
Gen.  No.  11,646. 

1.  Service  of  notice— u'^ien,  not  eHtablished,  Where  a  lease  pro- 
vides for  termination  thereof  upon  service  of  a  particular  potice  to 
*' any  person  in  possession,"  service  upon  a  person  found  upon  the  prem- 
ises other  than  the  lessee  is  not  such  a  service  as  is  contemplated  by 
the  lease. 

2.  Possession— tc/jo  not  deemed  tn,  for  the  purpose  of  maintaining 
forcible  detainer.  Possession  by  a  person  who  merely  happens  to  be  on 
the  premises,  as  for  instance,  a  mere  lodger,  is  not  such  a  possession  as 
will  autliorize  the  maintenance  of  forcible  detainer. 

3.  Lease— cj^ect  of  lessee's  failure  to  sign.  It  is  no  more  necessary  for 
a  lessee  to  sign  a  lease  in  order  that  the  same  may  become  a  binding 
obligation  than  it  is  for  the  grantee  of  a  conveyance  in  fee  to  sign  the 
deed. 

Forcible  detainer  proceeding.  Appeal  from  the  Superior  Court  of 
Ck>ok  Ck)unty;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1004.  Reversed.  Opinion  filed  December  15, 
1904. 

Simeon  Armstrong,  for  appellant. 
No  appearance  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  in  forcible  detainer 
by  appellee  against  appellant.  The  suit  was  commenced 
by  appellee  May  29, 1903,  before  a  justice  of  the  peace,  and 
June  5, 1903,  judgment  was  rendered  by  the  justice  in  favor 
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of  appellee,  and  appellant  appealed  to  the  Superior  Court. 
The  cause  was  tried  b\'the  court,  a  jury  being  waived, 
and  the  court  found  for  appellee  and  rendered  judgment 
accordingly. 

It  appears  from  the  evidence  that  May  1,  1901,  Mary 
Meiselbar  leased  to  appellant  from  that  date  until  April  30, 
1902,  "  the  entire  two-story  and  basement  frame  house,  con- 
sisting of  twelve  rooms  and  known  as  No.  351  South  Jeffer- 
son street,  in  the  city  of  Chicago.''  Mary  Meiselbar  executed 
to  appellant  another  lease  of  the  same  premises,  of  date 
May  1,  1902,  for  a  term  from  that  date  till  April  30,  1905. 
Endorsed  on  the  latter  lease  is  the  following : 

."  Chicago,  April  23,  1902. 
In  consideration  of  the  premises,  it  is  understood  and 
agreed  between  the  parties  to  the  within  lease,  that  the 
term  of  this  lease  may  be  terminated  at  the  option  of  the 
first  party,  at  any  time  hereafter,  on  giving  thirty  days' 
notice,  in  writing,  to  any  person  in  possession  of  the  same, 
in  case  of  sale  or  descent. 

Mary  Meiselbar, 
Sabatino  Baragiano." 

May  29,  1903,  Mary  Meiselbar  conveyed  the  demised 
premises,  by  warranty  deed,  to  appellee.  It  is  recited  in 
the  deed  that  it  "is  made  in  fulfillment  of  agreement  be- 
tween the  parties  hereto,  dated  April  28,  1903."  The  fol- 
lowing was  put  in  evidence : 

"  Chicago,  April  23,  1903. , 
To  Sabatino  Baragiano: 

You  are  hereby  notified  that  I  this  day  declare  my  option 
to  cancel  and  terminate  the  lease  now  held  by  you,  dated 
the  1st  day  of  May,  1902,  to  the  property  therein  described 
as  follows,  to-wit:  The  entire  two-story  and  basement 
frame  house,  consisting  of  12  rooms,  and  known  as  No. 
351  South  Jefferson  street,  in  the  city  of  Chicago,  together 
with  all  the  appurtenances  t'lereunto  belonging,  in  the  City 
of  Chicago,  Cook  County,  and  State  of  Illinois,  in  thirty 
days. 

This  option  is  declared  under  and  by  virtue  of  the  agree- 
ment endorsed  on  the*  aforesaid  lease,  and  its  provisions 
therefor.  Mary  Mkisklb.ve. 

By  B.  H.  Melang, 

Attorney." 
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Annexed  to  this  notice  is  an  affidavit  of  B.  H.  Melang 
that  he  served  the  notice  on  Sabatino  Baragiano,  by  deliv- 
ering to  and  leaving  with  her  the  notice.  Appellee,  relying 
on  the  endorsed  agreement  and  the  foregoing  notice, 
brought  suit  against  appellant  for  forcible  detainer.  The 
question  is,  whether  appellee  can  maintain  the  action. 

Appellant  testified  that  he  cannot  read  or  write,  and 
that  he  knew  nothing  of  the  agreement  endorsed  on  the 
lease  providing  for  a  termination  of  the  tenancy.  Mrs. 
Baragiano  testified  that  she  signed  appellant's  name  to  the 
endorsed  agreement,  and  that  appellant,  her  husband,  did 
not,  at  any  time,  know  that  she  so  signed  his  name;  that 
he  was  absent  at  work  when  she  signed  it.  Melang,  appel- 
lee's witness,  testified  that  he  and  Mrs.  Meiselbar  went  to 
the  demised  premises  together,  and  that  he  saw  Mrs.  Bar- 
agiano sign  the  endorsed  agreement,  and  that  appellant 
was  not  then  on  the  premises.  The  foregoing  evidence  is 
uncontradicted,  and  the  circumstances  are  corroborative  of 
it.  The  second  lease  runs  from  May  1,  1902,  to  April  30, 
1903.  The  term  had  not  commenced  April  23,  1902,  when 
the  endorsed  agreement  is  dated,  and  when  appellee's 
own  witness,  Melang,  testified  it  was  made,  and  it  seems 
inconsistent,  at  least,  to  suppose  that  appellant  would,  be- 
fore his  term  commenced,  make  an  agreement  by  which 
'  appellee  might,  on  the  first  day  of  the  term,  give  him  a 
notice  terminating  the  term  in  thirty  days.  But  no  suffi- 
cient notice  was  given  of  the  termination  of  the  term.  It 
seems  hardly  necessary  to  say  that  Melang's  affidavit  was 
no  evidence  of  service  of  the  notice. 

Melang,  called  as  a  witness  by  appellee,  testified  that  he 
served  the  notice  on  a  lady  on  the  premises,  who  said  she 
was  Mrs.  Baragiano;  that  he  supposed  she  was  Sabatino 
Baragiano.  In  other  words,  that  he  supposed  that  a 
woman,  with  a  woman's  name,  was  a  man.  He  also  tes- 
tified that  he  know  the  defendant,  Sabatino  Baragiano,  and 
that  he  did  not  serve  the  notice  on  him.  Appellant  also 
testified  that  the  notice  was  not  served  on  him,  and  his 
wife  testified  it  was  not  served  on  her.     It  appears  from 
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the  testimony  of  appellee  that  appellant's  mother  was  liv- 
ing on  the  premises,  and  the  notice  may  have  been  served 
on  her. 

The  endorsed  agreement  provides  for  "  notice  in  writing, 
to  any  person  in  possession  of  same,  in  case  of  sale  or  de- 
scent." The  evidence  shows  that  appellant  was  in  posses- 
sion, and  appellee,  by  bringing  the  action  against  appellant, 
impliedly  admits  that  he  was  in  possession:  If  the  fact  is 
that  he  was  not,  then  the  action  was  wrongly  brought, 
because  it  must  be  brought  against  the  party  in  possession. 
The  word  "possession"  does  not  include  a  person  or  per- 
sons who  merely  happen  to  be  on  the  premises  at  the  time 
of  service  of  the  notice,  as,  for  instance,  a  lodger  or  one 
temporarily  there.  "  Possession.  The  detention  or  enjoy- 
ment of  a  thing  which  a  man  holds  or  exercises  by  himself, 
or  by  another  who  keeps  or  exercises  it  in  his  name." 
Bouvier's  Law  t)ictionary.  "  Possession  means  simply  the 
owning  or  having  a  thing  in  one's  power.  It  may  be 
actual,  or  it  may  be  constructive."  Brown  v.  Volkenberg, 
64r  IS".  Y.  80.  "  It  implies  a  present  right  to  deal  with 
the  property  at  pleasure  and  to  exclude  other  persons  from 
meddling  with  it."  Sullivan  v.  Sullivan,  i56  N.  Y.  37,  41. 
"  Possession  is  one  degree  of  title,  although  the  lowest.  It 
is  such  an  interest  in  land  that  one  who  has  only  the  bare 
possession  may  maintain  ejectment  against  a  mere  wrong- 
doer, who  has  intruded  into  the  possession."  Swift  v. 
Agnes,  33  Wis.  228,  240.  It  was  intimated  by  the  court  on 
the  trial  that  the  lease  being  under  seal,  Mrs.  Baragiano 
could  not  legally  sign  her  husband's  name  to  it,  unless  au- 
thorized thereto  by  an  instrument  of  equal  dignity;  also  that 
the  lease  might  be  regarded  as  her  lease  taken  in  her  hus- 
band's name,  and,  indeed,  the  case  seems  to  have  been 
decided  on  the  latter  hypothesis.  It  was  not  necessary 
to  the  validity  of  the  lease,  or  to  its  being  binding  on  ap- 
pellant, that  he  should  sign  it.  A  lease  for  years  takes 
effect  from  delivery  and  entry  into  possession  of  the  de- 
mised premises  by  the  lessee.  Taylor  on  Landlord  and 
Tenant,  sec.  68:     It  is  no  more  necessary  for  a  lessee  lo 
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sign  the  lease,  which  is  a  mere  conveyance  of  an  estate 
carved  out  of  the  fee,  than  it  is  for  the  grantee  in  a  con- 
veyance  in  fee  to  sign  the  deed,  in  order  to  be  bound  by  its 
terras. 

The  lease  cannot  be  deemed  a  lease  to  Mrs.  Baragiano. 
It  runs,  in  terms,  to  Sabatino  Baragiano,  and  he  testified 
that  the  lease  was  to  him.  Moreover,  he  is  the  party  sued, 
and  complained  against,  as  wrongfully  withholding  the 
possession. 

The  judgment  will,  be  reversed. 

Heversed. 


Charles  S.  Thornton  v.  The  Stevens  Coal  Company^  et  al. 
Gen.  No.  11,647. 

1.  Side-track— M?fcen  ivjunctum  does  not  lie  to  restrain  construction 
of.  An  abutting  property  owner  cannot  obtain  an  injunction  to  re- 
strain a  railroad  company  from  constructing  an  elevated  side-track 
from  its  main  line  tracic  to  the  place  of  business  of  an  industrial  estab- 
lish?nent  re{]:ardles8  of  whether  the  construction  of  such  track  is  author- 
ized or-  unauthorized;  euch  remedy  lies,  only  at  the  instance  of  the 
proper  public  official. 

Proceeding  to  enjoin  construction  of  side-track.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  pre- 
siding. Heard  in  this  court  at  tlie  March  term,  1904.  Affirmed.  Opin- 
ion tiled  December  15,  1904. 

Statement  by  the  Court,  This  is  an  appeal  from  a 
decree  sustaining  a  demurrer  to  appellant's  bill  and  dismiss- 
ing the  bill  for  want  of  equity.  The  Stevens  Coal  Co.,  The 
Chicago  and  Western  Indiana  Railroad  Co.,  and  the  Belt 
Eailwa^^  Co.  are  made  defendants  to  the  bill.  Counsel  for 
appellant  state  the  facts  averred  in  the  bill  substantially 
correctly,  as  follows : 

"All  of  Wallace  street  between  Sixty-ninth  and  Seven- 
tieth streets,  except  the  west  fourteen  feet,  is  occupied  by 
the  tracks  of  the  defendant  railroad  companies  and  the 
retaining  wall  built  to  hold  in  place  the  materials  used  in 
elevating  said  tracks,  so  that  the  west  fourteen  feet  of  said 
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street  is  all  that  remains  for  the  use  of  the  public  for  street 
and  sidewalk  purposes. 

The  north  line  of  appellant's  property  is  125  feet  south 
of  Sixty-ninth  street  and  the  space  intervening  between  his 
property  and  Sixty-ninth  street,  consisting  of  five  lots  in 
the  same  block  and  subdivision  with  appelhint's  property, 
has  been  used  for  several  years  by  John  E.  Stevens  and  the 
Stevens  Coal  Company  for  a  coal  yard. 

Appellant  has  ten  lots  in  a  body  (numbered  6  to  15,  in- 
clusive) just  south  of  this  coal  yard,  lot  6  being  the  north 
lot  and  adjoining  the  coal  yard.  On  each  of  lots  6,  7  and 
8  there  is  a  building,  consisting  of  four  flats;  on  lot  9  there 
is  a  one-story  dwelling  house,  and  on  lot  10  is  a  two-story 
dwelling  house.  These  five  lots  with  the  improvements 
thereon  are  worth  $15,000. 

Before  the  elevation  of  the  railroad  tracks  there  was  a 
switch  track  across  this  fourteen-foot  roadway  north  of 
appellant's  property  leading  from  the  railroad  tracks  to  this 
coal  yard,  but  when  the  tracks  were  elevated  this  switch 
could  no  longer  be  used  and  was  abandoned. 

The  railroad  companies  so  constructed  the  retaining  wall 
on  the  west  side  of  their  tracks  as  to  furnish  near  its  upper 
surface  a  foundation  for  the  supports  of  a  bridge  to  carry 
an  elevated  switch  track  from  the  railroad  tracks  to  the  coal 
yard,  but  instead  of  putting  it  where  the  former  switch 
track  was,  north  of  appellant's  property,  have  placed  it  in 
front  of  appellant's  property,  beginning  at  a  point  near  the 
south  line  of  lot  10,  so  that  when  completed  this  bridge 
and  elevated  track  would  run  in  front  of  appellant's  north 
five  lots  over  this  fourteen-foot  roadway. 

The  space  between-  appellant's  buildings  and  the  west 
line  of  Wallace  street  is  only  fifteen  feet,  and  if  this  pro- 
posed bridge  and  elevated  switch  track  is  permitted  to  be 
built  over  said  roadway  in  front  of  said  lots  it  will  shutout 
the  air  and  sunlight  from  his  property  and  cause  it  to 
become  and  remain  damp  and  unwholesome,  and  the  run- 
ning of  trains  over  said  bridge  so  near  appellant's  buildings 
will  necessarily  subject  the  tenants  of  said  buildings  to 
great  and  constant  annoyance  from'  the  smoke,  noise  and 
dust  of  such  trains  and  said  buildings  would  be  constantly 
exposed  to  danger  from  the  sparks  and  cinders  of  the  pass- 
ing engines  and  the  danger  to  said  buildings  from  fire 
would  be  greatly  and  unreasonably  increased,  and  the  con- 
siruction  and  operation  of  said  bridge  and  elevated  track, 
if  permitted,  will  practically  destroy  the  value  of  appellant's 


378  Appellate  Courts  op  Illinois. 

Vol.  117.]  Thornton  v.  Stevens  Coal  Co. 

property  by  reason  of  the  deprivation  of  light  and  air, 
.renderinij  said  property  damp  and  unwholesome,  and  the 
annoyance  from  dust,  dirt,  smoke,  cinders  tlnd  noise,  and 
the  liability  to  tire,  because  said  buildincrs  would  then  be  so 
undesirable  for  residence  as  to  make  it  difficult,  if  not  im- 
possible, to  rent  them  at  any  price,  and  the  selling  as  well 
as  the  rental  value  will  be  greatly  lessened. 

That  the  construction  and  operation  of  said  elevated 
track  over  said  roadway  in  front  of  said  property  will  con- 
stitute a  daily  and  constantly  recurring  annoyance  and 
grievance  and  will  constitute  a  nuisance  to  appellant  and 
his  property  and  tenants,  and  will  also  constitute  a  public 
nuisance  because  it  will  practically  close  said  Wallace  street 
and  exclude  the  public  from  the  use  and  enjoj'ment  thereof. 

That  said  railroads  already  occupy  with  their  tracks  and 
retaining  wall  all  of  said  Wallace  street  except  the  west 
fourteen  feet  now  used  for  a  roadway  and  sidewalk,  and 
the  proposed  bridge  and  elevated  track  will  destroy  what 
is  left  of  said  street  and  oust  the  public  from  the  use  and 
enjoyment  of  its  right  of  way  in  and  upon  said  street, 
and  the  proposed  purpresture  should  be  enjoined  both  as  a 
public  and  a  private  nuisance,  and  appellant  presents  this 
bill  on  behalf  of  the  public  as  well  as  for  himself,  but  shows 
that  he  will  suflfer  special  damage  and  injury  if  said  pro- 
posed action  is  not  restrained,  and  that  such  damage  is  of 
a  different  kind  from  that  sustained  by  the  general  public. 

That  appellant  and  his  grantors  have  uninterruptedly 
enjoyed  the  right  of  light  and  air  from  the  clear  and  un- 
obstructed space  in  front  of  said  property  for  more  tbau 
thirty  years,  and  that  he  and  his  grantors  purchased  said 
property  with  reference  to  the  recorded  plat  of  said  sub- 
division, showing  said  Wallace  street  to  be  dedicated  to  the 
public  as  an  open  and  public  street  and  thoroughfare,  and 
purchased  said  property  upon  the  faith  of  said  plat,  relying 
upon  such  dedication  of  said  street  more  than  thirty  j'ears 
ago,  and  the  public  has  during  all  that  time  freely  and  un- 
interruptedly enjoyed  the  use  of  said  roadway  as  a  public 
street. 

That  said  former  switch  track  running  from  said  railroad 
tracks  to  said  coal  yard  was  so  located,  constructed  and 
used  without  any  authority  or  license  from  the  city  of 
(Chicago,  but  was  so  constructed  without  authority  by  said 
Chicago  and  Western  Indiana  Railroad  Company  at  the 
instance  of  John  E.  Stevens  and  the  Stevens  Coal  Com- 
pany, who  are  now  instigating  said  railroad  company  to 
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construct  said  proposed  bridge  and  elevated  track  over 
said  roadway  in  front  of  appellant's  property,  and  that 
the  city  of  Chicago  has  given  no  license  to  any  of  said 
parties  to  construct  such  bridge  and  elevated  track,  unless 
It  be  given  by  an  ordinance  adopted  October  23,  1S99,  re- 
quiring said  railroad  company  and  other  railroad  companies 
to  elevate  their  tracks  within  the  city  of  Chicago,  and  said 
ordinance  does  not  by  a  fair  and  reasonable  construction 
authorize  the  construction  of  said  bridge  and  elevated  track 
over  said  roadway,  and  if  said  ordinance  does  by  its  terms 
purport  to  give  such  authority,  so  much  of  said  ordinance 
as  does  so  is  void. 

That  appellees  claim  authority  for  their  proposed  action 
under  paragraph  11  of  section  1  of  said  ordinance,  whicli  is 
set  out  in  h(BC  verha  in  the  bill  on  page  1 1  of  the  abstract. 

That  appellant  will  suffer  great  and  irrepaVable  damage 
if  said  proposed  elevated  track  is  permitted  to  be  con- 
structed over  said  roadway  in  front  of  his  property;  that 
such. damage  is  of  such  a  character  that  it  cannot  well 
be  cora])uted  in  an  action  at  law,  and  even  if  the  damage 
could  be  computed  and  awarded  at  law,  said  John  E.  Ste- 
vens and  the  Stevens  Coal  Company,  who  are  causing  the 
said  bridge  and  elevated  track  to  be  constructed  over  said 
roadway,  and  who  alone  would  be  benefitted  thereby,  are 
insolvent. 

That  appellees,  combining  to  injure  appellant  and  deprive 
him  of  his  rights  in  the  premises  and  to  destroy  the  value 
of  his  property  and  to  obstruct  said  roadway  in  front  of 
his  property,  which  is  all  that  remains  of  said  Wallace 
street  for  the  use  of  the  public  as  a  street,  and  to  exclude 
the  public  therefrom,  disregarding  the  rights  of  appellant 
and  of  the  public,  are  about  to  construct  such  elevated 
switch  track  over  said  roadway  and  will  do  so  unless  re- 
strained by  the  court." 

B.  F.  KicnoLsoN  and  Josiah  Burnham,  for  appellant. 
Bancroft  &  Adams,  for  appellees. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  question  to  be  decided  is  whether  a  bill  in  equity  to 
enjoin  the  railroad  companies  from  constructing  an  ele- 
vated side  track  from  their  main  elevated  track  to  the  coal 
yard  of  the  Stevens  Coal  Coinpany  can   be  maintained. 
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the  ordinance  there  must  have  been  a  side  track  connecting 
the  coal  yard  with  the  main  line  of  the  railroad  company. 
The  language  is,  *'  To  reach  any  industrial  or  commercial 
establishments  which  are  connected  with  said  line  so  to  be 
elevated,  by  existing  branch,  spur  or  side  tracks,  on  any 
land  adjoining  to  said  lines,"  etc.  But  even  though  the 
city  had  not  granted  permission  to  construct  the  side 
track,  its  construction  cannot  be  enjoined  at  the  suit  of  a 
private  person.  In  such  case  the  question  as  to  want  of 
authority  is  between  the  public  and  the  railroad  company, 
and  the  remedy  is  by  information  by  the  attorne}^  general, 
or  state's  attorney,  or  by  bill  for  injunction  by  the  city. 
Doane  v.  Lake  St.  El.  E.*^R.  Co.,  165  III.  510,  521.  Appel- 
lant's counsel  do  not  claim  that  there  is  iany  distinction,  in 
principle,  as  to  his  rights  in  the  premises,  between  the  con- 
struction of  a  side  track  connecting  the  premises  with  a 
surface  railroad,  and  one  connecting  the  premises  with  an 
elevated  railroad,  nor  is  there  any  such  distinction.  See 
the  Doane  case,  sxipra. 

We  find  no  error  in  the  record,  and  the  decree  will  be 
af&rmed. 

Affirmed. 


Myrtle  8.  Bennett  v.  First  National  Bank  of  Waterloo^ 

Iowa. 

Gen.  No.  11.328. 

1.  Bill  in  EQunr— w/io  cannot  maintain,  A  person  who  has  not  a 
substantial  equitable  interest  in  the  subject-matter  of  the  controversy, 
cannot  maintain  a  suit  in  equity  thereon. 

2.  Owner  op  notes — what  does  not  affect  right  of,  to  maintain  fore- 
closure. Where  the  complainant  in  a  bill  to  foreclose  ia  prima  facie  the 
owner  of  notes  secured  by  the  trust  deed  sought  to  be  foreclosed,  it  is 
immnterial  if  such  owner  at  the  time  of  receiving  the  same  by  assign- 
ment entered  into  some  arranp;ement  with  its  assignor  by  which  such 
assignor  agreed  to  reimburse  it  upon  its  failure  to  collect  the  same. 

3.  Ownership  op  votes— what  overcomes  prima  facie  case  arising 
from  posscsaion  and  production.    Such  prima  facie  case  is  overcome  by 
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,  evidence  introduced  by  a  defendant  and  cross-complainant  claiming 
title  to  notes  secured  by  the  trust  deed  sought  to  be  foreclosed,  by  which 
it  is  established  that  the  same  were  the  property  of  the  cross-complain- 
ant, and  were  tortiously  taken  from  her  by  one  through  whom  by 
mesne  conveyances  the  complainant  acquired  its  alleged  title,  as  well 
as  by  evidence  which  establishes  that  such  notes  were  the  property  of 
one  other  than  the  complainant  in  such  bill  who,  retaining  the  owner- 
ship of  such  notes  to  the  time  of  his  death,  had  by  wull  made  such 
defendant  his  sole  devisee. 

4.  Gift  causa  mortiq— what  is  not.  Althou'gh  such  a  gift  is  revo- 
cable by  the  donor  upon  recovery,  it  must  be  in  itself  when  made  abso- 
lute, and  not  a  delivery  to  a  third  person  to  return  on  recovery  of  the 
donor,  and  to  make  over  to  the  donee  only  on  the  contingency  of  the 
donor's  death. 

5 .  Gift  causa  mortis— ejfec<  of  pre-existing  indebtedness  existing  in 
favor  of  donee.  The  fact  that  there  existed  in  favor  of  the  donee  an 
indebtedness  due  from  the  donor,  does  not  supply  the  defects  of  an  at- 
tempted gift  causa  mortis, 

6.  Title  to  notes — what  Essential  to  pass.  Valid  delivery  is  essen- 
tial to  pass  the  title  to  notes  secured  by  trust  deed.  i 

Foreclosure  proceeding.  Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1904.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  December  15,  1904. 

A.  C.  Noble,  for  plaintiff  in  error;  Ives,  Mason  &  Wy- 
MAN,  of  counsel 

Ashcraft  &  Ashcraft,  for  defendant  in  error;  E.  M.  Ash- 
craft,  of  counsel. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  Cook 
county,  by  which  it  is  sought  to  reverse  a  decree  of  sale  in 
a  foreclosure  suit  obtained  b}^  the  defendant  in  error  in  that 
court. 

The  contention  turns  upon  the  ownership  of  the  notes 
secured  by  the  trust  deed  on  which  the  decree  of  foreclosure 
sale  was  entered.  Defendant  in  error  claims,  and  the  court 
below,  confirming  herein  a  report  of  the  master  to  whom  the 
case  had  been  referred,  found,  that  the  defendant  in  error 
is  such  owner,  and  entitled  to  maintain  the  suit  and  to 
secure  the  benefit  of  this  decree.     The  plaintiff  in  error, 
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the  principal  defendant  below,  denies  this,  and  asserts  that 
by  the  evidence  produced  before  the  master,  the  prima 
fade  case  made  in  this  respect  in  favor  of  the  complainant, 
the  First  National  Bank  of  Waterloo,  by  its  production  of 
the  notes  described  in  the  bill,  was  overcome,  and  that  the 
bill  of  said  bank  asking  the  foreclosure  should  therefore 
have  been  dismissed  fof  want  of  equity. 

The  claim  of  plaintiff  in  error  to  this  effect  is  twofold. 
Plaintiff  in  error. insists  in  the  first  ))lace,  that  even  under 
the  assumption  that  one  Eliza  V.  Bennett,  (from  whom, 
mediately  or  immediately,  the  evidence  shows  that  the 
notes  in  question — made  by  Myrtie  S.  Bennett  to  her  own 
order,  and  endorsed  by  herself  in  blank — were  obtained  by 
the  defendant  in  error,  the  First  National  Bank  of  Water- 
loo,) was  the  legal  holder  or  owner  of  such  notes  at  the  time 
she  transferred  them  to  the  bank,  or  to  the  bank's  assignor, 
the  evidence  makes  it  plain  that  she  so  transferred  them  for 
collection  onl}',  and  still  retains  her  beneficial  ownership  of 
them.  From  this  it  follows,  it  is  urged,  that  the  proper 
persons  are  not  before  the  court  as  parties  complainant  or 
otherwise,  and  the  bill  should  be  dismissed. 

While  it  is  true,  as  claimed  b}^  counsel  for  plaintiff  in 
error,  that  a  party  who  has  not  the  substantial  equitable 
interest  in  the  subject  matter  of  the  controversy  cannot 
maintain  a  suit  in  equity  as  the  actual  party  in  interest,  we 
do  not  think  that  there  is  any  such  showing  in  the  evidence 
in  this  cause  concerning  the  transactions' with  these  notes 
subsequently  to  their  coming  into  the  hands  of  Eliza  V. 
Bennett,  as  should  overcome  the  presumption  of  their  bene- 
ficial ownership  by  the  complainant,  arising  from  their  pos- 
session and  production  by  it. 

Eliza  V.  Bennett  testified  that  after  she  had  obtained 
these  notes  in  the.manner  which  will  be  hereafter  discussed, 
she  took  Charles  F.  Bennett's  note  for  them  and  turned 
them  over  to  him,  and  that  he  dealt  with  the  bank.  If  the 
bank  owns  the  notes  {us  prima  facie  it  would  seem  to  do, 
if  Eliza  V.  Bennett  owned  them  when  she  turned  them  over 
to  Charles  F.  Bennett),  it  is  immaterial  what  guaranty  or 
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arrangement  for  recoupment  or  reclamation,  if  they  were 
not  collected,  might  have  been  entered  into  by  it  with  its 
assignor.  No  greater  right  is  claimed  by  defendant  in 
error  for  itself  than  Eliza  V.  Bennett  would  have  had  while 
she  held  the  notes;  but  we  think  there  is  no  evidence  that 
it  has  not  as  much.  If  we  were  to  hold  that  Eliza  V.  Ben- 
nett was  the  legal  holder  of,  and  had  the  beneficial  owner- 
ship in,  the  notes  in  question  at  the  time  they  were  in  her 
hands,  we  should  find  no  difficulty  in  sustaining  this  decree 
in  favor  of  defendant  in  error. 

But  the  second  branch  of  the  contention  of  the  plaintiff 
in  error  raises  a  much  more  serious  objection  to  the  com- 
plainant's title  to  the  notes.  It  is  that  Eliza  V.  Bennett, 
whose  claim  to  have  been  a  legal  holder  of  said  notes  rests 
upon  her  having  acquired  them  from  her  son,  John  C.  Ben- 
nett, as  colliiteral  security  for  an  outstanding  indebtedness 
from  her  said  son  to  her,  larger  than  their  amount,  never 
was  in  fact  such  legal  holder  of  them  and  never  did  so  ac- 
quire them  as  collateral  security.  It  is  claimed,  on  the 
contrary,  that  they  came  into  possession  of  the  said  Eliza 
V.  Bennett  through  tortious  and  unwarranted  acts  of  other 
parties  who  had  no  legal  interest  in  them,  and  who  acted 
in  her  behalf. 

The  plaintiff  in  error,  who  is  the  signer  of  the  notes,  al- 
leges that  she,  said  plaintiff  in  error,  is  also  the  owner  and 
legal  holder  of  them.  She  claims  primarily  that  she  owns 
them  in  her  individual  right,  and  has  always  so  owned  them 
since  they  were  executed,  and  that  she  never  parted  with 
such  ownership  to  Eliza  V.  Bennett  or  to  John  0.  Bennett, 
or  to  any  other  person.  To  establish  this  alleged  right  to 
them,  and  to  secure  the  delivery  of  the  said  notes  to  her, 
she  filed  her  cross-bill  in  the  court  below,  which,  with  the 
answers  thereto,  was  a  part  of  the  pleadings  on  which  the 
cause  was  heard  and  the  decree  entered. 

But,  secondarily,  she  insists  that  if  John  C.  Bennett,  her 
husband,  through  whom  Eliza  V.  Bennett,  her  mother-in- 
law,  claimed  the  title  to  these  notes,  ever  was  the  owner  of 
them,  he  remained  so  until  his  death,  and  that  when  that 
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took  place  they  became  a  part  of  his  estate,  of  which,  it  in- 
cidentally appears  in  the  evidence,  she  is  the  sole  devisee. 
It  is  apparent,  of  course,  that  if  either  of  these  alternative 
contentions  of  plaintiflf  in  error  is  established  by  the  evi- 
dence, th^  prima  facie  case  made  in  favor  of  the  defendant 
in  error  by  the  possession  and  production  of  the  notes  is 
overthrown,  and  the  decree  must  be  reversed. 

A  statement  of  the  undisputed  facts  in  the  case  will  show 
how  these  contentions  arise. 

The  plaintiff  in  error  is  the  widow  of  John  C.  Bennett, 
who  had  formerly  been  a  physician,  but  who,  for  some  time 
before  his  death  at  Chicago  on  November  24, 1899,  had  been 
a  practicing  lawyer.  His  mother  resided,  or  at  all  events 
was  at  Waterloo,  Iowa,  in  1899,  and  was  then  over  seventy 
years  old.  Dr.  Bennett  visited  with  her  there  in  August 
of  that  year,  and  while  there  received  from  her  six  thousand 
dollars,  to  represent  which  he  gave  her  a  note  reading  as 
follows : 

"Sept.  1,1899. 

On  the  1st  day  of  Sept.,  1910,  for  value  received  I  prom- 
ise to  pay  Eliza  V.  Bennett  $7,142.86  with  interest  thereon 
at  1%  payable  quarter  yearly. 

John  C.  Bennett." 

Said  note  had  the  following  indorsement : 

"  $3,142.86  of  the  final  payment  is  hereby  endorsed  and 
paid  but  this  shall  not  apply  until  interest  for  the  whole 
amount  shall  have  been  paid.  Dated  at  Waterloo  this 
eleventh  day  of  September,  1899,  before  delivery." 

He  seems  contemporaneously  to  have  said  to  his  mother 
that  he  had  some  transactions  in  Chicago  in  which  he  could 
use  $6,000  with  profit,  and  out  of  some  of  those  transac- 
tions he  would  provide  her  security  for  the  note.  Dr.  Ben- 
nett returned  to  Chicago  on  October  15,  1899,  and  on  Oc- 
tober 20  he  wrote  to  his  mother  a  letter  which  contains  the 
following :  "  Tour  letters  have  come  duly  to  hand  and  have 
suggested  an  uneasiness  as  to  securities  and  monies.  *  *  * 
As  to  your  interests  I  have  arranged  to  give  you  as  collat- 
eral a  $2,500  1st  mtge.  bond  and  coupons  on  418  Warren 


Chicago — First  Distbict — A.  D.  1904.     387 

Bennett  v.  First  Nat.  Bank  of  Waterloo. 

and  this  with  the  Chicago  Title  &  Trust  Co.'s  guarantee  that 
it  is  a  first  lien  thereon  and  it  draws  7%  due  in  fiv^e  years. 
This  is  cashable  any  day  and  is  worth  more  than  its  face. 
It  is  not  for  sale.  Yesterday  I  bought  in  your  name  a 
judgment  against  420  Warren  Ave.  and  another  property 
for  11,800  first  lien,  which  gives  me  control  of  that  place. 
This  makes  $4,300.  *  *  *  The  remainder  will  in  due 
time  be  equally  well  placed  for  your  safety.  It  will  take  a 
few  days  for  the  Abstract  Co  to  get  prop,  in  shape,  so  1 
shall  not  send  them  possibly  till  you  come,  or  to  Peoria.  It 
will  require  care  or  risk  in  sending  them  through  the  mails. 
I  shall  try  and  have  these  such  that  if  you  get  too  much 
worried  and  any  of  the  '  heirs '  have  a  better  place  for  your 
means  I  can  ^ive  *  them '  the  cash,  but  you  may  be  sure 
no  one  will  speculate  with  your  funds  until  lam  compelled 
to  allow  it.  I  have  agreed  to  give  you  a  large  sum  for 
your  money,  and  am  in  shape  and  place  to  do  it,  but  if 
the  *  heirs '  want  to  do  otherwise  I  may  allow  you  to  let 
them.     *    *    * 

Your  aifect.  son, 

John  C.  Bennett." 
The  "$2,500  first  mortgage  bond  and  coupons  on  413 
Warren  avenue,"  which  this  letter  mentions,  are  the  note 
and  coupons  sought  to  be  foreclosed  in  this  suit.     They  had 
their  origin  as  follows : 

On  December  15,  1897,  an  incumbrance  had  been  made 
on  the  property  at  418  Warren  avenue  by  one  Giles  and 
wife,  the  owners,  to  secure  a  loan  of  $2,000  made  by  the 
Chicago  Title  &  Trust  Co.  as  guardian  of  the  estate  of  a 
minor,  unconnected  with  this  litigation.  On  June  7,  1899, 
John  C.  Bennett,  having  been,  apparently,  reproached  by 
officers  of  the  trust  company  for  recommending  to  it  this 
loan  to  the  Giles,  which,  as  interest  was  defaulted,  was  not 
therefore  satisfactory,  took  up  the  same  from  the  trust 
company  and  paid  therefor  $2,121.  Dr.  Bennett  then  gave 
the  notes  and  trust  deed  to  a  lawyer,  a  Mr.  Eley,  who  pre- 
pared a  bill  to  foreclose  on  them,  which  was  afterward  filed. 
The  bill  was  brought  in  the  name  of  John  C.  Bennett.     A 
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Myrtie  S.  Bennett  went  together  to  the  Snow  vaults,  where 
a  box  was  hired  in  the  name  of  Myrtie  S.  Bennett  at  her, 
Miss  Lowe's,  suggestion,  and  the  papers  which  Miss  Lowe 
had  were  put  into  it.  On  November  15, 1899,  John  C.  Ben- 
nett, who  was  frequently  at  least  in  an  excited  condition 
and  very  nervous  and  irritable  from  his  fever  during  his  ill- 
ness, declared  that  he  wanted  the  papers  which  were  in  the 
Snow  vault,  and  which,  it  is  to  be  supposed  from  what  had 
previously  taken  place,  he  thought  were  in  a  box  in  Ella 
Lowe's  name,  put  in  the  possession  of  his  sister,  one  Dr. 
Parker,  who  was  a  physician,  and  who,  although  residing 
at  Peoria,  had  been  with  him  much  during  his  illness. 
He  did  not,  according  to  Mrs.  Parker's  testimony,  tell  her 
^vhat  the  papers  were,  but  she  says  that  at  the  time  she 
knew  that  he  had  received  $6,000  from  her  mother,  and  she 
supposed  the  papers  were  her  mother's  security.  As  the 
conversation  on  this  subject  between  John  C.  Bennett  and 
Mrs.  PArker  is,  in  our  view  of  this  cause,  one  of  the  very 
vital  points  on  which  our  action  must  turn,  we  quote  from 
the  record  Mrs.  Parker's  statements  of  what  occurred  and 
what  was  said  between  them  : 

"  Dr.  Merrill  was  in  the  sick  room.  Mrs.  Myrtie  Bennett 
came  to  me — I  was  somewhere  in  the  front  part  of  the 
house,  and  said,  '  John  is  talking  to  Dr.  Merrill  about  ma's 
business,  and  I  wish  you  would  go  in  and  quiet  him.'  1 
went  in  the  room  and  the  minute  he  saw  me  he  says,  *  Dr. 
Merrill,  there  is  the  girl — I  want  you  to  put  those  papers 
in  her  possession.  1  want  you  to  put  the  box  in  her  name.' 
*  *  *  The  minute  John  saw  me,  before  I  had  a  chance 
to  say  anything  to  him,  he  says, '  There  is  the  girl ' — those 
are  the  words  he  said.  '  Put  that  box  in  her  name;'  and 
1  immediately  said,  'John,  don't  do  anything  more  about 
that  business  until  you  get  well;  then  fix  it  up  to  suit 
yourself.'  He  says,  *  There  is  no  use  talking  to  me;  1  will 
not  be  quiet  until  Dr.  Merrill  comes  back  and  tells  me  the 
box  is  in  your  name  or  your  possession.'  *  *  *  He  points 
his  finger  at  Mrs.  Myrtie  Bennett  and  he  says,  '  Donna, 
she  wants  to  get  those  papers  in  her  possession.'     *    *     * 
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He  says,  '  Go  now  with  Ella  Lowe  and  Dr.  Merrill  and  get 
those  papers  put  in  your  name,  and  Dr.  Merrill  come 
back  and  tell  me  that  it  is  done.'  *  *  *  After  the 
thing  was  all  quieted  down  at  that  time,  I  cannot  say 
whether  it  was  that  afternoon  of  the  same  day  or  the  next 
day,  I  said  to  Mrs.  Myrtie  Bennett,  '  What  papers  are 
these?'  '  Why,'  she  says,  '  they  are  ma's  papers,  they  are 
your  mother's  papers  to  secure  her  property.'  Up  to  that 
time  I  knew  nothing  about  what  the  papers  were — what 
was  the  contents  of  the  vault." 
Further  on  in  her  direct  testimony  this  occurs : 
"  Q.  Now,  was  there  any  arrangement  with  you  as  to 
what  should  bo  done  with  these  papers  if  your  brother  got 
well  i  A.  My  brother  said  it  was  to — that  1  was  to  hold 
them  in  escrow  for  my  mother  in  case  of  his  death^  hut  if  he 
lived  I  was  to  deliver  them  to  him. 
Q.     Was  there  anything  said  about  the  rate  of  interest  ? 

*  *  *  A.  My  brother  said  to  me,  if  I  remember  right 
— the  same  time  that  the  papers  were  transferred,  it  was  dur- 
ing that  same  conversation — that  he  said  his  mother  was 
to  get  seven  per  cent,  but  he  expected  to  make  ten  per 
cent  out  of  it  for  her.    *    *    * 

Q.  Now  J  when  was  it  said  that  if  your  brother  recovered 
the  papers  should  be  turned  back  to  him  ?  A.  *  *  * 
It  was  probably  the  next  day  after  I  had  received  posses- 
sion of  the  box  that  my  brother  asked  me  to  get  the  law 
book   and   read   what  it  meant  as  to  papers  in  escrow. 

*  *  *  I  was  going  to  say  I  didn't  know  whether  that 
conversation  was  the  same  day  or  whether  it  was  the  day 
following." 

On  cross-examination  Mrs.  Parker  repeats  the  conversa- 
tion as  at  first  given  by  her,  and  these  questions  and  an- 
swers also  occur : 

*'  Q.  When  he  said  :  *  There  is  the  girl — I  want  her  to 
have  possession  of  the  papers,'  did  you  have  any  idea  what 
papers  ho  was  talking  about?  A.  1  didn't  know  any- 
thing about  the  papers,  *  *  *  not  more  than  in  a 
general  way;  I  supposed  it  was  my  mother's  security. 
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Q.  When  he  said  that,  '  There  is  the  girl,  1  want  her  to 
have  those  papers,'  f'i  I  he  say  whose  papera  they  were? 
A.     No,  sir;  he  said  it  just  as  I  told  you. 

Q.  And  that  is  everything,  then,  that  he  said  then  ?  A. 
Yes,  sir. 

Q.  Is  that  all  the  conversation  you  ever  had  with  him 
about  those  papers  ?  A.  After  we  came  back  from  the 
vault  he  wanted  to  Iknow  if  I  understood  what  it  was  to 
hold  the  papers  in  escrow.  *  *  *  When  we  returned, 
it  was  probably  the  same  day,  he  wanted  to  know  if  I 
understood  what  it  meant  to  hold  the  papers  in  escrow  in 
case  of  his  death  to  be  delivered  to  his  mother;  but  he 
wanted  me  to  go  and  get  a  law  book,  whatever  it  was,  and 
read  to  him  so  that  he  was  sure  that  he  understood.  I 
didn't  do  it;  I  put  him  off. 

Q.  Now,  he  told  you  on  this  second  occasion  that  you 
held  those  in  escrow  ?    A.     Yes,  sir. 

Q.  And  asked  you  if  you  knew  what  an  escrow  agree- 
ment meant?    A.     Yes,  sir. 

Q.  How  do  you  know  that  the  doctor  did  not  know  but 
what  the  vault  was  in  his  wife's  name  all  the  time?  A. 
lie  asked  Dr.  Merrill  and  Ella  Lowe  and  myself  to  go  to 
the  vault  and  have  the  box  changed  from  Ella  Lowe's 
name  to  my  name." 

As  a  result  of  the  first  conversation  between  Dr.  Bennett 
and  his  sister,  and  after  some  objection  on  Mrs.  Myrtie  S. 
Bennett's  part,  Mrs.  Myrtie  S.  Bennett,  Dr.  Merrill  and 
Dr.  Parker  went  to  the  vault,  where  a  transfer  of  the  box 
to  the  name  of  Mrs.  Parker  was  made,  and  both  keys,  as 
Mrs.  Parker  says — or  as  Mrs.  Myrtie  S.  Bennett  seems  to 
imply  in  her  testimony,  of  one  of  the  keys  only — was  made 
to  Mrs.  Parker.  Mr.  Snow,  the  vault  proprietor,  testified 
that  after  Xovember  15,  and  until  November  27,  both  Mrs. 
Parker  and  Mrs.  Bennett  had  the  right  of  access  to  the 
box.  On  November  27  it  was  retransferred  to  Myrtie  S. 
Bennett  solely. 

John  C.  Bennett  died  on  November  24.  On  November 
25  Mrs.  Parker,  accompanied  by  her  brother,  Garrett  Ben- 
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nett,  only,  went  to  the  box  and  examined  the  papers  in  it. 
They  found  there  two  certificates  of  deposit  on  some  bank 
or  banks,  amounting  to  about  $1,500,  an  assignment  to 
Eliza  V.  Bennett  of  a  judgment  for  $1,800,  which  is  called 
the  Sari  judgment  and  undoubtedly  was  the  judgment  re- 
ferred to  in  Dr.  Bennett's  letter  to  Eliza  V.  Bennett  of 
October  20,  and  the  $2,500  note  and  coupons  in  question 
here,  signed  by  Myrtie  S.  Bennett.  They  left  all  these 
papers  in  the  box,  but  on  November  27,  the  day  after  Dr. 
Bennett's  funeral,  they  called  for  Mrs.  Myrtie  S.  Bennett, 
and  with  her  again  went  to  the  Snow  vaults,  where,  at 
least  without  the  affirmative  action  or  consent  of  Myrtie  S. 
Bennett,  they  took  from  the  box  all  the  papers  above 
enumerated.  The  certificates  of  deposit  they  cashed  at  a 
Chicago  bank,  and  the  money  realized  on  them,  together 
with  the  assignment  of  judgment  and  the  note  and  coupons 
involved  in  this  cause,  the}'  carried  to  Peoria  and  turned 
over  to  Eliza  V.  Bennett.  From  this  delivery  to  Eliza  V. 
Bennett  and  her  subsequent  dealing  with  the  paper,  the 
alleged  right  of  the  defendant  in  error  to  maintain  its  suit 
sprang. 

We  have  given  above  a  statement  only  of  undisputed 
matters.  There  are  several  questions  arising  in  the  cause 
concerning  which  there  is  greater  or  less  conflict  of  evi- 
dence. 

The  original  ownership  of  the  $2,500  note  executed  by 
Myrtie  S.  Bennett  is  in  dispute,  and  this  is  connected  with 
the  subsidiary  question  of  the  ownership  of  the  precedent 
Giles  mortgage.  Plaintiff  in  error  insists  that  she  owned 
the  Giles  mortgage  after  it  was  taken  up  by  Dr.  Bennett  at 
the  Chicago  Title  &  Trust  Co.,  and  that  she  has  at  all 
times  since  their  execution  owned  the  notes  made  by  her- 
self and  secured  by  the  trust  deed  which  is  in  her  posses- 
sion, and  that  they  represent  no  liability  or  indebtedness 
of  hers  to  anybody;  and  she  gave  and  produced  testimony 
tending  to  prove  this. 

Defendant  in  error,  on  the  other  hand,  contends,  and 
produced  evidence  tending  to  prove,  that  Dr.  John  C.  Ben- 
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nett  owned  the  Giles  mortc^age  and  paid  for  it  from  bis 
own  resources,  and  that  the  execution  of  the  note  for 
82,500  and  coupons  and  trust  deed  securing  the  same  by 
Myrtie  S.  Bennett  was  for  the  purpose — since  the  title  to 
the  property  was  put  into  her  hands  on  the  foreclosure  set- 
tlement— of  enabling  her  to  give  to  John  C.  Bennett,  who 
had  owned  the  Giles  mortgage,  the  proper  security  to  rep- 
resent it  and  take  its  place. 

It  is  also  disputed  whether  this  $2,500  note  and  coupons 
of  Myrtie  S.  Bennett  were  among  the  papers  which  were 
given  by  John  C.  Bennett,  after  he  became  ill,  to  Ella 
Lowe  and  by  her  placed  in  the  Snow  vault  deposit  box. 
The  plaintiff  in  error  swears  that  they  were  not,  but  that 
the  box  had  been  leased  by  her  before  Miss  Lowe  and  she 
together  went  to  it  and  placed  therein  the  assignment  of 
judgment  and  certificates  of  deposit,  which  she  alleges  were 
the  only  documents  given  by  Dr.  Bennett  to  Miss  Lowe.. 
She  says  that  the  $2,500  note  and  coupons  and  mortgage 
insurance  policy  were  placed  in  the  box  by  herself  at  some 
time  before  or  after  that  day.  It  is  urged  on  her  behalf, 
also,  that  circumstances  corroborate  this  claim  of  hprs. 

On  the  other  hand,  the  defendant  in  error  claims  that 
Dr.  Bennett  gave  this  $2,500  note  and  coupons  to  Miss 
Lowe  with  the  assignment  of  judgment  and  certificates  of 
deposit,  and  that  they  were  all  placed  in  the  safety  deposit 
box  together  by  Miss  Lowe  at  the  time  the  box  was  first 
.  rented  in  the  name  of  Myrtie  S.  Bennett. 

It  is  disputed,  or  at  least  left  somewhat  doubtful  in  the 
testimony,  whether  Mrs.  Eliza  V.  Bennett  was  at  the  house 
of  Dr.  Bennett  at  the  time  of  the  delivery  of  papers  before 
described  by  Dr.  Bennett  to  Ella  Lowe,  and  on  November 
15,  at  the  time  of  the  transfer  of  the  box  to  Mrs.  Parker. 
Mrs.  Myrtie  S.  Bennett  says  that  Mrs.  Eliza  Bennett  **  was 
at  the  house  while  Dr.  Bennett  was  sick."  Miss  Lowe 
testifies  that  she  thinks  Mrs.  Eliza  Bennett  was  at  the  house 
while  she.  Miss  Lowe,  had  the  papers  in  her  trunk,  and  that 
she  talked  with  Mrs.  Eliza  Bennett  about  them  after  they 
had  been  put  into  the  vault,  which  she  says  she  thinks  was 
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three  or  four  days  only  before  the  box  was  transferred  to 
Dr.  Parker. 

Dr.  Parker,  who  says  she  came  from  Peoria  to  be  with 
her  brother  on  November  3,  and  went  home  on  the  11th, 
returned  again  on  the  13th,  and  left  again  on  the  19th  or 
20th,  was  asked :  "  Was  your  mother  at  Peoria  at  the  time 
you  left  the  second  time,  or  where  was  she  ? "  and  answered, 
"I  do  not  remember  the  date  my  mother  left  here  for 
Peoria,  and  it  is  hard  for  me  to  say  whether  she  was  in 
Peoria  the  day  I  came  back  the  second  time  or  not."  Be- 
ing, however,  further  pressed  by  the  question,  "  Was  she 
here  the  day  that  those  keys  were  given  you  ? "  she  an- 
swered :    "  I  think  not,  I  am  sure  not." 

It  is  disputed  whether  or  not  at  the  time  of  the  delivery 
of  papers  by  Dr.  Bennett  to  Miss  Lowe,  and  at  the  time  of 
the  transfer  of  the  box  to  Mrs.  Parker  at  his  suggestion, 
he  was  sane,  or  so  affected  by  the  fever  as  to  be  delirious 
and  incapable  of  legally  binding  action.  It  is  disputed 
whether  Myrtie  S.  Bennett  voluntarily  had  the  safety 
deposit  box  transferred  to  Mrs.  Parker  and  gave  up  all  the 
keys  to  her,  or  whether  she  surrendered  the  entire  control 
of  it  only  under  vigorous  protest  and  on  the  representation 
that  her  husband's  life  depended  on  it,  and  only  upon  con- 
dition that  she  herself  should  also  have  access  to  the  box, 
and  that  Dr.  Parker  would  not  touch  the  contents  of  the 
box  and  would  not  go  to  it,  except  with  her  knowledge. 

It  is  disputed  whether  or  not,  shortly  after  the  transfer 
of  the  box  to  Mrs.  Parker,  and  before  the  papers  were  taken 
away  by  Mrs.  Parker  and  Garrett  Bennett,  Mrs.  Myrtie  S.- 
Bennett referred,  speaking  to  Mrs.  Parker,  to  all  the  papers 
in  the  box  as  "your  mother's  papers,  to  secure  her  property." 
It  is  also  disputed  whether  Myrtie  8.  Bennett  allowed  the 
$2,500  note  and  coupons  and  mortgage  policy  to  be  taken 
out  of  the  safety  deposit  box  on  November  27,  without  any 
particular  objection,  or  whether,  on  the  contrary,  she  vig- 
orously protested  against  that  act,  and  only  allowed  it  be- 
cause physically  powerless  to  prevent  it.  But,  assuming 
that  in  connection  with  the  undisputed  evidence,  an  answer 
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favorable  to  the  defendant  in  error  should  be  given  to  every 
one  of  these  disputed  questions — that  is,  assuming  that  Dr. 
John  C.  Bennett  owned  the  Giles  mortgage  and  the  $2,500 
note  signed  by  Myrtie  S.  Bennett;  that  this  $2,500  note  and 
coupons  and  mortgage  policy  were  among  the  papers  given 
by  Dr.  Bennett  to  Miss  Lowe,  and  by  Miss  Lowe  put  into 
the  box  taken  in  Myrtie  S.  Bennett's  name;  that  Eliza  V. 
Bennett  was  not  at  Dr.  Bennett's  house  on  November  15, 
1S99;  that  at  all  times  during  his  illness  Dr.  Bennett  was 
sane  and  rational  enough  to  understand  and  be  able  to  attend 
to  his  business  affairs;  that  Mrs.  Myrtie  S.  Bennett  consented 
to  the  transfer  of  the  safety  deposit  box  to  Mrs.  Parker 
without  serious  objection,  and  gave  her  both  keys  and  full 
control  thereof;  that  shortly  after  the  said  transfer  she 
spoke  to  Mrs.  Parker  of  the  box  as  containing  Mrs.  Eliza 
Bennett's  papers,  and  said  that  among  them  was  the  $2,500 
note  signed  by  her;  and,  finally,  that  she  allowed,  without 
particular  objection,  on  November  27,  the  $2,500  note  and 
accompanying  coupons  and  policy  to  be  taken  out  of  the 
box  and  carried  away  by  Garrett  Bennett  and  Mrs.  Parker — 
still  we  are  of  opinion  there  would  be  no  sufficient  ground 
for  holding  that  Eliza  V.  Bennett  ever  became  the  legal 
holder  of  the  note  and  coupons  in  question,  and,  conse- 
quently, for  sustaining  the  master's  report  and  the  decree 
of  the  court  below  in  this  case. 

It  would  appear  from  the  record  that  the  position  was  at 
one  time  taken  before  the  master,  that  before  the  alleged 
delivery  of  the  note  in  controversy  to  Miss  Lowe,  and  be- 
fore, of  course,  therefore,  the  transfer  of  the  safety  deposit 
box  to  Mrs.  Parker,  Mrs.  Eliza  V.  Bennett  had  become  the 
legal  holder  of  the  note  as  collateral  security  for  the  indebt- 
edness of  Dr.  Bennett  to  her.  We  do  not  understand  that 
position  is  now  taken  by  the  defendant  in  error;  but  if  it 
were,  it  could  not  be  sustained.  It  would  rest  entirely  on 
the  letter  of  Dr.  Bennett  to  his  mother,  dated  October  20, 
1S99.  Conceding  that  this  letter  was  admissible  in  evi- 
dence, on  the  assumption  that  Dr.  Bennett  then  owned  the 
$2,500  note  therein  referred  to,  it  cannot  be  construed  as 
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anything  more  than  a  declaration  of  an  intention  to  give  in 
the  future  the  $2,500  note  as  security  for  his  own  existing 
indebtedness.  To  so  construe  it  as  to  make  it  a  declaration 
of  trust  that  he  held  as  his  mother's  agent  or  representative 
the  security  in  question,  and  to  hold  that  it  made,  through 
such  declaration,  Mrs.  Eliza  Bennett  the  legal  holder  of  the 
paper,  would  be  to  distort  the  plain  meaning  of  language 
and  to  wrest  the  law  from  well-established  principles.  If 
this  letter  did  not  constitute  Mrs.  Eliza  V.  Bennett  the 
legal  holder  of  the  notes,  there  was  nothing  else  to  do  so 
but  the  delivery  of  the  papers  to  Miss  Lowe  and  the  trans- 
fer of  the  box  to  Mrs.  Parker.  That  these  things  did  so  is 
the  finding  of  the  master,  confirmed  by  the  court  below. 

The  master's  third  finding,  on  which  the  fourth  and  con- 
clusive one  is  entirely  based,  is  that  "John  C.  Bennett  in  his 
lifetime  and  while  sane,  gave  through  Ella  Lowe  and  Mrs. 
Parker  the  said  notes  secured  by  the  trust  deed  to  his 
mother,  Eliza  V.  Bennett."  With  this  cAnclusion  we  are 
unable  to  agree.  The  delivery  to  Miss  Lowe  by  Dr.  Ben- 
nett  was,  according  to  her  own  testimony,  to  hold  the  papers 
and  return  them  to  him  if  he  did  not  die,  and  if  he  did,  onjy 
to  give  them  to  his  mother  on  certain  definite  conditions. 
This  plainl}'  appears  to  us,  not  a  delivery  to  an  agent  or 
representative  of  Mrs.  Eliza  Bennett — which  could  alone 
give  to  the  act  the  significance  put  upon  it  by  the  master 
and  the  court  below — but  a  delivery  by  Dr.  Bennett  to  an 
agent  of  his  own,  which  agency  he  revoked  on  November 
15,  when  he  directed  the  papers  of  which  Miss  Lowe  had 
control  to  be  turned  over  to  Mrs.  Parker.  Nor  was  the  de- 
livery to  Mrs.  Parker  a  delivery  to  an  agent  of  Mrs.  Eliza 
V.  Bennett.  The  testimony  of  Mrs.  Parker  leaves  it  some- 
what in  doubt  just  when  Dr.  Bennett  gave  her  instructions 
as  to  the  disposition  of  the  papers,  but  it  is  clear  from  her 
testimony  that  he  said  nothing  to  her  about  their  being  for 
his  mother,  until  he  coupled  with  it  the  provision  about 
what  he  called  an  "escrow" — namely,  in  Mrs.  Parker's 
language,  "  that  I  was  to  hold  them  in  escrow  for  my  mother 
in  case  of  his  death,  but  if  he  lived  I  was  to  deliver  them 
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to  him."  This  was,  equally  with  the  delivery  to  Miss  Lowe, 
a  delivery  to  an  agent  of  his  own — not  of  his  mother's — 
and  this  agency  was  entirely  terminated  by  the  death  of 
Dr.  Bennett  on  November  24:, 

As  the  Supreme  Court  of  Illinois  says  in  Kapp  v.  Phenix 
Ins.  Co.,  113  111.  390,  397,  "It  is  a  familiar  rule  of  law 
that  requires  no  citation  of  authority  for  its  support,  that 
the  death  of  a  principal  is  per  se  a  revocation  of  the  agent's 
authority,  and  hence  all  contracts  or  other  engagements 
subsequently  entered  into  by  the  latter  on  behalf  of  the 
principal  are  absolutely  void  as  to  his  legal  representa- 
tives." 

It  is  not  necessary  to  discuss  the  question  of  gifts  catcsa 
mortis^  for  counsel  for  defendant  in  error  disclaim  any  re- 
liance on  the  transaction  as  such  a  gift.  But  it  may  be  well 
to  say  that  as  a  gift  causa  mortu,  it  could  not  be  sustained, 
because,  although  such  a  gift  is  revocable  by  the  donor  upon 
his  recovery,  it  biust  be  in  itself  when  made  absolute,  and 
not  a  delivery  to  a  third  person  to  return  on  recovery  of 
the  donor,  and  to  make  over  to  the  donee  only  on  the  con- 
tingency of  his  death.  Nor  do  we  know  of  any  rule  of  law 
which  makes  such  a  disposition  of  property,  with  such  in- 
structions, to  a  third  person,  any  more  valid  and  enforcea- 
ble when  there  is  the  consideration  of  a  pre-existing  in- 
debtedness, than  when  it  is  a  gill.  Of  the  cases  cited  by 
defendant  in  error  on  this  point,  Hagemann,  Adm'rs,  v. 
Ilagemann,  201  III.  378,  is  evidently  not  germane  to  this 
case.  It  decides  nothing  more  than  that  a  full  and  com- 
plete gift  between  living  persons  is  not  to  be  held  revoked 
because  the  donor  borrows  the  thing  given  from  the  donee 
and  happens  to  have  it  with  him  when  he  dies.  Nor  can 
Lang  V.  Dietz,  191  III.  161,  affirming  93  111.  App.  148,  be 
considered  authority  for  the  position  of  defendant  in  error. 
Its  decision  in  the  Supreme  Court  seems  to  turn  largely 
on  the  fact  that  the  husband  of  Mrs.  Lang,  who  set  up  the 
invalidity  of  a  contract  made  by  his  deceased  wife,  had  him- 
self participated  in  its  making,  and  received  and  was  enjoy- 
ing  the  consideration  therefor.     It  is  true  that  the  opinion 


Chicago— First  Distkict— A.  D.  1904.     399 

Bennett  v.  First  Nat.  Bank  of  Waterloo. 

of  Judge  Horton  in  the  Appellate  Court,  while  discussing 
principally  the  question  of  consideration  for  the  note  which 
Mrs.  Lang  executed  to  her  niece's  order  before  her  death, 
mentions  incidentally  that  the  trust  deed  and  the  note  were 
given  to  the  witness  Oehraan  (the  notary  who  prepared 
them)  by  Mrs.  Lang  to  take  care  of  them,  and  if  she  should 
die^  to  have  the  trust  deed  recorded  with  the  quit-claim  deed 
to  her  husband,  with  directions  to  record  the  trust  deed 
first."  But  it  does  not  appear  that  there  were  any  instruc- 
tions that  the  note  or  even  the  trust  deed  were  to  be  re- 
delivered  to  Mrs.  Lang  in  case  she  recovered.  The  note  and 
trust  deed  were  treated  by  both  courts  as  an  executed  and 
delivered  contract  on  a  valid  consideration,  to  which  appel- 
lant's ancestor  in  title  was  a  party.  The  questions  involved 
in  the  case  at  bar  were  not  present  in  it  nor  considered. 

While,  as  we  have  said,  there  is  dispute  as  to  the  willing- 
ness with  which  Mrs.  Myrtie  S.  Bennett  consented  to  the 
transfer  of  the  box  which  contained  the  note  in  controversy, 
or  the  vigor  of  the  protest  she  made  against  the  removal  of 
that  note  from  the  box,  we  think  tliere  can  be  no  success- 
ful contention  made  that  she  consented  to  any  broader  or 
more  decisive  disposition  of  the  security  than  her  husband 
had  made.  We  say  this  because  counsel  urge  in  their  argu- 
ment that  even  if  plaintiff  in  error,  rather  than  Dr.  Ben- 
nett, owned  the  note,  it  was  hypothecated  by  her  to  secure 
the  debt  of  Eliza  V.  Bennett.  This  does  not  seem  to  us. 
borne  out  by  the  record.  At  the  very  utmost,  all  that 
could  be  said  of  her  acquiescence  was  that  it  was  acquies. 
ence  in  her  husband's  intent  and  act,  and  as  these  latter 
were  not  effectual  to  carry  the  title  to  the  note  to  Mrs. 
Eliza  Y.  Bennett,  her  acquiescence  in  them  could  not  be. 

We  have  assumed  as  indicated,  in  disposing  of  this  cause 
on  the  grounds  stated,  among  the  other  disputed  points, 
that  Mrs.  Eliza  V.  Bennett  was  not  at  Dr.  Bennett's  house 
on  November  15.  But  she  was  certainly  there  before  that 
time  during  his  illness,  and  while  he  was,  as  the  evidence 
shows,  worrying  about  a  proper  arrangement  concerning 
the  debt  due  to  her.     The  argument  that  if  he  intended  an 
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actual  and  decisive  delivery  to  her  of  the  note  in  question, 
rather  than  one  which,  perhaps  without  his  knowledge, 
the  law  did  not  allow  him  to  make,  he  would  have  given  it 
to  her  directly,  still  has  force,  although  it  be  assumed  that 
on  the  precise  day  of  the  transfer  she  was  not  in  Chicago. 

In  sustaining  on  these  grounds  the  fourth  and  fifth  errors 
assigned,  we  dispose  of  the  original  bill  in  this  cause.  We 
must  reverse  the  decree  with  instructions  to  dismiss  the  bill 
for  want  of  equity.  We  are  not  called  upon  by  the  record 
and  the  assignments  of  error  to  pass  upon  the  proper  action 
of  the  court  below  on  the  cross-bill  of  Myrtio  S.  Bennett. 
Whether  it  shall  allow  the  cross-bill  to  go  with  the  original 
bill  or  reserve  it  by  special  order,  is  for  that  court  to  deter- 
mine. But  in  view  of  the  foregoing  opinion,  we  think  it 
proper  to  say,  that  in  assuming  for  the  purpose  of  this  de- 
cision, an  answer  to  the  various  disputed  questions  of  fact, 
favorable  to  the  defendant  in  error,  we  are  not  to  bo  under- 
stood as  making  findings  on  them. 

Inasmuch  as  the  considerations  we  have  called  attention 
to  are  sufficient  to  dispose  of  the  cause,  we  do  not  think  it 
necessary  or  advisable  to  discuss  the  conflicting  evidence  on 
these  points.  Upon  the  one  most  material  in  the  consider- 
ation of  the  cross-bill,  viz.,  the  ownership  of  the  $2,500 
note  during  John  C.  Bennett's  lifetime,  there  can  be  found 
in  the  record  significant  and  important  matters  to  support 
each  theory  urged.  We  make  no  finding  on  it  and  express 
no  opinion  on  it. 

We  regret  that  we  feel  obliged  to  say  that  we  have  found 
the  strictures  on  the  abstract  of  the  record  furnished  by 
plaintiff  in  error  in  this  cause,  made  by  counsel  for  de- 
fendant in  error  in  their  brief  and  in  their  oral  argument, 
to  be  justified.  The  abstract  is  defective  and  insuflicient, 
and  labor  and  time  of  the  court  which  could  be  ill  afforded 
have  been  used  in  consulting  at  length  the  record.  Counsel 
should  remember  that  however  desirable  a  thoroughly  pre- 
pared brief  and  argument  may  be  to  assist  the  court,  it  is 
still  more  desirable  that  the  work  of  abstracting  the  record- 
for  the  court's  use  should  be  fairly,  thoroughly  and  con- 
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scientiously  performed.     There  will  be  no  costs  taxed  for 
the  abstract  in  this  case. 

Meveraed  and  remanded  with  directions  to  dismiss  orig- 
inal hill  and  for  further  proceedin^/s  not  inconsistent  with 
this  ojpinion. 


Lemuel  L.  Brown  ?•  John  Peterson. 

Gen.  No.  11,6!!0. 

1.  Injunction  bill— consfrwch'on  of  order  of  reference  entered  upon 
fUhig  of.  Notwithstanding  an  order  referring:  a  bill  for  injunction  to  a 
master  to  pass  upon  the  question  as  to  whether  an  injunction  should 
issue,  does  not  refer  to  a  temporary  injunction,  such  is  held  in  this 
case  to  have  been  the  plain  nature  and  scope  of  the  order. 

2,  Injunction — what  conclusi'oe  of  wrongful  issuance  of.  The  fact 
that  a  motion  for  the  dissolution  of  an  injunction  was  made,  heard  and 
granted,  is  conclusive  evidence  that  the  same  was  wronp^fully  issued. 

8.  Assessment  of  dx^xqks— effect  of  failure  to  issue  injunction 
writ  upon  right  to.  Where  an  injunction  was  ordered  it  is  immaterial, 
so  far  as  the  right  to  an  assessment  of  damages  is  concerned,  whether 
the  writ  ordered  actually  issued. 

4.  Assessment  op  damages — what  facts  essential  to  eustain.  In 
order  to  sustain  an  order  assessing  damages  upon  the  dissolution  of  an 
injunction,  it  is  only  necessary  that  such  order  should  find  damnifica- 
tion by  the  defendant  and  the  extent  thereof. 

5.  Deckek— what  facts  sufficient  to  stistain.  Not  evidentiary  or 
probative  facts,  but  ultimate  facts  alone,  are  all  that  is  necessary  to 
find  in  any  decree  to  sustain  it. 

Proceeding  for  injunction.  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1903.  Affirmed.  Opinion  filed  December 
15,  1904. 

David  S.  Geer,  for  plaintiff  in  error. 
Thomas  B.  Lantry,  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

Lemuel  L.  Brown,  the  plaintiff  in  error,  filed  his  bill  of 
complaint  in  chancery  against  John  Peterson,  the  defend- 
ant in  error,  in  the  Circuit  Court  of  Cook  count}^  on  Sep- 
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tember  30,  1901.  The  bill  alleged  that  complainant,  the 
present  plaintiflf  in  error,  was  the  owner  of  certain  prem- 
ises in  the  villa<^e  of  Lemont  in  Cook  county,  Illinois; 
that  a  lease  of  them  had  been  secured  by  the  defendant 
Peterson,  defendant  in  error  herein,  from  the  complain- 
ant's ancestor  in  title,  deceased,  by  conspiracy  and  fraud; 
that  various  grievances  and  improper  acts  in  violation  of 
the  covenants  of  the  lease  wer^  being  committed  by  the 
defendant,  and  prayed  that  the  lease  should  be  cancelled 
and  that  the  defendant  Peterson  might  be,  until  the  fur- 
ther order  of  the  court,  enjoined  from  tearing  down  any 
of  the  gates  and  fences  on  certain  portions  of  the  premises 
described  in  the  lease,  from  disturbing  the  complainant  in 
the  possession  of  a  certain  part  of  the  said  premises, 
(which  he  alleged  himself  to  be  still  in  possession  of  not- 
withstanding the  lease  to  defendant,)  from  selling  intoxi- 
cating liquor  to  minors  or  to  intoxicated  persons  (on  the 
premises  leased),  from  keeping  open  a  tippling  house  on 
Sunday,  and  from  disturbing  the  peace  of  private  families, 
and  cutting  down  and  carrying  away  trees. 

The  defendant  answered  the  bill,  denying  all  the  mate- 
rial allegations  thereof;  but  on  reference  to  a  master  in  chan- 
cery, by  an  order  entered  September  30,  1901,  "to  take 
proof  of  all  the  material  allegations  in  the  said  bill  con- 
tained and  report  the  same  to  the  court  with  his  opinion  on 
the  law  and  the  evidence,"  the  master  reported  that  upon 
due  notice,  appearance  of  the  parties  and  hearing,  "  the 
master  is  of  opinion  and  therefore  finds  that  an  order  of  the 
court  should  be  entered  "  enjoining  the  defendant  from  do- 
ing these  acts :  first,  tearing  down  certain  gates  and  fences 
on  the  leased  premises,  or  interfering  with  the  peaceful 
possession  of  complainant  to  certain  premises  in  contro- 
versy; second,  cutting  down  or  carrying  away  trees  from 
said  premises;  third,  doing  anything  which  would  injure 
the  property  rights  of  complainant  in  the  premises  involved, 
or  anything  whereby  said  complainant  might  become  liable 
in  damages  to  third  persons,  and  recommended  "that  an 
injunction  be  issued  in  accordance  with  the  foregoing  find- 
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ings  upon  the  filing  by  complainant  of  an  injunction  bond 
in  the  penal  sum  of  two  hundred  and  fifty  dollars." 

On  May  29,  1902,  the  chancellor  ordered  "  that  an  in- 
junction issue  as  recommended  by  the  master  on  complain- 
ant filing  his  injunction  bond  in  the  sum  of  two  hundred 
and  fifty  dollars." 

On  June  7, 1902,  the  following  order  was  entered  :  "  This 
cause  coming  on  to  be  heard  upon  the  motion  to  dissolve 
the  injunction  heretofore  granted  herein  after  argument 
*  *  *  it  is  ordered  that  said  injunction  be  and  the  same 
hereby  is  dissolved  and  leave  is  hereby  granted  the  defend- 
ant to  file  his  suggestions  of  damages  herein  within  ten 
days  from  this  date,  and  leave  is  also  granted  the  complain- 
ant to  amend  his  bill  of  complaint  herein  within  ten  days." 

On  June  12,  1902,  defendant  Peterson  filed  his  sugges- 
tion of  damages  in  writing,  specifying  his  alleged  damages 
in  detail. 

On  March  31,  1903,  an  order  was  entered  by  the  court 
below,  the  first  clause  of  which,  in  the  record,  reads  as  fol- 
lows :  "  This  cause  coming  on  to  be  heard  upon  the  sug- 
gestions of  damages  heretofore  filed  by  the  defendant  in 
error,  and  the  court,  after  hearing  all  the  evidence  and 
agreements  of  counsel,  and  being  fully  advised  in  the 
premises,  finds  that  said  defendant  has  been  damnified  by 
the  injunction  heretofore  rendered  herein  in  the  sum  of 
two  hundred  dollars  ($200)."  The  order  then  assesses  the 
damages  of  John  Peterson  for  the  issuance  of  the  injunc- 
tion and  decrees  execution  therefor.  It  is  to  reverse  this 
order  that  this  writ  of  error  was  sued  out. 

The  particular  errors  assigned  and  insisted  on  in  argu- 
ment are  that  there  is  no  evidence  in  the  record  or  finding 
of  fact  in  said  decree  or  order  to  sustain  the  same;  and 
that  '*  the  court  below  erred  in  assessing  damages  on  disso- 
lution of  injunction  after  notice  of  application  for  injunc- 
tion and  opportunity  to  be  heard  had  been  given  defendant, 
and  after  a  hearing  by  defendant  said  injunction  was  issued 
in  ar^cordance  with  recommendation  of  the  master,  and  no 
objections  or  exceptions  being  filed  to  said  report  of  said 
master." 
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We  hardly  understand  this  second  ground  of  objection, 
unless  it  is  meant  to  imply  that  the  order  granting  the 
injunction  was  a  final  one  disposing  of  the  cause  on  the 
report  of  the  master  to  whom  it  had  been  referred,  by 
ordering  a  permanent  injunction.  We  do  not  understand 
such  a  position  to  be  seriously  taken  by  plaintiff  in  error, 
and,  at  all  events,  it  is  manifestly  untenable.  Although 
the  order  of  reference  does  not  confine  the  reference  to  a 
recommendation  concerning  a  temporary  injunction,  the 
report  of  the  master  is  not  on  the  merits  of  the  .bill  or 
concerning  the  main  prayer  of  the  bill,  but  solely  in  favor 
of  an  injunction,  on  giving  "  an  injunction  bond,"  which  is, 
of  course,  a  bond  conditioned  for  the  payment  of  damages 
in  case  the  injunction  was  dissolved.  Although  neither  the 
report  of  the  master  nor  the  order  of  the  court  for  the  in- 
junction specifically  described  it  as  one  ^^ pendente  UU,^^  or 
"  until  the  further  order  of  the  court,"  this  was  its  plain 
nature  and  scope.  A  motion  for  its  dissolution  was  after- 
ward made,  heard  and  granted,  and  this  was  conclusive  of 
the  proposition  that  its  issuance  was  wrongful.  Cummings, 
et  al.,  V.  Mugge,  94  111.  186;    Landis  v.  Wolf,  206  111.  392. 

It  is  suggested  in  brief  of  plaintiff  in  error  that  it  does 
not  appear  that  any  injunction  writ  was  ever  issued  and 
served.  This  is  immaterial.  Such  a  writ  is  not  an  essen- 
tial part  of  the  record  if  it  did  issue,  and  it  does  not  mat- 
tor  whether  it  did  or  not.  The  injunction  was  ordered. 
Presumably  it  was  obej^ed.  It  was  wrongful  and  was  dis- 
solved. Nothing  more  was  necessary  to  furnish  a  basis  for 
the  statutory  remedy  of  an  assessment  of  damages  on  sug- 
gestions in  writing.  The  brief  of  plaintiJBf  in  error  says 
that  it  does  not  appear  that  any  suggestions  of  damages  in 
writing  were  filed,  but  the  additional  transcript  of  record 
filed  by  defendant  in  error  negatives  this  and  shows  such 
suggestions  as  made  and  afterward  amended. 

This  leaves  the  only  ground  of  objection  to  this  decretal 
order,  that  the  record  does  not  contain  evidence  to  support 
it,  and  that  the  order  does  not  find  sufficient  facts  to  sus- 
tain it  without  such  evidence  in  the  record. 

It  is  not  necessary  for  us  to  decide  whether  there  is  a  ne- 
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cessity,  in  this  proceedings  which,  though  in  chancery,  is 
statutory,  that  the  evidence  should  be  preserved  or  that  the 
findings  of  the  decree  should  sustain  its  ordering  parts. 
Counsel  for  defendant  in  error,  likening  the  statutory  pro- 
ceeding in  this  assessment  of  damages  in  chancery  to  a 
divorce  decree,  or  an  order  to  sell  real  estate  to  pay  debts, 
or  to  enforce  a  mechanic's  lien,  contend  that  the  court 
will,  as  in  a  common-law  proceeding,  presume  from  the 
judgment  that  sufficient  evidence  was  heard  to  sustain  the 
same.  Whether  this  be  so  or  not,  there  can  be  no  doubt 
that  the  findings  of  fact  in  this  order  are  sufficient  to  sus- 
tain it.  Not  evidentiary  or  probative  facts,  but  ultimate 
facts  alone,  are  all  that  it  is  necessary  to  find  in  any  decree 
to  sustain  it.  "Walker  v.  Carey,  53  111.  470;  Allen  v.  Le- 
Moyne,  102  111.  28. 

In  this  decree  (the  precedent  dissolution  of  the  injunction 
having  established  its  wrongful  issuance,)  there  were  but 
two  ultimate  facts  necessary  to  be  found  to  justify  the  or- 
der assessing  damages  and  ordering  execution.  One  was 
whether  or  not  defendant  had  been  damnified,  and  the 
other  was  the  extent  to  which  he  had  been  so  damnified,  if 
at  all.  Both  these  facts  were  found  in  the  order  itself. 
And  it  appears  from  the  order  that  they  were  so  found  by 
the  court  from  the  evidence.  Counsel  for  defendant  in 
error  suggest  that  the  court  below  also  proceeded  on  the 
*'  agreements  "  of  counsel,  but  we  should  be  slow  to  put  a 
decision  in  this  case  on  an  apparent  clerical  error.  There 
are  much  better  grounds  for  it. 

The  order  is  affirmed.  Afflrined. 


Michael  Heaney  v.  City  of  Chicago'. 
Ocn.  No.  11,630. 

1.  CrviL  SERVICE  COMMISSION— Tioi/?  far  acts  of,  in  discharging  em- 
ployee in  classified  service,  subject  to  review.  In  suoh  case  tlie  court 
ujK>n  certiorari  can  only  detprraine  whether  such  commission  had  ju- 
risdiction and  whether  it  followed  the  form  of  procedure  legally  appli- 
cable to  4uch  case.  ^ 
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2.  Civil  service  commission— ttpon  what  questions  findings  of,  con- 
c/tmre.  The  findings  of  such  commission  with  respect  to  the  duties  of 
the  employee  discharged  and  with  respect  to  his  neglect  in  their  per- 
formance are  conclusive  and  not  subject  to  review  upon  certiorari. 

8.  Written  charges— tr/ien,  not  insujjicient  to  confer  jurisdiction 
upon  civil  service  commission,  A  charge  against  a  paving  inspector  in 
language  as  follows:  **  Negligence  and  incompetency  in  the  paving  of 
Jefferson  street/*  does  not  so  lack  precision  or  particularity  as  to  pre- 
vent such  commission  from  acquiring  through  it  jurisdiction  to  try 
the  alleged  offender  or  as  to  show  that  in  so  trying  him  it  did  not 
fully  conform  to  proceedings  legally  applicable  in  such  case. 

4.  Removal  from  classified  skrvioe— what  ground  for.  Negli- 
gence and  incompetency  on  the  part  of  an  officer  in  regard  to  some  par- 
ticular work  which  it  was  his  duty  to  do  or  to  supervise  and  look  after, 
are  causes  for  which  the  commission  may  properly  allow  a  remaval. 

6.  Removal  from  classified  sekvice— what  constitutes  acquiescence 
in.  Long  inaction,  it  is  intimated,  would  constitute  such  laches  as 
would  preclude  a  petitioner  from  obtaining  reinstatement  after  removal 
by  the  civil  service  commission. 

Certiorari  proceeding.  Error  to  the  Superior  Court  of  Cook  County; 
the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1904.    Affirmed.    Opinion  filed  December  15,  1904. 

Statement  by  the  Court.  This  is  a  writ  of  error  to  tbe 
Superior  Court  of  Cook  county,  seeking  to  reverse  a  judg- 
ment of  that  court  quashing  a  writ  of  certiorari  previously 
issued  by  that  court  on  the  petition  of  the  plaintiff  in  error, 
Michael  Heaney,  and  directed  to  the  Civil  Service  Commis- 
sioners of  the  city  of  Chicago  and  their  secretary.  The 
judorment  also  dismissed  Heaney's  petition  at  his  costs. 

The  petition  on  which  the  writ  was  issued  set  forth 
the  position  of  the  petitioner  Heaney  as  inspector  of  pav- 
ing in  Chicago  for  many  years;  that  his  office  was  in  the 
classified  Civil  Service  of  the  city  under  the  Civil  Service 
Act,  and  that  he,  the  petitioner,  was  duly  appointed  under 
that  Act;  that  on  August  22,  1901,  the  president  of  the 
Board  of  i.ocal  Improvements  of  Chicago  filed  written 
charges  against  him  with  the  Civil  Service  Commission  as 
follows : 

"Aug.  22,  1901. 
To  the  Honorable,  the  Civil  Service  Commission  : 

Gentlemen  :    I  hereby  deem  it  necessary   to  remove 
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Michael  Heaney,  general  paving  inspector,  from  the  service 
for  the  following  reasons:  For  negligence  and  incompe- 
tency in  the  paving  of  Jefferson  street  from  Madison  street 
to  Van  Buren  street,  which  work  was  done  in  November 
and  December,  1899.  I  have  suspended  Mr.  Heaney  pend- 
ing the  decision  of  your  Commission  on  such  charges  and 
have  furnished  him  a  copy  of  the  same,  and  have  notified 
him  that  he  has  fifteen  days  in  which  to  apply  for  a  hear- 
ing on  said  charges. 

Yours  very  truly. 

Bernard  F.  Rogers, 

President." 

That  thereafter,  on  September  13, 1901,  the  Civil  Service 
Commission  found  the  charges  proved  and  ordered  that 
the  petitioner  be  removed  from  his  office;  that  he  was  on 
September  26, 1901,  removed  from  his  office;  that  his  duties 
in  the  office  of  general  paving  inspector  were,  as  the  title 
and  name  imply,  the  inspection  of  the  paving  of  streets 
find  the  general  supervision  over  the  inspection  of  the  same 
by  sub-inspectors,  but  that  it  was  not  his  duty  to  pave  the 
streets;  that  the  paving  of  said  streets,  and  particularly 
Jefferson  street  from  Madison  to  Van  Buren  street,  was  let 
upon  a  contract  to  certain  contractors;  that  because  he  had 
no  duties  "in  the  paving  of  Jefferson  street  from  Madison 
street  to  Van  Buren  street,"  and  because  he  did  none  of 
the  work  of  [paving  the  same,  the  said  Civil  Service  Com- 
mission had  no  jurisdiction  to  hear  said  charges,  and  its 
finding  was  without  jurisdiction  and  void. 

The  petitioner  further  asserted  in  his  petition  that  his 
office  has  not  since  his  said  discharge  been  held  by  an}'^ 
other  person;  that  he  has  not  violated  any  of  the  rules  of 
the  Civil  Service  Commission  or  of  the  Board  of  Local  Im- 
provements, or  any  order  or  direction  of  the  engineer  in 
charge  of  the  work  of  paving  Jefferson  street,  and  that  he 
knows  of  no  reason  why  he  should  not  remain  in  his  posi- 
tion; that  no  appeal  is  allowed  from  the  decision  of  the 
Commission,  and  that  Ife  has  no  remedy  but  certiorari. 

The  writ  being  issued  on  this  petition,  the  Commission 
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made  its  return,  showing  that  after  the  charges  were  made 
against  the  plaintiff  in  error,  as  above  set  forth,  he,  on 
.\ugust  28,  1901,  came  before  the  Commission  and  asked 
for  a  hearing  on  the  charges  preferred  against  him;  that  a 
hearing  was  set  for  September  9,  1901,  and  upon  that  day 
such  hearing  was  had,  in  which  plaintiff  in  error  partici- 
pated personally  and  by  counsel;  that  witnesses  were 
sworn  and  heard,  including  the  plaintiff  in  error;  that 
plaintiff  in  error,  by  counsel,  agreed  to  have  the  charges 
against  him  heard  jointly  with  those  against  a  sub-paving 
inspector  against  whom  charges  had  been  preferred  at  the 
same  time;  that  the  Board  of  Local  Improvements  was  also 
represented  at  said  hearing  by  its  president  and  counsel; 
that  the  hearing  continued  on  September  10,  1901,  and 
witnesses,  including  plaintiff  in  error,  then  testified;  that 
at  that  time  it  was  agreed  by  all  parties  concerned  that  the 
Commission  should  make  a  personal  examination  of  the 
street  mentioned  in  the  charges;  that  on  September  12, 
1901,  the  Commission,  in  company  with  the  defendants  and 
other  parties  concerned  in  the  case,  including  the  attorneys 
on  both  sides,  met  on  said  Jefferson  street  and  examined  the 
pavement  mentioned  in  the  charges;  and  that  on  Septem- 
ber 20,  1901,  the  hearing  of  the  charges  was  resumed;  that 
evidence  was  then  heard  and  an  argument  made  by  counsel 
for  plaintiff  in  error,  and  the  case  was  taken  under  advise- 
ment by  the  Commission;  that  on  September  23,  19()1,  the 
Commission  in  regular  session  made  an  order  reciting  the 
charges  and  steps  taken  at  the  hearing,  and  finding  "  that 
Alichael  Ileaney  is  guilty  as  charged,  and  guilty  of  negli- 
gence and  incompetency  in  the  matter  of  the  paving  of 
Jefferson  street  from  Madison  street  to  Van  Buren  street 
in  the  city  of  Chicago,"  deciding  "that  said  Michael  Ileaney 
shall  be  removed  from  his  position  as  general  paving  in- 
spector of  the  city  of  Chicago,"  and  ordering  "The  Board 
of  Local  Improvements  to  enforce  the  said  finding  and  de- 
cision." 

The  return  further  shows  a  sullsequent  communication 
which  passed  between  the  plaintiff  in  error  and  the  Civil 
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Service  Commission,  bj^  which  the  plaintiff  in  error  com- 
plained that  injustice  was  done  to  him  in  holding  him  re- 
sponsible for  there  having  been  a  bad  quality  of  cement 
put  on  Jefferson  street  between  Madison  and  Van  Buren 
streets,  and  shows  that  such  communication  was  placed  on 
file  by  the  Commission. 

January  5,  19()»%  the  matter  came  on  to  be  heard  before 
the  Superior  Court,  and  it  was  ordered  that  the  writ  of 
certiorari  should  be  quashed  and  the  petition  of  plaintiff  in 
error  dismissed. 

In  this  court  it  is  assigned  as  error  in  the  action  of  the 
Superior  Court,  that  it  quashed  the  writ  and  dismissed  the 
petition,  when  it  should  have  quashed  the  proceedings  of 
the  Civil  Service  Commission  as  prayed  in  the  petition. 

A.  T.  Gash  and  James  H.  Hooper,  for  plaintiff  in  error. 

Edgar  Bronson  Tolman,  Corporation  Counsel,  and  John 
W.  Beckwith,  Assistant  Corporation  Counsel,  for  defendant 
in  error. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

We  have  nothing  to  do  in  this  case  with  the  justice  of 
the  finding  which  the  Civil  Service  Commission  made  against 
the  plaintiff  in  error,  nor  whether  it  erred  in  its  decision  on 
the  facts,  or  even  whether  it  erred  in  its  rulings  of  law,  if  it 
made  any,  during  the  progress  of  the  hearing  which  it  gave 
him,  or  in  its  application  of  the  law  to  the  facts;  nor  had 
the  Superior  Court.  As  the  Supreme  Court  said  in  The 
People  V.  Lindblom,  1S2  111.  241,  the  only  questions  open  in 
the  Superior  Court  were  whether  the  Civil  Service  Com- 
mission had  jurisdiction,  and  whether  it  followed  the  form 
of  proceedings  legally  applicable  in  such  cases.  This,  coun- 
sel for  plaintiff  in  error  seem  to  admit  in  their  argument, 
but  they  charge  that  the  Civil  Service  Commission  had  no 
jurisdiction  to  try  plaintiff  in  error  on  the  charges  set  forth 
in  the  letter  of  the  president  of  the  Board  of  Local  Im- 
provements to  the  Civil  Service  Commiission  under  date  of 
August  22,  1901 :  first,  because  such  charges  do  not  state  a 
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sufficient  cause  of  removal;  second,  because  it  was  not  tlic 
duty  of  the  plaintiff  in  error  to  pave  the  street  designated, 
and  the  return  does  not  set  forth  that  it  was  his  duty  to 
inspect  the  paving  in  the  street  designated;  and,  third,  be- 
cause the  return  does  not  show  that  the  particular  street 
designated  was  in  the  district  of  the  city  over  which  peti- 
tioner was  a  paving  inspector.  We  do  not  think  this  posi- 
tion tenable.  The  ofHce  from  which  plaintiff  in  error  was 
suspended,  pending  these  charges,  by  the  letter  making 
them,  was  designated  in  that  letter  as  "general  paving 
inspector."  The  petitioner  rightly  says  in  his  petition  for 
the  writ  of  certiorari,  that  this  title  and  name  imply  that 
his  duties  were  the  inspection  of  the  paving  of  streets  in  the 
city  of  Chicago  and  the  general  supervision  over  the  inspec- 
tion of  the  same  by  sub-inspectors. 

The  charires  were  "negligence  and  incompetency  in  the 
paving  of  Jefferson  street  from  Madison  street  to  Van 
Buren  street,  which  work  was  done  in  November  and  De- 
cember, 1899."  If  the  plaintiff  in  error  had  no  duties  at 
all  in  .connection  with  the  paving  of  Jefferson  street,  he 
could  have  been  guilty  of  no  negligence  and  incompetency 
in  regard  to  such  paving  or  the  inspection  of  it;  and  the 
proof  of  this  before  the  Commission  would  have  been  a 
defense  before  that  body.  But  the  question  of  whether  or 
not  he  had  such  duties,  as  well  as  the  question  of  his  negli- 
gence and  incompetency  in  the  discharge  of  them  if  he  had 
them,  would  have  been  for  the  Commission  to  decide  on 
the  evidence,  and  not  for  the  Superior  Court  on  the  writ  of 
certiorari,  or  for  this  court  on  this  writ  of  error.  Prima 
facie  there  is  certainly  no  inconsistency  between  such  duties 
and  those  of  a  "  general  paving  inspector "  in  Chicago. 
Nor  if  the  charge  is  to  be  construed  as  "  negligence  and 
incompetency  in  the  ^natter  of  the  paving  of  Jefferson 
street,"  etc.,  does  it  so  lack  precision  or  particularity  as  to 
prevent  the  Civil  Service  Commission  from  acquiring 
through  it  jurisdiction  to  try  the  alleged  offender,  or  as  to 
show  that  in  so  trying  him  it  did  not  follow  the  form  of 
proceedings  legally  applicable  in  such  cases. 
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The  statute  is  that  "  no  oflRcer  or  employe  in  the  classified 
civil  service  of  any  city,  who  shall  have  been  ap])ointed 
under  said  rules  and  after  said  examination,  shall  be  re- 
moved or  discharged  except  for  cause,  upon  w?*itten  charges 
and  after  an  opportunity  to  he  heard  in  his  own  defense. 
Such  charges  shall  be  investigated  by  or  before  said  civil 
service  commission,  or  by  or  before  some  officer  or  board 
appointed  by. said  commission  to  conduct  such  investiga- 
tion." This,  of  course,  implies  that  the  written  charges 
must  state  a  "cause"  for  his  removal,  which  must  be  some 
substantial  shortcoming  which  renders  his  continuance  in 
his  office  or  employment  in  some  way  detrimental  to  the 
discipline  or  efficiency  of  the  service.  But  when  that  is 
conceded,  a  wide  latitude  is  given  to  the  Commission  as  to 
what  will  justify  the  separation  from  the  service,  provided 
only,  the  accused  has  been  given  the  proper  opportunity  to 
know  the  nature  of  the  charges,  and  to  be  heard  in  his 
own  defense. 

That  negligence  and  incompetency  on  the  part  of  an 
officer  in  regard  to  some  particular  work  which  it  has  been 
his  duty  to  do  or  to  supervise  and  look  after,  are  causes  for 
which  the  Commission  may  properly  allow  a  removal,  can- 
not be  seriously  doubted.  To  hold  otherwise  would  be  to 
make  of  the  Civil  Service  Act  something  very  different 
from  what  the  Legislature  intended,  and  a  menace  instead 
of  a  protection  to  public  interests. 

It  is  contended,  however,  that  the  particular  acts  or 
omissions  which  constituted  the  evidence  of  the  negligence 
or  incompetency  should  have  been  specified  in  the  written 
charges,  to  give  jurisdiction  to  the  Commission,  or  to  render 
the  proceedings  regular  and  "  legally  applicable."  We  do 
not  so  understand  the  law.  "Negligence  and  incompe- 
tency "  shown  in  a  given  piece  of  work  is  a  cause  sufficiently 
specifically  designated;  the  particular  occurrences  or  de- 
faults which  show  the  negligence  and  incompetency  are 
evidence  that  such  cause,  viz.,  "negligence  and  incompe- 
tency," existed.  In  analogous  cases,  the  ruling  of  the  court 
of  last  resort  in  this  state  has  alwavs  been  in  accordance 
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very  words  of  the  founders,  as  a  cause  for  a  removal  from 
office.  It  is  gross  neglect  of  duty.'^^  That  he  continues  in  a 
semi-detached  sentence,  "and  the  facts  and  circumstances 
are  stated  which  go  to  justify  the  charge,"  by  no  means 
implies  that  if  they  had  not  been  so  stated,  the  charge 
would  have  been  insufficiently  "direct  and  unequivocal." 
Manifestly  the  case  of  "Murdock,  appellant,"  etc.,  is  not  an 
authority  for  the  contention  of  plaintiff  in  error. 

The  point  made  in  his  behalf,  that  the  charges  speak  of 
his  negligence  and  incompetency  in  the  paving  of  Jefferson 
street,  which  was  plainly  not  a  cause  for  which  he  could 
be  removed,  inasmuch  as  it  was  not  his  dut}*^  as  a  paving 
inspector  to  pave  the  streets,  and  that  the  paving  of  Jef- 
ferson street  from  Madison  to  Van  Buren  street  was  let 
upon  a  contract  to  certain  contractors,  we  consider  to  be — 
as  it  is  designated  by  counsel  for  defendant  in  error — a 
mere  quibble  upon  words. 

The  object  of  requiring  written  charges  before  an  officer 
or  employee  of  the  city  under  the  protection  of  the  Civil 
Service  Act  can  be  removed,  is  simply  to  apprise  him  with 
reasonable  certainty  of  the  accusations  he  must  meet  on  his 
trial;  it  is  merely  a  means  to  the  end  that  he  should  have 
a  fair  opportunity  to  defend  himself — not  an  end  in  itself. 
It  is  contrary  to  common  sense  to  suppose  that  a  general 
paving  inspector  of  the  city  of  Chicago  accused  of  "  negli- 
gence and  incompetency  in  the  paving  of  Jefferson  street," 
etc.,  would  not  know  from  that  language  that  the  negli- 
gence and  incompetency  charged  was  "  in  the  matter  of  " 
"  the  paving  of  Jefferson  street,"  or  "  in  the  inspection  of" 
"  the  paving  of  Jefferson  street."  The  plaintiff  in  error 
did  know  it,  and  showed  immediately  that  he  knew  it.  He 
did  not  defend  himself  on  the  ground  that  he  had  no  duties 
concerning  the  inspection  of  the  paving  on  Jefferson  street, 
nor  make  any  request  for  more  specific  charges.  He  vol- 
untarily appeared  before  the  Commission,  asked  for  a 
hearing,  and,  apparently,  manfully  and  straight-forwardly 
defended  himself  on  the  merits.  The  Commission  found 
against  him,  and  in  so  doing,  whatever  may  have  been  the 
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justice  or  injustice  of  their  finding — with  which,  as  we  have 
said,  the  courts  have  nothing  to  do,  and  concerning  which, 
therefore,  we  have  no  nneans  of  knowledge — we  do  not 
think  it  exceeded  its  jurisdiction  or  "failed  to  follow  the 
form  of  proceedings  legally  applicable  in  such  cases."  We 
should,  on  the  foregoing  reasoning,  affirm  the  judgment  of 
the  Superior  Court  even  had  the  writ  of  certiorari  been 
applied  for  promptly  after  the  removal  of  plaintiff  in  error 
from  his  office  or  employment. 

We'  think  it  proper  to  say,  however,  that  we  regard  as 
by  no  means  without  force  the  suggestion  of  counsel  for 
the  city,  that  a  long  acquiescence  in  the  action  of  the  re- 
moving power  by  a  person  alleging  himself  to  be  aggrieved 
by  his  removal  from  the  public  service,  should  be  held  to 
have  worked  through  laches  a  forfeiture  of  any  right  he 
might  otherwise  have  had  to  be  reinstated.  There  is  sound 
basis,  as  it  seems  to  us,  for  such  a  holding  in  the  grave  pub- 
lic inconvenience  that  might  result  from  a  different  course 
applied  to  the  employees  of  a  city  like  Chicago.  It  is  not, 
however,  necessary  for  us  to  decide  the  question  raised  by 
this  suggestion,  in  the  case  at  bar. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 


Anton  Alminowicz  v.  People  of  the  State  of  Illinois^ 

ex  rel.  Anna  Zelvic. 

Gen.  No.  11,644. 

1.  Bastabdy— 7(;/iaf  essential  to  maintenance  of  prosecution  for. 
When  the  complaint  is  made  before  delivery,  as  in  this  case,  the  com- 
plainant must  be  unmarried  at  the  time  of  making  the  complaint.  If 
the  complaint  is  made  after  delivery,  she  must  have  been  unmarried 
when  the  child  was  bom. 

2.  Bastardy— deflrree  of  proof  required  in  prosecution  for.  In  order 
to.find  a  defendant  in  bastiirdy  guilty  only  a  preponderance  of  evidence 
is  required. 

3.  Unmarried  woman— tc/jaf  essential  to  establish,  in  prosecution 
for  bastardy.     The  fact  that  the  reiatrix  was  unmarried  at  the  time  of 
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the  complaint  and  the  hirth  of  the  child  may  be  implied  from  the  evi- 
dence even  wlien  not  directly  proved. 

4.  Admissions— M-/i«n  competent^  notwithstanding  made  during  ne- 
gotiations for  settlement.  Admissions  of  independent  facts  made  in 
the  courae  of  attempts  to  compromise  are  admissible,  unless  expressly 
Btated  as  made  without  prejudice  or  in  confidence. 

5.  Preponderance  op  evidence— /io?p  determined,  A  mere  pre- 
ponderance in  numbers  docs  not  necessarily  determine  where  the  pre- 
ponderance of  evidence  lies. 

Bastardy  proceeding.  Appeal  from  the  Criminal  Court  of  Cook 
County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1004.  Affirmed.  Opinion  filed  Decem- 
ber 15,  1904. 

Julius  F.  Smietanka,  for  appellant. 

No  appearance  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

The  ai)pellant  in  this  case  was  bound  over  to  the  Crimi- 
nal Court  of  Cook  county  by  a  police  magistrate  on 
August  15,  1903,  on  a  complaint  in  bastardy  'proceedings 
by  Anna  Zelvic.  On  December  2,  1903,  he  pleaded  not 
guilty  in  the  Criminal  Court,  and  an  issue  was  made  up,  as 
required  by  the  statute,  as  to  whether  the  defendant  was 
or  was  not  the  real  father  of  the  child  of  the  complaining 
witness,  Anna  Zelvic.  The  verdict  of  the  jury  was  "  that 
the  relatrix,  Anna  Zelvic,  an  unmarried  female,  was  deliv- 
ered of  a  bastard  child  on  July  25,  1903,  and  that  the  de- 
fendant, Anton  Alminowicz,  is  the  real  father  of  said  bastard 
child,  and  that  said  child  is  still  living."  A  motion  for  a 
new  trial  was  made  by  defendant  and  overruled  by  the 
court.  A  motion  in  arrest  of  judgment  also  was  made  and 
overruled. 

Judgment  was  then  entered  in  proper  form,  requiring 
the  defendant  to  pay  for  the  support,  maintenance  and 
education  of  said  bastard  child  in  the  sum  of  $100  for  the 
first  year  and  $50  each  year  for  the  term  of  nine  years  suc- 
ceeding, and  providing  for  the  proper  statutory  bond  aftd 
for  the  commitment  of  the  defendant  to  jail  if  he  neglected 
to  comply  with  the  judgment  order.    To  this  order  and 
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judgment  defendant  excepted,  and  from  them  appealed  to 
this  court  and  duly  perfected  his  appeal. 

The  grounds  urged  in  this  court  for  the  reversal  of  the 
judgment  are  that  the  evidence  was  not  sufficient  to 
justify  the  verdict,  and  that,  therefore,  a  motion  for  a 
peremptory  instruction  made  at  the  conclusion  of  the 
evidence  for  the  People,  and  again  at  the, conclusion  of 
all  the  evidence,  should  have  been  granted,  and  also  that 
the  verdict,  being  clearly  against  the  weight  of  the  evi- 
dence, should  have  been  set  aside  on  the  motion  for  a  new 
trial  and  a  new  trial  granted. 

The  point  is  urged  first,  that  there  is  no  evidence  that 
the  complaining  witness  was  an  unmarried  woman  when 
the  child  was  born.  When  the  complaint  is  made  before 
delivery,  as  in  this  case,  the  complainant  must  be  unmar- 
ried at  the  time  of  making  the  complaint.  If  the  complaint 
is  made  after  delivery,  she  must  be  unmarried  when  the 
child  is  born.  People  v.  Volksdorf,  112  111.  292.  It  is 
true  that  the  evidence  that  the  complaining  witness  in  this 
case  was  unmarried  is  inferential  and  not  direct,  but  we 
think  the  evidence  concerning  a  proposed  marriage  by  her 
to  defendant's  brother,  and  afterwards  the  defendant's 
language  about  marrying  her  himself,  which  appears  in  the 
evidence,  was  sufficient  to  justify  the  jury,  if  believed  by 
it,  in  finding,  in  the  absence  of  any  countervailing  evidence, 
that  she  was  unmarried.  Both  defendant  and  defendant's 
brother  had  known  her  when  young  in  the  old  country  as 
well  as  here.  Her  being  an  unmarried  woman  at  the  time 
of  the  complaint  and  the  birth  of  the  child,  may  be  implied 
from  the  evidence  even  when  not  directly  stated.  Durham 
V.  The  People,  49  111.  233. 

We  shall  not  discuss  in  detail  the  evidence  concerning 
the  paternity  of  the  child  as  it  appears  in  the  record.  It 
required  only  a  preponderance  of  the  evidence  to  warrant 
the  jury  in  finding  the  appellant  guilty.  Johnson  v.  The 
People,  140  111.  350.  It  is  true  that  a  greater  number  of 
witnesses  were  produced  by  the  appellant  than  by  the 
People,  but  even  if  a  preponderance  of  numbers  was  a  test 
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of  the  weight  of  the  evidence,  there  would  be  no  prepon- 
derance on  the  side  of  the  appellant  in  this  case.  Everything 
sworn  to  by  all  appellant's  witnesses  except  himself  might 
be  true,  and  yet  the  complaint  be  well  founded  and  the 
jury  justified  in  rendering  the  verdict  it  returned.  The 
prosecuting  witness  swore  directly  to  the  fact  of  defend- 
ant's paternity,  and  three  other  witnesses  swore  to  substan- 
tial admissions  of  it  b}^  him  after  the  child  was  born. 
Appellant  insists  that  these  admissions,  if  made,  were  in 
the  course  of  negotiations  for  settlement  and  inadmi.ssible 
against  him;  but  the  rule  is  well  stated  in  the  case  cited  by 
his  counsel :  '*  It  is  well  settled  that  an  offer  by  way  of 
compromise  is  not  admissible  in  evidence  against  the  party 
making  it,  but  admissions  of  independent  facts  made  in  the 
course  of  attempts  to  settle  are  admissible,  unless  expressly 
stated  as  made  without  prejudice  or  in  confidence."  Miene 
V.  People,  37  111.  App.  589.  But  a  mere  preponderance  in 
the  number  of  witnesses  is  not  the  test  of  the  weight  of  the 
evidence.  Our  statute  on  bastardy  expressly  declares  that 
the  credibility  of  the  mother  and  the  defendant  shall  be 
left  to  the  jury.  In  every  case  the  jury  is  the  proper  judge 
of  the  relative  credibility  of  witnesses  if  the  evidence  is 
conflicting,  and  in  no  conceivable  case  could  it  be  more 
properly  so  than  in  such  a  case,  and  concerning  such  wit- 
nesses as  this  record  discloses. 

We  see  no  reason  for  disturbing  the  judgment  of  the 
Criminal  Court,  which  is  accordingly  affirmed. 

AffinnecL 


Ellen  Zipkie  t.  City  of  Chicago. 
Gen.  No.  11,654. 

1.  Instruction— arcepf ton  essential  to  review  action  of  court  mth 
ref^pect  to.  An  exception  to  the  action  of  the  court  with  respect  to  an 
instruction  is  essential  to  the  right  to  review  such  action  upon  appeal. 

2.  Instruction— toft af  does  not  supply  absence  of  exception  to  giving 
of.     Making  and  urging  upon  a  motion  for  a  new  trial  that  the  giving 
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of  particular  instructions  was  erroneous,  and  saving  an  exception  to  the 
overruh'ng  of  such  motion,  does  not  supply  the  absence  of  an  exception 
to  the  paving  of  such  instructions. 

3.  Instruction s—TOt«j*  be  definite.  Where  the  meaning  of  an  in- 
struction is  not  plain,  and  it  is  liable  to  misinterpretation,  it  is  proper  to 
refuse  the  same. 

4.  Bill  op  exceptions  —  ne^d  not  recite  that  instnictiona  skotvn 
therein  are  all  the  instructions  given.  Where  the  bill  of  exceptions 
purports  to  contain  all  the  instructions  given  b}'  the  court,  an  appellate 
tribunal  will  not,  in  the  absence  of  an  explicit  statement  therein  that 
such  instructions  were  all  the  instructions  given,  presume  that  other 
instructions  were  given. 

5.  SID.5WALK— tf 7i6n  municipality  not  liable  for  injury  resulting  from 
condition  of,  A  municipality  is  not  liable  for  an  injury  resulting  from 
the  condition  of  a  sidewalk,  where  it  appeara  that  it  was  reasonably  safe 
for  ordinary  travel,  but  was  not  reasonably  safe  for  a  gathering  of  from 
forty  to  seventy-five  persons  standing  thereon  and  packed  together, 
while  attending  an  auction  sale  advertised  by  such  municipality,  where 
it  does  not  appear  that  such  municipality  invited  such  people  so  to  stand 
and  pack  themselves  together. 

6.  Sidewalk— t(7/ien  refusal  of  court  to  admit  in  evidence  portion  of 
a  broken,  not  error.  With  respect  to  the  admission  of  such  evidence,  the 
trial  court  has  a  discretion  which,  in  the  absence  of  its  abuse,  will  not 
be  reviewed  upon  appeal. 

Action  on  the  case  for  personal  injuries.  Error  to  the  Superior  Court 
of  Cook  County;  the  Hon.  Theodore  Brentano,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1904.  Affirmed.  Opinion  filed 
December  15,  1904. 

Thaddeus  S.  Allee,  for  plaintiff  in  error. 

John  F.  Smul8Ki,  City  Attorney,  for  defendant  in  error; 
D.  H.  Wamslky,  of  counsel. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Superior  Court  of  Cook 
county,  to  reverse  a  judgment  for  costs  against  the  plaintiff 
in  error,  in  favor  of  the  city  of  Chicago,  the  defendant  in 
error. 

The  suit  was  brought  in  the  Superior  Court  by  the 
plaintiff  in  error  against  the  city  of  Chicago  for  a  personal 
injury  sustained  by  the  falling  of  a  sidewalk  on  which  she 
was  standing,  in  front  of  a  house  at  3209  Halsted  street  in 
said  city,  on  May  8, 1900.     It  was  tried  before  a  jury  on 
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February  6  and  7,  1902.  The  jury  found  the  defendant  not 
guilty,  and  a  motion  for  a  new  trial  having  been  made,  and 
after  a  long  delay,  denied  by  the  court  below,  a  motion  in 
arrest  of  judgment  was  also  made  and  overruled,  and  the 
judgment  to  reverse  which  this  writ  of  error  is  brought, 
was  entered. 

The  declaration  on  which  the  case  was  tried  consisted  of 
two  counts,  the  second  one  being  an  additional  count  filed 
by  leave  of  court  shortly  before  the  trial.  The  first  count 
averred  that  on  May  8,  1900,  and  before,  the  defendant  in 
error  possessed  and  had  the  control  of  South  Halsted  street, 
a  public  highway  in  the  city  of  Chicago,  and  that  on  that 
date  the  plaintiff,  exercising  all  due  care  for  her  safety,  was 
standing  on  the  sidewalk  on  the  east  side  of  said  South 
Halsted  street,  opposite  and  in  front  of  No.  3209;  that  it 
was  the  duty  of  the  defendant  to  use  reasonable  care  and 
caution  in  the  construction  and  maintenance  of  said  side- 
walk, so  that  persons  rightfully  using  the  same  might  do 
so  in  safety,  but  that  the  defendant  permitted  said  South 
Halsted  street,  at  the  time  and  place  aforesaid,  to  become 
and  remain  out  of  repair,  and  in  a  dangerous,  unsafe  and 
insecure  condition,  in  that  the  stringers  and  supports  of 
said  sidewalk  were  permitted  to  become  and  remain  old, rot- 
ten, loose,  decayed,  insufficient,  and  insecure,  so  that  while 
the  plaintiff  was  thus  upon  the  sidewalk,  in  the  exercise  of 
due  care  for  her  own  safety,  the  sidewalk,  without  any  warn- 
ing to  her, gave  way  and  fell,  precipitating  her  to  the  ground 
and  grievously  injuring  her.  The  additional  count  avers 
that  on  the  date  aforesaid,  the  city  was  in  control  of  said 
highway,  and  that  prior  thereto,  it  had  published  and 
advertised  the  fact  that  it  would  sell  at  public  auction  on 
said  date,  a  certain  house  or  houses  which  were  located  on 
the  east  side  of  Halsted  street  between  Thirty-first  and 
Thirty- third  streets,  and  that  it  solicited  and  invited  the 
public  to  said  public  sale  at  the  date  aforesaid,  and  that 
plaintiff,  pursuant  to  such  public  announcement,  advertise- 
ment and  invitation  on  the  part  of  defendant,  attended  at 
the  time  and  place  aforesaid  at  the  said  public  sale;  that 
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said  auction  sale  by  the  defendant  was  held  and  took  place 
at  the  time  and  place  aforesaid,  and  upon  the  sidewalk  on 
Ilalsted  street  in  front  of  the  said  house  or  houses  between 
Thirty-first  and  Thirty-third  streets.  It  further  avers  that 
it  thereupon  became  and  was  the  duty  of  the  defendant  to 
use  reasonable  care  to  see  that  said  sidewalk  at  the  time 
and  place  aforesaid  was  in  a  reasonably  safe  and  secure 
condition,  so  that  at  said  time  and  place  it  might  be  used 
by  the  public  in  safety.  There  are  then  allegations  like 
those  in  the  original  count,  that  the  defendant  allowed  the 
sidewalk  to  become  and  remain,  before  and  at  the  time 
aforesaid,  insecure  and  unsafe,  an  allegation  in  addition 
that  the  defendant  knew  before  and  at  the  time  aforesaid, 
that  said  sidewalk  was  in  a  dangerous  and  unsafe  condition 
or  might  have  known  thereof  in  the  exercise  of  ordinary 
care,  and  the  allegations  as  in  the  original  count  concern- 
ing the  fall  of  the  sidewalk  and  the  injury  of  the  plaintiff. 
To  this  declaration  the  general  issue  was  pleaded  by  the 
defendant. 

The  errors  assigned  in  this  court  on  the  action  of  the 
court  below  include  the  giving  of  certain  improper  instruc- 
tions offered  by  defendant;  the  refusal  of  certain  proper 
instructions  tendered  by  the  plaintiff;  the  refusal  to  admit 
proper  evidence  tendered  by  the  plaintiff;  the  admission  of 
improper  evidence  offered  by  the  defendant,  and  the  refusal 
to  grant  a  new  trial,  inasmuch  as  the  verdict  was  mani- 
festly against  the  law  and  the  evidence,  and  the  weight  of 
the  evidence.  In  plaintiff's  brief  and  argument  the  only 
points  urged,  however,  are  that  the  court  erred  in  giving  to 
the  jury  certain  instructions,  numbered  defendant's  given 
instruction  3  and  defendant's  given  instruction  8;  that  it 
erred  in  refusing  to  give  to  the  jury  an  instruction  tendered 
by  the  plaintiff  and  numbered  refused  instruction  2;  and 
that  on  the  merits  of  the  case  as  made  the  plaintiff  should 
have  had  a  verdict,  and  that  a  new  trial  should  therefore 
have  been  granted. 

We  are  precluded  from  considering  the  question  whether 
the  instructions  which  were  given,  and  are  complained  of, 
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ant  held  a  public  auction  of  the  houses  in  question  "  on  the 
sidewalk  on  Halsted  street  in  front  of  said  buildings,"  and 
that  by  the  words,  "  then  it  was  the  duty  of  the  defendant 
to  exercise  due  care  to  see  that  the  place  where  such  sale 
was  held  was  in  a  reasonably  safe  and  secure  condition  for 
persons  attending  such  sale  in  the  exercise  of  ordinary 
care,"  he  meant,  "  then  it  was  the  duty  of  the  defendant 
to  exercise  due  care  to  see  that  said  sidewalk  on  Halsted 
street  in  front  of  said  huildings  was  in  a  reasonably  safe 
and  secure  condition  for  persons  attending  such  sale  in 
the  exercise  of  ordinary  care,  to  stand  upon  in  such  num- 
bers and  positions  as  might  be  reasonably  expected  at  such 
a  sale."  This,  or  something  very  like  it,  is  the  meaning 
which  is  placed  upon  the  proposed  and  refused  instruction 
by  both  plaintiff  and  defendant  in  error  in  their  arguments. 
Therefore  we  may  assume  that  this  was  its  meaning,  al- 
though it  certainly  might  have  been  much  more  clearly, 
definitely  and  precisely  expressed.  At  all  events,  unless 
such  a  paraphrase  as  we  have  given  states  correctly  the 
law  applicable  to  this  case,  the  instruction  as  offered  was 
properly  refused,  for  if  it  was  intended  to  mean  something 
implying  a  less  obligation  on  the  city  than  is  above  stated, 
it  was  misleading  in  that  it  would  naturally  have  led  the 
jury  to  suppose  that  the  city  was  held  to  the  liability 
which  we  have  above  set  forth.  The  question  on  this  in- 
struction may  therefore  be  considered  to  be,  was  the  city, 
under  the  circumstances  disclosed  by  the  record  in  this 
case,  liable  for  an  accident  resulting  from  the  condition  of 
the  sidewalk  in  question,  if  said  sidewalk  was  reasonably 
safe  for  ordinary  travel,  but  was  not  reasonably  safe  for  a 
gathering  of  from  forty  to  seventy-five  jieople  to  stand  on 
packed  together,  as  they  would  be  likely  to  be  at  an  auction 
sale  ?  In  this  aspect  the  question  is  an  interesting  one,  but 
we  think  the  answer  must  be  adverse  to  the  contention  of 
plaintiff  in  error.  In  the  first  place,  there  is  nothing  in 
the  record  which  shows  that  the  city  did,  by  its  advertise- 
ment or  otherwise,  invite  the  people  who  attended  said  sale 
to  stand  upon  this  particular  sidewalk.     The  advertisement 
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does  not  appear  at  all  in  the  record.  It  presumably  de- 
clared the  [place  of  sale  to  be  "  on  the  premises."  At  all 
events  it  cannot  be  presumed  that  it  designated  the  side- 
walk particularly.  Nor  does  it  even  appear  that  the  con- 
demnation clerk  or  officer  who,  for  the  city,  conducted  the 
sale,  gave  any  other  invitation  or  direction  for  persons  at- 
tending the  sale  to  stand  on  the  sidewalk,  than  might  be 
implied  from  his  taking  his  own  position  as  auctioneer  on 
the  sidewalk  nearer  the  house  than  the  street.  It  does 
not  appear  that  persons  who  were  prudent  enough  to  de- 
sire to  avoid  a  crowd  on  a  raised  platform,  like  tbis  side- 
walk, might  not  have  stood  in  the  street  below  and  heard 
and  been  heard  by  the  auctioneer.  But  even  if  the  action 
of  the  "condemnation  clerk"  in  the  choice  of  his  position 
as  auctioneer  is  to  be  construed  as  an  invitation  to  the 
people  to  throng  near  him  on  a  sidewalk  not  sufficiently 
strong  to  bear  their  weight,  it  would  not  follow  that  the 
city's  duty  as  to  that  sidewalk  was  changed.  In  his  ca- 
pacity as  a  public  officer  to  carry  out  a  governmental  and 
municipal  duty  for  the  city,  he  could  not  make  the  city 
liable  in  tort  by  rashly  choosing  an  improper  place  and 
method  for  doing  that  act,  while  others  were  open  to  him. 
Such  an  officer  might,  to  put  an  extreme  case,  by  such  an 
invitation  ask  the  people  who  attended  a  sale  of  this  kind 
to  stand  before  him  on  the  tracks  of  an  electric  or  steam 
railway.  Certainly  in  such  a  case  .the  city  would  not  be 
liable  for  a  resultant  accident. 

This  is  not  a  case  where  a  municipality  allows  its  pri- 
vate property  to  fall  into  An  unsafe  condition  for  the  pur- 
pose for  which  it  is  intended,  or  for  which,  by  contract,  it 
is  used;  and  the  cases  cited  on  the  liability  of  a  munici- 
pality under  such  circumstances  have  no  proper  application. 
In  this  case  the  action  of  the  city  of  Chicago  was  in  its 
public  and  State-given  character.  It  was  in  the  execution 
of  a  power  especially  delegated  to  it  as  a  State  agency. 
"While  the  evidence  is  not  full  on  the  nature  of  these  pro- 
ceedings, this  can  properly  be  gathered  from  the  testimony 
of  Mr.  Glackin,  the  condemnation  clerk  for  the  city,  as  it 
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appears  in  the  record.  Eevised  Statutes  of  Illinois,  chap- 
ter 24,  article  5,  sec.  1,  par.  7,  and  chapter  24,  article  9. 
From  these  various  considerations  we  are  of  the  opinion 
that  the  city  was  under  no  greater  obligation  in  respect  to 
tiiis  sidewalk,  than  it  is  in  respect  to  all  its  sidewalks. 
This  obligation  binds  it  to  see  that  they  are  kept  in  reason- 
ably safe  condition  for  ordinary  travel,  but  does  not  bind 
it  to  provide  for  their  safety  under  the  strain  of  an  unusual 
gathering  or  any  extraordinary  use.  City  of  Bloomington 
V.  Bay,  42  III.  503;  City  of  Chicago  v.  Kohlhof,  64  111. 
App.  353;  Kohlhof  v.  City  of  Chicago,  192  111.  249. 

In  City  of  Chicago  v.  Keefe,  114  111.  222,  in  its  additional 
opinion  on  the  petition  for  rehearing,  the  Supreme  Court 
thus  expresses  the  rule :  "  The  measure  of  the  duty  of  the 
city  in  regard  to  its  streets  is  limited  by  the  necessities  of 
the  ordinary  modes  of  travelling  or  passing  along  the 
streets." 

The  instruction  we  have  discussed,  offered  by  the  plaint- 
iff, and  implying  a  greater  obligation,  was  therefore  prop- 
erly refused. 

Complaint  is  made  of  the  refusal  of  the  trial  court  to 
admit  certain  portions  of  the  broken  sidewalk  in  evidence, 
and  counsel  have  cited  several  cases  from  which  it  can  be 
argued  that  such  admission  would  not  have  been  error. 
This  may  be  conceded,  but  the  cases  are  not  to  the  propo- 
sition made  by  the  plaintiff  in  error,  that  the  exclusion 
was  error.  The  authorities  hold  that  such  exhibitions  for 
the  inspection  of  the  yxvy  are  within  the  discretion  of  the 
trial  court,  which  will  not  be  interfered  with  unless  abused. 
In  many  cases  the  exhibition  of  physical  objects  may  ex- 
plain  and  illustrate  better  than  anything  else  the  occurs 
rence  under  investigation — in  others  they  may  only  tend 
to  mislead  and  confuse.  We  see  no  reason  to  hold  that  the 
discretion  of  the  lower  court  was  not  properly  exercised  in 
the  present  case. 

On  the  general  question  of  the  negligence  of  the  defend- 
ant in  error,  assuming  that  its  obligations  were  that  under 
which  it  lies  as  to  its  sidewalks  generally,  the  jury,  with 
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conflicting  evidence  before  it,  found  for  the  defendant  in 
error,  and  we  are  not  justified  in  disturbing  that  verdict  or 
the  judgment  founded  upon  it.  The  judgment  is  accord- 
ingly affirmed. 


City  of  Chicago  r.  Frank  Rust. 
Gen.  No.  11,869. 

1.  Bill  op  exceptions— u«/ien  motion  to  strike^  cornea  too  late.  A 
motion  to  strike  a  bill  of  exceptions  from  the  record  comes  too  late 
after  the  case  has  been  taken  and  there  has  been  joinder  in  error. 

2.  Condition  op  buildings— t(?7iaf  proof  of^  incompetent.  In  an 
action  against  a  city  for  damages  for  injury  to  real  property,  proof  of 
the  condition  of  the  buildings  prior  to  the  injury  complained  of  cannot 
be  shown  either  by  the  oral  or  written  declarations  of  city  officials. 

8.  Contractor — wlien  municipality  liable  for  negligence  of.  A 
municipal  corporation  is  liable  for  injuries  i-esulting  to  real  property  by 
reason  of  the  negligence  of  a  contractor  engaged  by  contract  with  it  in 
the  construction  of  a  tunnel. 

4.  Measure  OP  DAMAQRs— in  action  against  municipality  for  inju- 
ries to  real  property  through  negligence  of  contractor.  In  such  a  case 
the  true  measure  of  damages  is  the  cost  of  repairing  the  premises  so 
injured  and  of  restoring  them  to  their  former  condition.  If,  however, 
it  was  not  reasonably  possible  for  the  owner  to  make  such  repairs  for  a 
considerable  time,  there  sliould  be  added  the  reasonable  value  or  the 
worth  of  the  use  of  such  buildings  during  the  time  it  was  not  so  reason- 
ably possible  to  repair  the  same. 

Action  on  the  case  for  injury  to  real  property.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judjie, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1903.  Reversed  and  remanded.  Opinion  filed  December  16,  190^.  Re- 
hearing denied  January  20,  1905. 

Statement  by  the  Court.  This  is  an  action  on  the  case 
brought  by  appellee  against  the  City  of  Chicago  and  llc- 
Kechney  and  others,  contractors,  to  recover  damages  to  his 
lot  and  buildings  resulting  from  the  construction  of  a  water 
tunnel  for  the  cit\^  in  so  negligent  and  improper  a  manner 
as  that  the  earth  sank  and  the  buildings  on  the  lot  were 
cracked  and  damaged.     The  contractors  were  found  not 
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guilty  but  there  was  a  verdict  against  the  city  for  $4^490 
damages  and  from  a  judgment  on  this  verdict  the  city 
appealed.  The  appeal  was  taken  to  the  October  term,  1903. 
Appellant's  brief  was  filed  January  20  and  the  case  taken 
on  appellant's  brief  January  29,  1904.  February  1,  appel- 
lee moved  to  set  aside  the  order  taking  the  case  on  appel- 
lant's briefs  and  for  thirty  days  additional  time  in  which 
to  file  briefs  for  appellee.  February  5,  the  first  motion  was 
denied  and  the  second  allowed.  March  4,  appellee  moved 
to  strike  the  bill  of  exceptions  from  the  record  and  the 
motion  was  reserved  to  the  hearing. 

Thomas  J.  Sutherland,  for  appellant;  Edoab  Beonson 
ToLMAN,  Corporation  Counsel,  of  counsel. 

Healt  &  Caylob  and  Jambs  P.  Harbold,  for  appellee. 

Mr.  Justice  Bakkb  delivered  the  opinion  of  the  court. 

The  motion  to  strike  the  bill  of  exceptions  from  the  rec- 
ord comes  too  late,  after  the  case  has  been  taken  and  after 
joinder  in  error,  and  will  be  denied.  Kane  v.  The  People, 
13  111.  App.  382;  Purvis  v.  Standifer,  14  111.  App.  435. 

The  contention  of  appellant  that  the  trial  court  erred  in 
refusing  to  admit  in  evidence  the  record  of  the  chancery 
court  in  which  the  contractors  obtained  an  injunction  re- 
straining the  city  from  forfeiting  the  contract  for  the  con- 
struction of  the  tunnel  and  from  interfering  in  any  way 
with  the  construction  of  the  tunnel  by  the  contractors  can- 
not be  sustained. 

The  letter  of  Commissioner  of  Buildings  MoAndrews  to 
the  plaintiff  should  not  have  been  admitted  in  evidence. 
The  condition  of  the  plaintiflf's  buildings  in  August,  1899, 
should  be  shown  by  witnesses  and  not  by  proof  of  either 
oral  or  written  declarations  of  city  officers  as  to  their  con- 
dition. 

That  the  city  is  liable  for  the  negligence  of  a  contractor 
under  a  contract  identical  in  its  terms  and  provisions  with 
the  contract  between  the  city  and  McKechney  for  the  con- 
struction of  the  tunnel  in  question,  was  decided  in  Chicago 
V,  Murdock,  212  111.  9. 
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The  question  of  the  measure  of  damages  in  this  case  we 
regard  as  settled  by  the  decisions  of  the  Supreme  Court  in 
Fitzsimons  &  Connell  Co.  v.  Braun  &  Fitts,  199  111.  390, 
and  in  Chicago  v.  Murdock,  supra.  Each  of  these  cases 
was  an  action  on  the  case  by  a  landowner  for  damages  to 
his  premises  resulting  from  the  negligent  and  improper 
construction  of  a  section  of  a  water  tunnel  of  which  this 
tunnel  is  another  section,  under  contracts  identical  in  their 
general  terms  and  provisions  with  the  contract  for  the  con- 
struction of  this  section,  and  in  each  case  it  was  held  that 
the  true  measure  of  the  plaintiff's  damages  was  the  cost  of 
repairing  his  premises  and  restoring  them  to  their  former 
condition.  In  this  case  the  court  instructed  the  jury  for 
the  plaintiff,  that  he  was  entitled  to  recover  as  damages 
"the  difference  in  the  fair  cash  market  value  of  his  build- 
ings and  premises  immediately  before  and  after  the  inju- 
ries complained  of."  It  follows  from  what  has  been  said, 
that  in  our  opinion  it  was  error  to  give  the  above  instruc- 
tion and  it  w^as  also  error  to  admit  evidence  of  the  market 
value  of  plaintiff's  premises  before  and  after  the  injuries. 

There  is  no  merit  in  the  contention  of  appellee  that  be- 
cause the  trial  judge,  at  the  close  of  the  arguments  to  the 
jury,  requested  counsel  to  meet  him  at  his  chambers  at  a 
given  hour  to  read  the  instructions  offered,  make  objections 
thereto,  and  argue  the  same,  and  that  at  the  hour  appointed 
no  one  appeared  for  the  City  of  Chicago,  the  city  waived 
or  lost  the  right  afterwards  to  except  to  the  instructions. 
The  Practice  Act  gives  to  a  party  the  right  to  except  to 
instructions  at  any  time  before  final  judgment,  but  in  this 
case  the  bill  of  exceptions  states  that  the  city  excepted  to 
the  instructions  given  for  plaintiff  at  the  time  they  were 
given. 

There  is  evidence  in  this  case  tending  to  show  that  the 
tunnel  under  plaintiff's  premises  was  excavated  about  the 
first  of  November,  1898;  that  soon  after  and  before  any 
masonry  was  put  in  that  part  of  the  tunnel,  work  on  the 
tunnel  was  stopped;  that  the  tunnel  then  filled  with  water 
and  remained  filled  with  water  until  July  or  August,  1899, 
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when  the  water  was  pumped  out  and  the  masonry  put  in 
that  part  of  tlie  tunnel  which  had  not  been  bricked  up  when 
the  work  was  stopped.  If  for  any  considerable  time  it  was 
not  reasonably  possible  for  the  plaintiff  to  repair  his  build- 
ings so  as  to  make  them  habitable  we  think  he  is  entitled 
to  recover,  in  addition  to  the  cost  of  repairs,  the  rental 
value,  or  the  worth  of  the  use  of  his  buildings  and  premises 
during  the  time  it  was  not  reasonably  possible  to  repair 
the  same  and  during  the  time  necessary  for  the  making  of 
the  repairs.  But  it  was  plaintiff's  duty  to  make  such  re- 
pairs SO' soon  as  it  was  reasonably  possible  to  do  so  and  in 
the  meantime  to  take  reasonable  measures  to  support  his 
buildings  and  prevent  injury  thereto,  and  he  cannot  recover 
damages  for  injuries  to  his  buildings  and  premises  which 
could  have  been  prevented  had  he  made  repairs  so  soon  as 
it  was  reasonably  possible  to  do  so  and  taken  proper  meas- 
ures to  protect  his  buildings  from  injury  in  the  meantime, 
so  far  as  it  was  reasonably  possible  to  do  so. 

The  judgment  of  the  Superior  Court  will  be  reversed  and 
the  cause  remanded. 

Heversed  and  remanded. 

Mr.  Justice  Smith  did  not  take  part  in  the  decision  of 
this  case. 


City  of  Chicago  ?.  Ellen  E.  Boston. 

Gen.  No    11,878. 

1.  Strewts— obligations  of  municipality  with  respect  to  safe  condi- 
tion of.  A  municipality  is  not  bound  to  provide  against  every  possible 
danger  or  accident  that  may  occur;  it  is  not  an  insurer  against  accidents, 
but  is  only  required  to  exercise  reasonable  care  to  keep  its  streets  in  a 
reasonably  safe  condition. 

2.  Street— u'/ien  municipality  not  liable  for  injuries  resulting  upon, 
A  municipality  is  not  liable  for  one  who,  without  negligence,  is  injured 
while  stepping  over  a  gutter  eight  inches  wide,  to  a  sidewalk  four  inches 
higher  than  the  roadway,  notwithstanding  the  roadway  had  not  been 
paved,  and  the  gutter  was  at  the  time  of  more  than  the  usual  depth, 
where  neither  of  such  facts  contributed  to  the  injury  complained  of. 
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Artion  on  the  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1903.  Re- 
versed.    Opinion  filed  December  16,  1904. 

Statement  by  the  Court.  Appellee,  in  crossing  a  public 
street  of  Chicaj?o,  stepped  with  her  right  foot  on  the  top  of 
a  stone  placed  at  the  outer  edge  of  the  roadway,  and  then 
stepped  with  her  left  foot  upon  the  curbstone  at  the  outer 
edge  of  the  sidewalk.  Her  left  foot  slipped,  and  she  fell 
between  the  two  stones  and  received  injuries  for  which  she 
recovered  a  judgment  for  $2,250  in  an  action  on  the  case  in 
the  Superior  Court,  to  reverse  which  this  appeal  is  prose- 
cuted. The  upright  stones  placed  at  the  outer  edge  of  the 
roadway,  form  what  is  called  the  gutter  curb,  flange  or 
header.  The  space  between  the  gutter  curb  or  header  and 
the  sidewalk  curb  was  eight  inches  wide  and  nineteen  inches 
deep,  and  the  top  of  the  sidewalk  curb  was  four  inches 
above  the  top  of  the  gutter  curb.  The  gutter  curb  was  set 
some  weeks  before  the  accident  to  serve  as  the  outer  edge 
of  the  brick  pavement  of  the  roadway,  but  at  the  time  of 
the  accident  the  street  paving  had  not  been  completed,  and 
the  top  of  the  gutter  curb  was  some  inches  higher  than  the 
surface  of  the  roadway. 

The  declaration  charged  that  the  defendant  negligently, 
etc.,  left  the  street  at  the  place  where,  etc.,  in  a  defective 
and  unsafe  condition  by  leaving  a  space  a  foot  and  a  half 
wide  and  two  feet  deep  between  the  sidewalk  curb  and  the 
gutter  curb  or  header,  into  which  plaintiff  unavoidably 
slipped  and  fell,  etc. 

John  F.  Smulski,  City  Attorney,  for  appellant;  Robert 
S.  Cook,  of  counsel. 

Daniel  McCaskell,  for  appellee. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion  of  the 
court. 

But  two  things  remained  to  be  done  at  the  time  of  the 
accident  to  complete  the  paving  of  the  street  at  the  crossing 
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in  question.  One  was  to  pave  the  roadway,  the  other  to 
place  in  the  bottom  of  the  gutter  between  the  gutter  curb 
and  the  sidewalk  curb,  eleven  inches  of  concrete  and  brick. 
Neither  the  failure  to  pave  the  roadway  nor  the  failure  to 
partially  fill  the  gutter  with  brick  and  concrete  caused,  or 
in  any  way  contributed  to,  the  fall  of  the  plain tiflf.  The  top 
of  the  gutter  curb  upon  which  her  right  foot  stood  afforded 
a  firm  and  secure  footing.  The  top  of  the  sidewalk  curb, 
upon  which  she  sought  to  place  her  left  foot,  was  but  eight 
inches  away  from,  and  four  inches  above  the  stone  on  which 
her  right  foot  stood.  Plaintiff  testified  in  chief  to  her  fall 
as  follows : 

"  I  stepped  up  onto  the  first  one,  (the  gutter  curb)  and 
when  I  put  my  foot  over  to  the  other  one,  it  slipped  back 
so  quickly  and  went  down  between  these  two  stones,  and  of 
course  that  threw  me.     *    *    * 

Q.  Then  what  was  it  that  made  your  foot  slip,  do  you 
know?  A.  I  don't  know  of  anything  without  it  was 
slippery  mud  on  my  shoe;  that  is  all  I  could  account  for. 
Something  was  slippery,  of  course,  there  on  the  stone  or  on 
my  shoe." 

On  cross-examination  she  testified  that  she  stepped 
from  the  flange  stone  to  the  curb  stone,  and  she  was  then 
asked : 

"  Q.  What  was  the  distance  between  the  flange  stone 
and  the  curb  stone  ?  A.  Well,  I  don't  know  that,  but  it 
was  quite  a  step,  so  that  when  I  stepped  over,  I  guess  there 
was  something  slippery,  and  my  foot  slipped  off  and  went 
between  the  stones. 

Q.  And  then  when  you  put  your  left  foot  onto  the  curb 
stone,  your  left  foot  slipped  ?    A.     Yes,  sir. 

Q.     And  went  into  the  gutter  ?    A.     Yes,  sir." 

As  has  been  often  said  by  the  Supreme  Court  and  by 
this  court,  the  city  is  not  bound  to  provide  against  every 
possible  damage  or  accident  that  may  occur.  It  is  not  an 
insurer  against  accidents,  but  is  only  required  to  exercise 
reasonable  care  to  keep  its  streets  in  a  reasonably  safe  con* 
dition. 
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Gutters  at  the  sides  of  the  paved  streets  of  a  city  are 
necessary  to  carry  the  drainage  of  the  streets  to  catch- 
basins  placed  in  the  gutters.  The  evidence  in  this  case 
shows  that  the  gutter  in  question  was  constructed  accord- 
ing to  the  approved  plan  and  mode  of  construction  in  use  in 
Chicago  at  the  time.  Gutters  with  perpendicular  sides, 
one  the  gutter  curb,  the  other  the  sidewalk  curb,  placed 
eight  inches  and  in  many  cases  more  than  eight  inches 
apart,  with  the  sidewalk  curb  from  four  to  eight  inches 
higher  than  the  gutter  curb,  are  found  in  hundreds  of  the 
paved  streets  of  Chicago,  in  the  business,  as  well  as  in  the 
residence  districts  of  the  city. 

If  the  city  is  liable  in  this  case,  then  it  is  liable  to  every 
one  who,  without  negligence,  shall  slip,  fall  and  be  injured 
in  stepping  from  the  roadwaj''  of  a  street,  over  a  gutter 
eight  inches  wide,  to  a  sidewalk  four  inches  higher  than 
the  roadway,  for,  as  we  have  seen  in  this  case,  neither  the 
fact  that  the  roadway  had  not  been,  paved,  nor  that  the 
gutter  was  at  the  time  of  more  than  the  usual  depth,  caused 
or  contributed  to  the  fall  of  the  plaintiff.  From  a  gutter 
only  eight  inches  wide,  with  the  sidewalk  curb  on  one  side 
of  it  only  four  inches  higher  than  the  gutter  curb  on  the 
other  side  of  it,  danger  to  one  passing  from  the  roadway 
over  the  gutter  to  the  sidewalk  is  not  in  common  experi- 
ence to  be  anticipated,  and  the  city  can  only  be  found 
guilty  of  negligence  when  the  defect  in  a  street  is  such  that 
a  reasonably  prudent  man  should  anticipate  some  danger 
to  persons  passing  over  it.  In  our  opinion  the  street  in 
question  was  not  unsafe  or  defective,  but  was  reasonably 
safe,  and  the  defendant,  the  city  of  Chicago,  was  not  guilty 
of  any  negligence  in  respect  thereto. 

The  judgment  of  the  Superior  Court  will  be  reversed 
with  a  finding  of  fact. 

Reversed, 

Mr.  Justice  Smith  did  not  take  part  in  the  decision  of 
this  case. 

YouOXTIIlS 
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City  of  Chicago  t.  Hugh  J.  MeNally. 
flen.  No.  11,882. 

1.  Estoppel— tc/icn,  does  not  arise  against  patrolman  to  claim  regu- 
lar compensation.  Where  a  petitioner  is  entitled  under  the  Civil  Serv- 
ice Act  to  the  position  and  compensation  of  a  first-class  patrolman  as 
classified  pursuant  to  such  act,  the  mere  fact  that  he  may  monthly  have 
received  and  receipted  for  an  amount  of  compensation  less  than  that 
fixed  by  ordinance  for  one  entitled  to  and  liolding  such  a  position,  does 
not,  where  he  has  not  explicitly  waived  his  rights,  estop  him  from 
claiming  the  amount  fixed  by  such  ordinance. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Frederick  A.  Smith,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1903.     Affirmed.     Opinion  filed  December  16,  1904. 

Statement  by  the  Court,  Appellee,  after  passing  a  civil 
service  examination,  was  regularly  certified  by  the  civil 
service  coramissioner  to  the  chief  of  police  of  Chicago  for 
appointment  as  a  police  patrolman,  was  appointed  and  en- 
tered on  his  duties  December  14, 1896.  Under  the  rules  of 
the  commission  his  appointment  was  on  probation  for  six 
months  and  during  that  period  his  pay  was  $60  per  month, 
lie  was  not  discharged  and  at  the  end  of  six  months  his 
appointment  as  a  first-class  patrolman,  under  the  statute 
and  civil  service  rules,  became  complete.  Hurd's  R.  S., 
chap.  24,  sec.  455;  Civil  Service  Rule  6. 

The  pay  of  a  first-class  patrolman  as  fixed  by  the  appro- 
priation ordinance  for  the  year  1897  was  $83.33  per  niontb. 
Appellee  discharged  his  duties  as  patrolman  and  demanded 
that  from  June  14,  lb97,  the  expiration  of  his  probationary 
period,  he  be  paid  $83.33  per  month,  but  up  to  October  31, 
181)7,  he  was  paid  but  $60  per  month.  He  brought  an  action 
before  a  justice  of  the  peace  for  the  difference  in  pay  between 
$60  and  $83.33  per  month  from  June  14  to  October  31. 
The  case  was  taken  by  appeal  to  the  Circuit  Court  and  in 
that  court  he  recovered  a  judgment  for  $103.92,  the  amount 
of  his  pay  for  the  time  mentioned  at  $83.33  per  month,  less 
the  $00  per  month  paid  him  and  one  per  cent  deducted  for 
the  police  pension  fund. 
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Frank  Johnston,  Jr.,  for  appellant;  Edgar  Bronson  Tol- 
MAJ^,  Corporation  Counsel,  of  counsel. 

McDannald,  Sullivan  &  Jarrett,  for  appellee;  Denis  E. 
Sullivan,  of  counsel. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion  of 
the  court. 

Counsel  for  appellant  say  in  their  brief,  that  the  only 
question  they  desire  to  present  is  whether  the  appellee,  on 
the  facts  of  the  case,  is  estopped  from  asserting  any  claim 
to  additional  compensation.  In  support  of  their  conten- 
tion that  appellee  is  so  estopped  they  cite  McIIaney  v.  The 
County  of  Marion,  77  111.  488;  Love  v.  The  Mayor,  40  N, 
J.  Law,  456,  and  Mclnery  v.  Galveston,  68  Texas,  334.  In 
the  first  case  cited  a  county  superintendent  of  schools  pre- 
sented his  claim  for  services  at  the  rate  of  $4  per  day  to 
the  County  Court  and  it  was  allowed,  orders  drawn  on  the 
county  treasurer  for  the  same  and  paid.  He  then  sued 
for  an  additional  one  dollar  per  day  and  it  was  held,  that 
although  under  the  law  then  in  force,  if  he  had  in  his 
chiim  charged  $5  per  day  it  would  have  been  the  duty 
of  the  County  Court  to  allow  it,  the  record,  as  he  had  by 
his  own  conduct  authorized  it  to  be  made,  was  a  bar  to 
his  suit.  In  the  second  case  the  salary  of  a  city  collector 
was  reduced  from  $5,000  to  $3,000  per  year  and  he  con- 
tinned  in  office  receiving  the  reduced  compensation  to  the 
end  of  his  term  and  it  was  held  that  his  continuance  in 
office  and  his  receipt  of  monthly  warrants  for  his  salary 
durins:  the  whole  term  was  an  assent  to  the  reduction  of 
his  salary  and  an  estoppel  against  asserting  any  error  in  the 
mode  of  reducing  it.  In  the  last  case  a  city  clerk  during 
his  term  of  office  received  a  salary  of  $4,000  per  year  and 
without  objection  paid  all  fees  received  by  him  into  the 
city  treasury,  and  it  was  held  that  the  obvious  intention  of 
the  city  council  was  to  limit  the  compensation  of  the  clerk 
to  his  salary  in  lieu  of  all  fees;  that  by  his  acts  in  receiv- 
ino^  the  salary  and  paying  the  fees  into  the  treasurj^  the 
council  was  induced  to  refrain  from  such  action  as  was  in 
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its  power  and  he  was  therefore  estopped  from  assertinnrany 
claim  to  fees.  The  facts  in  each  of  the  cases  cited  are 
materially  different  from  the  facts  of  this  case. 

At  the  end  of  a  service  on  probation  for  six  months  ap- 
pellee's appointment  as  a  first-class  patrolman  was  com- 
plete. He  could  not  after  that  time  be  discharged  except 
for  cause  and  his  right  to  the  position  carried  with  it 
the  right  to  the  pay  fixed  by  the  ordinance.  Chicago  v. 
Luthardt,  191  111.  516.  He  demanded  the  pay  fixed  by  the 
ordinance  from  the  time  he  became  entitled  to  that  pay. 
He  has  made  no  claim,  rendered  no  account  for  pay  less 
than  $83.33  per  month,  since  he  became  a  first-class  patrol- 
man. It  is  true  that  he  continued  to  receive  $60  per  month 
and  receipted  for  the  same  on  the  monthly  pay  rolls,  but 
we  do  not  think  that  he  is  thereby,  or  by  any  act  or  con- 
duct shown  by  this  record,  estopped  from  claiming  the  pay 
fixed  by  the  ordinance,  and  the  judgment  of  the  Circuit 
Court  will  be  affirmed. 

AffirToed. 

Mr.  Justice  Smith  did  not  take  part  in  the  decision  of 
this  case. 


Hearst's  Chicago  American  v.  Mary  E.  Spiss. 
Gcu.  No.  11.886. 

1.  Sign— wjTicn  sitspewsion  o/,  from  public  street,  unlawftd.  Where 
the  ordinances  of  a  city  prohibit  the  suspension  of  a  sign  across  a  public 
street,  the  suspension  of  a  sign  over  a  public  street  is  unlawful,  notwith- 
standing a  permit  authorizing  the  same  may  have  been  granted. 

2.  ORDiNANCE~/iot(?,  cannot  be  amendedL  An  ordinance  cannot  be 
amended,  repealed  or  suspended  by  a  mere  resolution. 

3.  Res  ipsa  loquitur— wTwn  doctrine  of,  applies.  Where  a  sign, 
unlawfully  suspended  over  a  public  street,  falls  and  injures  a  pedestrian, 
a  presumption  of  negligence  against  the  owner  of  such  sign  arises. 

4.  Independent  contractor— tu^en  rule  of,  does  not  apply.  Where 
the  owner  of  a  sign  unlawfully  suspends  the  same  over  a  public  street, 
it  cannot  escape  liability  by  invoking  the  doctrine  of  independent  con- 
tractor. 
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5.    Vekdict— M?/icn  size  of,  cannot  he  questioned  on  appeal.    It  cannot, 
be  urged  upon  appeal  that  a  verdict  is  excessive  where  such  point  was 
not  made  upon  motion  for  new  trial  and  was  not  assigned  as  error  upon 
appeal. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Charlks  A.  Bishop,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1903.  Af- 
firmed.    Opinion  filed  December  16,  1904. 

Statement  by  the  Court.  In  June,  1901,  appellant  en- 
tered into  a  contract  with  one  Gorham  to  hang  for  it  over 
State  street  in  Chicago,  a  large  electric  sign  for  advertis- 
ing purposes.  This  sign  contained  nearly  three  thousand 
electric  lights,  was  seventy-five  feet  long,  twenty  feet  high 
and  weighed  more  than  a  ton.  It  was  hung  to  a  wire  cable 
stretched  across  the  street,  an  end  of  which  passed  over  the 
top  of  a  building  on  each  side  of  the  street  and  was  fastened 
to  it.  Attached  to  the  lower  edge  of  the  sign  was  another 
cable,  the  ends  of  which  were  fastened  to  the  buildings  over 
which  the  upper  cable  passed  by  two  guy  ropes.  The 
building  on  the  east  side  of  the  street  to  which  the  guy 
ropes  were  attached  was  a  brick  building  with  an  ashler 
stone  front.  This  stone  front  was  composed  of  slabs  of 
stone  four  inches  thick,  was  intended  merely  for  ornament 
and  carried  no  part  of  the  weight  of  the  building.  Each 
stone  was  intended  to  be  held  in  place  by  cutting  a  slot  an 
inch  deep  in  the  top  of  the  slab  and  fitting  into  it  the 
turned  down  end  .of  an  iron  strap  which  ran  back  into  or 
through  the  brick  wall  of  the  building.  The  contractor 
drilled  a  hole  four  inches  deep  into  two  of  the  stone  slabs 
and  fastened  in  each  an  iron  bolt.  To  each  of  these  bolts 
a  guy  rope  was  attached. 

February  28,  1902,  plaintiff  in  passing  along  the  side- 
walk on  the  east  side  of  State  street*  in  front  of  the  build- 
ing to  which  the  guy  ropes  were  attached  was  struck  by 
pieces  of  stone  which  fell  from  the  building.  Her  thigh 
nnd  arm  were  broken  and  she  was  otherwise  injured.  The 
evidence  shows  that  the  stone  slab  to  which  a  gu}''  rope  was 
attached  was  pulled  away  from  the  building,  and  that  in 
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doing  so  the  slab  above  and  the  one  below  the  slab  to  which 
the  fjuy  rope  was  attached  were  pulled  away  from  the 
building  and  fell  to  the  sidewalk,  while  the  slab  attached  to 
the  guy  rope  did  not  fall  to  the  ground.  The  wind  was 
blowing  with  a  velocity  of  forty-one  miles  per  hour — a 
velocity  that  the  evidence  shows  is  not  unusual  in  Chicago. 
The  plaintiff  recovered  a  judgment  for  $8,000  and  the 
defendant  appealed. 

Utt  Bros,  and  Darrow  &  Masters,  for  appellant. 

JuDsoN  F.  Going,  for  appellee;  Danibl  V.  Gallery,  of 
counsel. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion  of 
the  court. 

The  sign  of  appellant  was  suspended  over  the  street  in 
violation  of  a  public  ordinance  of  the  city  of  Chicago — Or- 
dinances of  Chicago,  sec.  1908.  The  fact  that  the  city 
council,  by  resolution,  granted  appellant  a  permit  to  put  up 
the  sign  did  not  make  it  lawful  for  it  to  do  so.  Whether  a 
city  council  may  by  ordinance  make  it  lawful  to  suspend 
such  a  sign  across  a  public  street  is  a  question  not  neces- 
sary for  us  to  decide.  It  is  sufficient  to  say  that  the  ordi- 
nance which  prohibited  the  erection  of  such  a  sign  could 
not  be  amended,  repealed  or  suspended  by  a  resolution. 
Hibbard  v.  Chicago,  173  111.  91;  C.  &  K  P.  E.  E.  Co.  v. 
Chicago,  174  111.  445;  People  v.  Mount,  186  111.  560.  There 
is  in  this  case  no  question  of  contributory  negligence.  Ap- 
pellant placed  and  kept  the  sign  over  the  street  illegally. 
This  illegal  act  contributed  to  appellee's  injury,  and  appel- 
lant is  liable  for  such  injury  without  proof  of  negligence. 
Shearman  &  E.  on  Negligence,  sec.  365;  Stephani  v. 
Brown,  40  111.  428;  Salisbury  v.  Herchenroder,  106  Mass. 
45S;  Garland  v.  Towne,  55  N.  H.  55. 

The  issue  submitted  to  the  jury  seems  to  have  been  as 
to  the  negligence  of  appellant.  The  contention  of  appel- 
lant is  that  because  of  the  permit  granted  to  it  by  order  of 
the  city  council  to  put  up  the  sign,  the  act  of  putting  it  up 
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was  not  unlawful,  but  lawful,  and  that  as  the  sign  was  put 
up,  not  by  appellant,  but  by  an  independent  contractor 
pursuant  to  a  contract  with  appellant,  appellant  is  not  lia- 
ble for  injuries  sustained  through  the  negligence  of  such 
independent  contractor.  The  contention  that  appellant  is 
not  liable  for  the  injuries  to  appellee  because  the  sign  was 
put  up  by  an  independent  contractor  is  based  upon  the 
validity  of  the  permit  issued  by  order  of  the  city  council 
to  appellant  to  piit  up  the  sign,  for  if  that  permit  was  in- 
valid the  sign  was  illegally  suspended  over  the  street  and 
in  that  case,  as  we  have  seen,  the  defendant  would  be  liable 
to  appellee  for  her  injuries,  irrespective  of  any  question 
of  negligence.  If,  however,  we  assume  that  the  permit 
was  valid,  we  then  have  the  case  of  a  permit  granted  by 
the  city  council  to  appellant,  by  name,  to  do  an  act  which 
could  not  lawfully  be  done  without  such  permit.  In  such 
a  case  the  work  done  under  the  permit,  although  done 
by  an  independent  contractor,  is  regarded  as  work  done  by 
the  person  to  whom  the  permit  is  issued,  by  the  contractor 
as  his  servant  or  instrument.  In  support  of  this  position 
we  do  not  deem  it  necessary  to  do  more  than  cite  the  case 
of  N.  C.  St.  R.  E.  Co.  V.  Dudgeon,  184  111.  477,  in  which  the 
rule  is  clearly  stated  and  the  authorities  in  support  of  it 
are  cited  and  reviewed. 

From  the  fact  that  the  stone  slab  to  which  one  of  the 
guy  ropes  was  fastened  was  pulled  away  from  the  wall  of 
the  building  to  which  it  was  attached  by  the  pressure  of 
the  wind  upon  the  sign,  not  in  a  hurricane,  but  in  a  wind 
of  not  unusual  velocity,  the  jury  was  warranted  in  finding 
that  such  slab  was  not  fastened  or  secured  to  the  wall  in 
such  manner,  or  by  such  means  as  to  make  it  a  reasonably 
safe  or  secure  object  to  which  to  fasten  the  guy  ropes.  It 
may  well  be  that  the  construction  of  the  building  adopted 
was  sufficient  to  secure  the  stone  slabs  to  the  brick  wall 
under  ordinary  conditions,  for  under  such  conditions  no 
force  is  exerted  upon  the  slabs  to  pull  them  away  from  the 
wall.  But  the  conditions  were  changed  b}'^  the  erection  of 
the  sign.     It  was  known  that  such  force  would  be  exerted 
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whenever  the  wind  blew  against  the  sign,  for  the  object  of 
the  lower  cable  and  the  guy  ropes  attached  to  it  was  to 
prevent  the  swinging  of  the  sign  from  the  pressure  of  the 
wind  upon  it.  The  men  who  put  up  the  sign  knew,  or  at 
least  ought  to  have  known,  that  if  a  slab  to  which  a  guy 
rope  was  fastened  was  pulled  from  its  place  by  the  press- 
ure of  the  wind  upon  the  sign,  the  safety  of  the  people  on 
the  sidewalk  under  it  would  be  endangered.  The  sign  was 
of  extraordinary  size,  the  largest  that  up  to  that  time  had 
been  put  up  in  Chicago.  It  was  put  up  over  State,  street, 
the  great  retail  street  of  the  city,  at  a  place  where  the 
sidewalks  are  crowded  with  people.  A  very  slight  exam- 
ination would  have  disclosed  the  fact  that  the  stone  front 
was  a  mere  veneer,  that  it  was  not  really  a  part  of  the  wall 
of  the  building,  but  was  only  fastened  to  that  wall,  yet  no 
examination  was  made  and  a  few  months  after  the  sign  was 
put  up  the  accident  occurred.  We  think  the  evidence  suffi- 
cient to  warrant  and  support  the  finding  that  thecontractor 
who  put  up  the  sign  was  guilty  of  negligence  in  putting 
up  the  same,  and  that  the  relations  between  the  contractor 
and  appellant  were  such  as  to  make  appellant  liable  to  the 
appellee  for  the  injuries  sustained  by  her  as  a  result  of  the 
negligence  of  the  contractor. 

It  is  further  contended  that  the  damages  awarded  to  ap- 
pellee are  excessive,  but  it  is  not  assigned  for  error  here 
nor  was  it  stated  as  a  ground  for  new  tri^i  in  the  motion 
made  in  the  trial  court  that  the  damages  were  excessi  ve, 
and  the  appellant  is  in  no  position  to  have  that  question 
reviewed  in  this  court.  Emory  v.  Addis,  71  111.  274;  Jones 
v.  Jones,  71  III.  662;  Brewer  &  Hoffman  Go.  v.  Boddie,  162 
III.  346.  In  this  case,  in  view  of  the  nature  and  effect  of 
the  injuries  which  appellee  sustained,  the  damages  awarded 
to  her  cannot  be  regarded  as  excessive. 

Finding  in  the  record  no  material  error  the  judgment  of 
the  Circuit  Court  will  be  affirmed. 

Ajfrrmed, 

Mr.  Justice  S.Mrrn  did  not  take  part  in  the  decision  of 
this  ca^e. 
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John  D.  Hooker  y.  Midland  Steel  Company^  et  al. 
Gen.  No.  11,380. 

1.  Fraudulent  transaction— lo/ieTi  relief  will  not  be  grantt^d  in  aid 
of.  Where  the  defendant  cliarged  with  having  perpetrated  a  fraud  has 
offered  to  place  the  complainant  in  statu  quo^  no  relief  will  be  granted 
such  complainant  in  equity  where  he  has  refused  or  has  ne;<locted  within 
a  reasonable  time  to  avail  himself  thereof. 

Bill  for  specific  performance,  etc.  Apjieal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Jessk  Holdom.  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1903.  Affirmed. 
Opinion  filed  December  16,  1904. 

Manning,  Cole  &  Manning,  for  appellant. 

Gann,  Peaks  &  Haffenbkrg,  for  appellees;  Oliver  H. 
HoRTON,  of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  abstracts  and  arguments  of  counsel  in  this  case  are 
voluminous,  but  in  the  view  we  take  it  will  be  unnecessary 
to  set  forth  the  averments  of  appellant's  bill  in  full,  or  to 
c«)nsider  all  the  questions  presented  in  the  briefs. 

This  appeal  presents  for  review  the  action  of  the  Supe- 
rior Court  in  sustaining  the  demurrer  to  appellant's  amended 
and  supplemental  bill.  That  bill  first  recites  the  contents 
of  and  the  proceedings  taken  under  the  original  bill,  and 
states  inter  alia  that  appellant  owned  sevent^'-two  shares, 
and  that  certain  of  the  defendants  owned  nine- tenths  of 
the  stock  of  the  Midland  Steel  Company;  that  in  the  fall 
of  1898  or  spring  of  1899  appellees  Beatty  and  Battelle, 
two  of  such  stockholders,  became  interested  in  a  project  to 
combine  a  number  of  sheet  steel  mills  into  a  "trust"  ;  that 
their  negotiations  to  this  end  cuhninated  in  the  early  part 
of  May,  1S99,  in  '*an  elaborate  and  formal  written  option" 
given  to  certain  promoters  by  the  officers  of  the  Midland 
Steel  Company,  for  the  sale  of  the  plant  and  property  of 
the  company,  not  including,  however,  the  cash  on  hand, 
accounts  and  bills  receivable  and  possibly  other  items;  that 
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the  price  named  in  said  option  was  $1,000,000  preferred 
and  $1,000,000  comraon  stock  of  the  ••trust"  then  proposed 
to  be  formed;  and  that  in  the  course  of  appellee  Beatty's 
dealing  with  appellant,  herein  complained  of,  Beatty,  ihen 
president  of  the  Midland  Company,  estimated  such  pre- 
ferred stock  in  the  proposed  trust  as  probably  worth  $90 
per  share  and  the  common  stock  as  worth  $60  per  share, 
which  was  the  quoted  price  of  preferred  and  common 
stock  of  the  National  Steel  Company  on  the  New  York 
Stock  Exchange  at  that  time,  and  that  on  this  valuation 
the  option  price  would  be  equivalent  to  $1,500,000  cash, 
and  the  value  of  the  entire  property  $1,575,000.  The  bill 
further  states  that  in  March  or  April,  1900,  a  transfer  of  Mid- 
land Company  property  to  the  American  Sheet  Steel  Com- 
pany actually  took  place,  said  last  named  company  being 
subsequently  merged  into  the  United  States  Steel  Corpora- 
tion, and  that  the  possession  of  the  72  shares  of  stock  sold 
to  Beatty  by  appellant,  as  hereinafter  stated,  enabled  appel- 
lees to  obtain  in  exchange  therefor  240  shares  each  of  pre- 
ferred and  common  stock  in  said. combinations,  the  value 
of  which  appellant  claims  he  is  entitled  to  recover,  since, 
as  he  avers,  he  was  induced  to  part  with  his  72  shares  of 
Midland  stock  to  Beatty  through  the  latter's  fraud. 

It  is  charged  that  appellee  Beatty,  either  of  his  own  mo- 
tion or  conspiring  with  other  large  stockholders,  wrote  com- 
plainant a  letter  which  was  untrue,  in  that  it  stated  a  sale 
of  the  Midland  Company's  property  to  a  trust  had  actually 
occurred,  when  only  an  option  had  been  given;  that  the 
price  paid  was  $600,000,  when  it  was  $2,000,000  in  stock; 
that  the  sale  included  the  w^hole  property  of  the  Midland 
Company,  whereas  the  cash  on  hand,  accounts  and  bills  re- 
ceivable, were  excluded;  that  the  letter  was  in  form  ad- 
dressed to  stockholders  generally,  whereas  in  fact  it  was 
sent  only  to  appellant,  with  fraudulent  intent  to  induce 
him  to  surrender  his  stock  at  a  price  below  its  real  value. 
Appellant  claims  to  have  been  misled  to  suppose  that 
under  the  option  as  alleged  to  have  been  given,  the  stock- 
holders in  general  would  receive  $200  a  share  in  cash  for 
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their  Midland  stock,  but  that  appellees  Beatty  and  Battelle 
were  to  have  the  privilege  personally  of  taking  in  e:xchange 
for  half  their  Midland  stock,  shares  in  the  proposed  "trust," 
which  would  enable  them  to  realize  an  average  of  $250  a 
share  for  their  Midland  stock,  a  privilege  which  would  be 
extended  to  appellant;  and  that  this  was  the  highest  price  to 
be  paid  any  Midland  stockholder.  The  charge  is  that  thus 
appellant  was  induced  to  sell  his  72  shares  of  Midland  stock 
to  Beatty  for  $250  in  cash  per  share,  a  total  of  $18,000,  al- 
though, as  he  claims,  it  was  then  worth  more  than  twice 
that  sura.  He  states,  however,  it  was  "as  an  alternative 
to  a  suit  by  complainant"  that  "Beatty  then  offered  to  pay 
him  $18,000  for  his  stock"  ;  in  other  words,  appellant  was 
induced  to  make  the  sale,  because  he  compelled  Beatty  to 
buy  as  the  alternative  to  a  lawsuit.  The  transfer  to  Beatty 
occurred  June  14,  1899.  Prior  to  that  time  appellant  was 
opposing  a  sale  or  transfer  to  a  "trust"  under  any  circum- 
stances, but  he  says  that  finally  after  an  investigation  by 
his  attorney  he  "  surrendered  "  his  Midland  stock  to  Beatty, 
but  that  he  did  so  nevertheless  solely  upon  the  faith  of 
Beatty's  representations.  He  states  that  when  he  did  this, 
however,  he  advised  Beatty  that  in  case  the  sale  to  the  trust 
should  not  be  consummated  as  then  proposed  under  the 
option,  he  "  would  reassert  his  right  as  owner  of  said  stock," 
and  he  avers  that  his  right  to  do  this  was  recognized  by 
Beatty,  when  about  November  5,  1899,  nearly  five  months 
afterward,  Beatty  notified  appellant  that  the  proposed  sale 
had  fallen  through,  and  thereupon  offered  the  return  of  the 
72  shares  of  Midland  stock  to  appellant,  upon  his  refunding 
the  $18,000  paid  him  for  it,  with  interest  at  six  per  cent. 
He  says  that  Beatty  demanded  an  immediate  acceptance 
or  rejection  of  this  offer. 

It  appears  from  the  bill  that  appellant  after  the  sale  of 
his  stock  to  Beatty  kept  up  a  correspondence  about  it, 
keeping  in  touch  as  he  says  with  the  transaction,  apparently 
not  quite  sure  whether  he  had  made  a  good  bargain  or  not, 
and  was  informed  that  the  sale  to  the  trust  had  been  post- 
poned from  time  to  time,  told  that  he  had  been  paid  a  big 
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price  for  his  stock,  and  he  states  that  it  was  in  reply  to  a 
request  to  be  shown  the  trust  agreement  of  sale  that  he 
was  notified  the  proposed  sale  had  fallen  through. 

The  prayer  of  the  amended  and  supplemental  bill  under 
consideration  is  in  the  alternative,  first,  for  specific  per- 
formance, without  prejudice  to  appellant's  rights  in  the 
Midland  Steel  Company's  property  reserved  from  the  sale, 
and  that  defendants , be  required  to  pay  complainant  the 
alleged  value  of  240  shares  of  preferred  at  $90  and  the 
same  amount  of  common  stock  in  the  "trust"  at  $60  per 
share,  too^ether  with  appellant's  proportion  of  such  property 
as  was  not  included  in  the  option  and  proposed  sale,  with 
interest  from  June  14,  1899;  or,  second,  if  specific  perform- 
ance be  denied,  that  the  sale  of  June  14,  1899,  to  Beatty 
may  be  cancelled  and  the  parties  placed  as  far  as  may  be  in 
htatu  quo  as  of  that  date. 

The  ground  upon  which  the  so-called  specific  performance 
is  asked  for  appears  to  be  that  inasmuch  as  Beatty  "  pre- 
tended," it  is  said,  to  take  appellant's  Midland  stock  at  a 
price  based  on  an  estimated  value  of  the  stock  in  the 
proposed  trust  which  appellant  would  receive  in  exchange 
for  his  Midland  stock  if  the  sale  went  through,  and  as  this 
estimated  valuation,  based  on  the  market  quotations  of 
National  Steel  Company's  stock,  another  and  different  cor- 
poration not  then  connected  with  the  transaction  in  any 
way  so  far  as  appears,  was  $90  for  preferred  and  $60  for 
common  stock,  therefore  this  must  be  regarded  as  having 
established  a  basis  of  valuation  of  the  240  shares  each  of 
preferred  and  common  stock  in  the  American  Sheet  Steel 
Company  which  appellant  says  would  have  been"  his  pro- 
portion in  exchange  for  his  Midland  stock  if  he  had  kept  it 
instead  of  selling  it  to  Beatty.  Therefore  the  argument 
is  that  appellee  should  pay  appellant  for  240  shares  of 
"  trust"  stock  on  that  basis,  notwithstanding  so  far  as  ap- 
pears from  the  bill,  the  original  option  sale  then  proposed, 
as  to  which  appellant  claims  to  have  been  deceived,  was  not 
consummated,  and  the  sale  to  the  Sheet  Steel  Company  was 
made  after  appellant  had  practically  refused  to  accept  the 
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return  of  his  Midland  stock,  which  he  claims  he  had  been 
fraudulently  induced  to  part  with  in  the  first  place. 

Instead  of  accepting  the  offer  of  Beatty  to  return,  appel- 
lant filed  a  bill,  ostensibly  to  find  out  whether  or  not  he 
had  been  imposed  upon  in  the  first  place,  whether  there 
had  in  fact  been  any  fraud  practiced,  claiming  that  if  there 
had  been  he  was  entitled  to  make  appellees  pay  him  what 
he  apparently  thinks  he  might  have  forced  Beatty  to  pay 
him  in  the  first  instance  as  the  price  of  withdrawing  his 
opposition  to  the  proposed  transfer  to  the  embryonic 
"  trust,"  had  he  known  all  the  facts  about  the  negotiations 
then  in  progress.  If  as  a  result  of  investigation  in  court 
it  should  appear  that  Beatty  told  the  truth,  that  the  pro- 
posed sale  to  the  trust  had  in  reality  fallen  through,  then 
appellant  prayed  to  be  allowed  to  accept  Beatty's  offer  to 
return  or  not,  as  he  might  see  fit.  Meanwhile  the  company 
was  to  be  held  up  if  necessary  by  an  injunction,  and  at  all 
events  prevented,  so  far  as  this  stock  was  concerned,  from 
carrying  on  new  negotiations  or  making  any  sale  whatever, 
no  matter  what  its  interest  might  seem  to  require,  until 
appellant  could  find  out  by  a  proceeding  in  equity  whether 
he  could  make  more  by  accepting  or  rejecting  the  return 
of  the  stock  of  which  he  was  protesting  he  had  been  wrong- 
fully deprived.  To  this  end  he  proceeded  to  take  about  a 
thousand  pages  of  testimony  through  the  indulgence  of  the 
court.  When  July  1,  1901,  he  filed  the  amended  and 
supplemental  bill,  he  seems  to  have  concluded  that  it  would 
have  been  to  his  advantage  if  he  had  accepted  the  offer  to 
be  reinstated.  He  then,  after  more  than  two  years  had  in- 
tervened, brought  into  court  and  tendered  $20,211,  being 
the  $18,000  paid  him  June  14,  1899,  with  interest  to  date 
of  the  tender,  on  condition  that  he  be  placed  in  statu  quo 
as  of  June  13, 1899.    That  tender  was  declined. 

Without  reference  to  apparent  inconsistencies  in  the  bill, 
the  substantial  ground  as  therein  stated  upon  which  appel- 
lant bases  his  claim  to  relief  is  the  alleged  fraud  and  con- 
cealment by  which  he  says  he  was  induced  to  part  with  his 
stock  for  what  he  insists  was  an  inadequate  consideration. 


446  Appellate  Courts  op  Illinois. 

Vol.  117.]  Hooker  v.  Midland  Steel  Co. 

We  need  not,  however,  consider  whether  or  not  he  could 
obtain  relief  on  that  ground.  He  was  offered  the  return  of 
the  stock  of  which  he  claims  to  have  been  fraudulently  de- 
prived. This  offer,  made  November  5, 1899,  if  then  accepted 
would,  so  far  as  appears  from  the  bill,  have  reinstated  him 
as  a  stockholder  in  the  Midland  Company  with  all  his  former 
rights  and  privileges  unimpaired.  It  is  not  claimed  that 
the  intrinsic  value  of  the  stock  was  not  the  same  when 
offered  back  to  him  as  when  he  first  parted  with  it  If  its 
speculative  value  was  lessened  because  of  the  apparent 
failure  of  the  "  trust"  to  consummate  at  that  time  the  pur- 
chase of  the  Midland  Company,  he  had  no  reason  to  com- 
plain more  than  other  stockholders,  and  would  have  been 
no  worse  off  had  he  accepted  the  offer  to  return,  than  if  the 
sale  to  Beatty  had  never  been  made.  At  that  time  no 
transfer  of  the  Midland  property  had  occurred  and  the 
previous  negotiations  were  said  to  have  fallen  through. 
Whatever  negotiations  were  still  pending  or  were  subse- 
quently consummated,  he  as  a  stockholder  would  have  been 
entitled  to  participate  in,  to  oppose  or  favor  as  he  might 
have  deemed  best.  The  final  transfer  of  Midland  property 
to  the  American  Sheet  Steel  Company  did  not  occur  until 
March  or  April  following.  In  his  amended  and  supple- 
mental bill  appellant  gives  as  a  reason  apparently  for  not 
then  accepting  Beatty's  offer  to  return,  that  such  offer  was 
made  "  solely  with  the  further  fraudulent  purpose  of  con- 
cealing the  gross  deceits  previously  practiced  upon  com- 
plainant; that  it  was  made  without  any  change  or  abatement 
whatever  of  Beatty's  desire  and  intention  to  be  rid  of  com- 
plainant as  a  stockholder,  and  to  deprive  him  of  his  stock 
for  less  than  its  real  value  whenever  opportunity  so  to  do 
without  danger  of  detection  should  present  itself."  It  is 
not  what  Beatty  thought  but  what  he  did,  that  is  material 
here.  He  offered  to  return  appellant  the  stock  in  contro- 
versy. He  offered  in  other  words  to  undo  the  alleged  fraud, 
and  place  appellant  in  statu  qtio.  If  it  be  conceded  for  the 
purpose  of  the  argument  that  appellant  was  entitled  to 
fuller  information  in  June  1899,  as  to  the  negotiations  in 
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pro;jress,  of  which  inforraatioa  he  was  fraudulently  deprived 
and  which  knowledge  if  he  had  possessed  it  would  have 
induced  him  to  demand  a  higher  price  than  he  then  received 
for  his  Midland  stock,  or  would  have  shown  that  in  fact  his 
said  stock  was  intrinsically  more  valuable  than  Beatty  is 
said  to  have  induced  him  to  believe,  the  wrong  would  have 
been  wiped  out  and  corrected  by  the  restoration  of  his  stock 
and  the  return  of  the  money  paid  him  for  it,  in  accordance 
with  what  appellant  says  he  insisted  upon  as  the  condition 
of  its  original  transfer  to  Beatty.  It  may  perhaps  be 
deemed  a  little  singular,  if  as  appellant  says  his  "surrender" 
of  the  stock  to  Beatty  was  merely  in  trust  for  the  sole 
purpose  of  the  sale  to  the  combination  as  then  proposed, 
that  he  should  have  demanded  and  received  from  the  so- 
called  trustee  its  estimated  value  in  all  respects  as  in  the 
case  of  a  cash  sale.  But  if  such  was  the  arrangement,  as 
appellant  says  it  was,  then  we  are  unable  to  discover  why 
it  was  not  incumbent  upon  appellant,  when  informed  No- 
vember 6,  1899,  that  the  option  to  the  trust  had  expired 
and  the  sale  fallen  through,  to  take  back  the  stock  from 
his  alleged  trustee  and  refund  the  money.  If  on  the  other 
hand  the  transaction  with  Beatty  be  deemed  an  actual  sale 
of  appellant's  stock  for  a  consideration  which  by  reason  of 
Beatty's  fraud  was  inadequate,  then  whatever  might  have 
been  the  previous  fraud,  appellant  could  have  no  cause  to 
complain  when  Beatty  offered  to  rescind  the  sale,  surrender 
all  that  he  had  gained  by  the  alleged  fraud  and  place  appel- 
lant in  statu  quo.  Appellant  seems  to  have  proceeded,  how- 
ever, on  the  view  that  as  he  suspected  appellees  might  have 
done  something  during  the  time  Beatty  held  the  stock  to 
diminish  its  value,  be  had  a  right  to  determine  that  question 
with  the  aid  of  a  court  of  equity  and  hold  the  matter  open 
indefinitely  before  deciding  whether  to  take  it  back  or  not. 
We  cannot  agree  with  this  view.  If  he  had  been  fraudu- 
lently induced  to  part  with  the  stock  and  had  accepted  the 
offer  to  return  it,  then,  reinvested  with  the  rights  and  stand- 
ing of  a  stockholder,  he  would  doubtless  have  been  in  a 
position  to  protect  himself  from  loss  and  if  need  be  to  in- 
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voke  the  aid  of  the  court,  should  it  then  appear  that  while 
Eeatty  held  the  stock  its  intrinsic  value  had  been  wrong:- 
fully  diminished.  It  was  his  duty  to  act  upon  the  proposi- 
tion with  reasonable  promptness.  But  appellant  chose  to 
remain  outside  of  the  company,  to  retain  the  money  paid 
him  for  the  stock,  and  in  that  position  we  are  at  a  loss  to 
discover  upon  what  ground  he  is  entitled  now  to  demand 
reinstatement  or  to  claim  rights  which  he  could  only  assert 
as  a  stockholder,  or  as  one  entitled  to  be  treated  as  such, 
and  why  he  should  now  be  awarded  wliatever  of  gain  the 
stock  has  since  earned  in  the  hands  of  its  holders  from  whom 
he  had  refused  to  take  it  back,  when  he  might  have  done 
so.  Nor,  in  view  of  appellant's  refusal  of  the  offer  to  return, 
which  was  in  effect  a  waiver  of  the  alleged  fraud,  do  we 
regard  him  as  entitled  to  invoke  the  aid  of  equity  to  enable 
him,  as  he  statef  %  **to  calculate  the  .real  intrinsic  value  of 
his  shares  of  stock  at  the  time  he  surrendered  the  same." 
The  case  is  not  that  where  a  stockholder  has  been  fraudu- 
lently deprived  of  his  stock  and  the  fraudulent  holder 
refuses  to  make  restitution.  In  such  case  the  injured  party 
may  doubtless  have  such  relief  as  the  conditions  warrant. 
Here  restitution  was  offered. 

It  seems  to  be  claimed,  however,  that  appellant  is  entitled 
to  be  treated  as  still  a  shareholder  in  the  Midland  Com- 
pany and  owner  of  72  shares  of  its  stock,  notwithstanding 
his  refusal  or  neglect  for  two  years  or  more  to  accept 
Beatty's  offer  to  return  them.  Appellant's  theory  appar- 
ently is  that  appellees  still  hold  the  72  shares  in  trust  for 
him.  In  this  we  cannot  concur.  If  it  b,e  conceded,  and  as 
to  this  appellant  does  not  seem  to  have  quite  made  up  his 
own  mind,  that  the  transfer  to  Beatty  was  not  a  sale  or 
was  at  most  a  conditional  sale,  appellant  when  offered  the 
return  of  his  stock  was  in  equity  bound  either  to  accept  or 
reject  the  offer  within  a  reasonable  time.  He  could  not 
remain  idle,  refusing  to  take  it  back  and  to  assume  again 
the  duties  and  responsibilities  of  a  stockholder,  and  then 
elect  at  his  leisure  whether  to  be  reinstated  or  not,  regard- 
less of  what  might  occur  in  the  meantime  to  affect  its 
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value.  Appellees  were  entitled  to  know  promptly  whether 
he  was  a  stockholder  or  not  Events  were  in  contempla- 
tion, as  he  knew,  which  might  at  any  time  put  an  end  to 
the  business  of  the  corporation.  It  would  be  inequitable 
in  the  extreme  to  require  appellees  to  hold  the  stock  amid 
changino^  conditions  for  an  indefinite  time,  and  account  for 
it  as  trustee  for  appellant  in  case  the  latter  should  event- 
ually conclude  that  he  would  take  the  stock  or  its  proceeds 
as  of  the  date  when  they  offered  to  return  it  to  him;  to 
account  to  him  for  its  gains  if  there  were  any,  but  stand 
the  losses,  if  any,  themselves.  "  A  court  of  equity  will  not 
aid  a  party  guilty  of  unreasonable  delay,  in  asserting  his 
rights."  Bishop  v.  Thompson,  196  111.  20C-208.  If  appel- 
lant had  all  the  time  remained  in  ignorance  of  a  fraud  which 
without  fault  on  his  part  deprived  him  of  the  value  of  his 
stock  when  he  sold  it,  with  no  oflPer  of  restitution,  a  very 
different  case  would  have  been  presented.  In  such  event 
he  might  not  have  been  chargeable  wiih  laches  in  not  as- 
serting his  rights,  (Wilson  v.  Augur,  176  111.  561-571)  and 
might  s'eek  proper  relief  within  any  reasonable  time. 

It  is  stated  by  his  counsel  that  appellant's  original  bill 
was  filed,  not  to  compel  a  rescission  of  the  sale  to  Beatty 
*'  but  to  postpone  and  preserve  the  offer  to  rescind  then 
voluntarily  made  by  Beatty  until  complainant  could  obtain 
through  a  court  of  equity  the  information  denied  him  by 
Beatty,  essential  to  an  intelligent  choice  by  him,  between 
holding  the  phenomenal  bargain  which  Beatty  then  as- 
sured him  he  had,  or  relinquishing  that  bargain  to  regain 
his  full  former  stockholdership  in  the  company."  In  other 
words,  he  wanted  a  court  of  equity  to  help  him  find  out 
whether  it  was  to  his  advantage  to  retain  the  money  if  he 
had  got  the  best  of  Beatty  in  the  deal,  or  to  return  it  and 
take  back  the  stock  if  Beatty  had  got  the  best  of  him,  and 
enforce  whatever  choice  he  might  ultimately  conclude  to 
make.  We  know  of  no  such  ground  of  equity  jurisdic- 
tion. If,  as  we  have  said,  Beatty  had  wronged  him  in 
acquiring  his  stock  and  sought  to  retain  the  advantage, 
appellant  might  have    been  entitled    to  equitable  relief. 

Vol.  CXVli  2» 
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When,  however,  Beatty  oflFered  to  right  the  alleged  wrong 
and  appellant  refused  to  accept  the  offer,  no  reason  re- 
in lined  why  a  court  of  equity  should  interfere  to  enable 
liini  to  make  up  his  mind  to  accept  or  reject  the  offer.  He 
cannot  in  equity  be  permitted  under  the  circumstances  of 
this  case,  to  hold  up  the  offer  for  two  j^ears  while  business 
conditions  were  changing,  and  now  that  he  finally  concludes 
it  would  have  been  to  his  advantage  to  accept  it,  be  allowed 
to  compel  the  appellees  to  account  for  and  pay  over  to  him 
whatever  profit  has  been  derived  from  stock  he  refused  to 
take  back  when  he  had  the  opportunity. 

For  the  reasons  indicated,  the  decree  of  the  Superior 
Court  will  be  aflBrmed. 

Affirmed. 


Edward  H.  Comer  y.  Xary  McDonnell. 
Gen.  No.  11,874. 

1,  Admission  op  EvmKNCE— M»/i€n  error  in,  will  not  reverse,  A  tech- 
nical error  in  admitting  evidence  wiU  not  reverse  where  the  fact  which 
the  same  tended  to  prove  was  abundantly  established  by  other  compe- 
tent evidence. 

2.  Slanderous  words— M?/ien  proof  of,  sufficient  It  is  not  neces- 
sary that  the  precise  words  charged  in  the  declaration  shall  be  proven; 
it  is  pufficient  if  tlieir  substance  has  been  established.  Neither  is  it  es- 
sential that  all  of  such  words  be  proved,  if  enough  are  established  to 
maintain  the  action. 

Action  on  the  case  for  slander.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1903.  Af- 
firmed.    Opinion  filed  December  16,  1904. 

T.  J.  Thompson,  for  appellant. 

Edwy  Loo  an  Reeves  and  H.  A.  Tiffany,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  appellant  to  recover  damages 

for  alleged  slanderous  statements  claimed  to  have  been 
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made  by  appellee.     The  alleged  slander  grew  out  of  the 
following  facts :    Appellant  is  executor  of  the  estate  of 
one  Anthony  P.  McDonnell,  deceased,  and  appellee  is  one 
of  the  legatees.     In  May,  1901,  appellant  filed  his  report 
as  executor  and  was  ordered  by  the  Probate  Court  to  make 
distribution.     He  claims  to  have  paid  the  other  heirs,  but 
admits  that  he  did  not  and  says  that  he  could  not  pay  ap- 
pellee her  share,  because,  being  a  resident  of  Denver,  Col- 
orado, she  did  not  come  all  the  way  to  Chicago  to  receive 
it  and  sign  a  voucher  here.     This  is  appellant's  explanation 
of  his  neglect  or  refusal  to  obey  the  order  of  the  Probate 
Court.    Naturally  it  did  not  satisfy  appellee,  since  no  rea- 
son appears  why  appellant  should  not  have  made  the  pay- 
ment and  obtained  his  voucher  through  any  reliable  bank, 
as  is  probably  done  every  day;  and  appellee  insisted  it  was 
not  his  real  reason  for  holding  on  to  her  money.     At  all 
events,  undisputed  evidence  shows  that  appellant  took  an 
active  interest  in  procuring  attachments  against  the  money 
of  appellee  in  his  hands  in  a  number  of  suits  which,  it  is 
claimed,   he   was  chiefly  instrumental  in  having  brought 
against  her.     The    first  of  the   five   attachment   suits  so 
brought  was  begun  about  a  week  after  the  order  of  dis- 
tribution, and  when  the  plaintiff  in  that  suit  was  forced 
to  trial  he  took  a  non-suit.     Instead  of  then  paying  over 
the  money  appellant  held  on  to  it  until  nine  days  there- 
after a  second  suit  was  begun  in  which  appellant  himself 
made  the  affidavit  to  obtain  the  attachment.     This  suit 
was  subsequently  dismissed  for  failure  of  the  plaintiff  to 
file  a  declaration.     Later  a  third  attachment  suit  was  be- 
gun, appellant  acting  as  agent  for  the  plaintiff,  which  suit 
was  also  finally  dismissed  for  the  same  reason.     Thereafter 
still  a  fourth  attachment  suit  was  dismissed  in  like  manner. 
Having  been  unable  to  get  her  money,  appellee  with  indig- 
nation, which   at  least  appears  to   have  had  a  righteous 
foundation,  expressed  herself  somewhat  forcibly,  perhaps, 
as  to  appellant's  conduct.     It  is  alleged  in  the  declaration 
that  she  said  ap})ellant  was  a  thief;  that  he  had  stolen  a 
large  amount  of  money  from  the  estate;   that  he  never 
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earned  an  honest  dollar  in  his  life,  and  that  he  was  a  de* 
faulter  as  executor.  Appellant  thereupon  brought  this 
action  on  the  case,  suing  out  meanwhile  an  attachment  in 
aid  in  his  own  behalf  against  himself,  and  had  himself 
again  served  as  garnishee,  this  time  in  his  own  suit.  Thus 
he  still  manages  to  retain  appellee's  money  in  his  hands, 
and  seeks  to  obtain  permanent  possession  of  it  as  a  salve  to 
his  wounded  feelings.  Appellee  pleaded  not  guilty.  The 
issues  were  submitted  to  a  jury,  which  returned  a  verdict 
in  her  favor.  Thereupon  appellant  prosecutes  his  appeal 
to  this  court,  still  further  prolonging  his  hold  on  the  money 
of  appellee. 

Appellant  urges  that  the  verdict  is  against  the  evidence. 
The  jury  refused  to  believe  the  evidence  of  appellant's  wit- 
nesses, and  accepted  that  of  appellee.  This  they  were 
amply  warranted  in  doing,  and  we  find  no  sufficient  reason 
for  disturbing  their  verdict. 

It  is  claimed  that  the  trial  court  erred  in  admitting  two 
orders  of  the  Probate  Court  directing  appellant  to  make 
payments  to  appellee,  which  orders  appear  to  have  been 
entered  after  the  alleged  utterances  complained  of.  It  is 
said  that  this  was  evidence  tending  to  prove  the  truth  of 
the  charge  made  by  appellee  in  the  words  complained  of, 
and  that  such  evidence  could  only  be  introduced  under  a 
plea  of  justification.  Technically  this  objection  may  be 
entitled  to  some  consideration,  although  there  are  cases 
which  seem  to  adopt  a  somewhat  diflferent  view.  There 
was,  however,  an  abundance  of  competent  evidence  that 
appellant  had  not  obeyed  the  prior  order  of  distribution 
made  by  the  Probate  Court,  and  the  evidence  objected  to 
was  at  the  most  cumulative  and  could  not  have  been 
harmful. 

Complaint  is  made  of  certain  instructions.  The  jury 
were  told  it  would  not  suffice  for  appellant  to  prove  the 
speaking  of  other  words  of  like  meaning  or  equivalent 
words  or  expressions  not  substantially  the  same  as  those 
charged  in  the  declaration,  and  that  the  burden  of  proof 
was  on  appellant  to  prove  by  a  preponderance  of  the  evi- 
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dence  that  appellee  had  made  some  one  or  more  of  the 
so-called  slanderous  accusations  precisely  as  alleged.  It  is 
contended  that  the  phraseology  of  this  instruction  is  erro- 
neous; but  the  action  could  not  be  maintained  unless  the 
words  used  were  the  same  or  substantially  the  same  as 
charged  in  the  declaration.  Eansom  v.  McCurley,  140  111. 
C26,  630,  635.  It  has  been  held  sufficient  where  the  sub- 
stance of  the  words  spoken  was  proved,  although  not "  pre- 
cisely as  charged  in  the  declaration."  Thomas  v.  Fischer, 
71  111.  576-579.  The  rule  appears  to  be  that  it  is  not  nec- 
essary to  prove  all  the  words  in  a  sentence  precisely  as 
charged,  but  it  was  not  error  to  tell  the  jury  that  some  one 
or  more  of  the  slanderous  statements  must  be  so  proven. 

Other  objections  to  the  judgment  are  urged,  which  we 
have  considered,  but  we  find  no  material  error  in  the  record. 
The  judgment  is  right  and  it  will  be  affirmed. 

Affirmed, 

Mr.  Justice  Smith  did  not  take  part  in  the  decision  of 
this  case. 


City  of  Chicago  v,  Patrick  Powers. 
Gen.  No,  11,379. 

1.  CoNDmoN  OF  HEALTH— ic?i en  pTOof  of,  improperly  made,  A 
question  as  follows:  **  What  would  you  say  was  the  cause  of  his  pres- 
ent condition,"  is  improper  where  it  is  a  part  of  the  defense  that  the 
plaintifiTs  condition  was  not  the  result  of  the  accident  sued  upon. 

2.  Evidence— -wTien  error  to  strike  out.  It  is  error  to  strike  out  the 
entire  evidence  of  a  witness  because  of  his  failure  to  return  to  court 
and  bring  with  him  a  certain  memorandum  as  directed,  where  his  en- 
tire testimony  did  not  relate  to  the  subject-matter  of  the  memorandum 
in  question,  and  it  does  not  appear  that  his  failure  to  return  was  the 
fault  of  the  party  who  originally  produced  him  and  where  no  attempt 
to  compel  his  re-attendance  by  attachment  was  made. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1903.  Revereed 
and  remanded.  Opinion  filed  December  16,  1904.  Rehearing  denied 
January  81,  1905. 
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Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  for  $20,000  against  appellant  in  an  action  by 
appellee  to  recover  for  personal  injuries. 

The  declaration  charges  that  the  city  possessed  and  con- 
trolled a  certain  railing  attached  to  and  built  upon  the 
sidewalk  around  a  basement  leading  into  the  building  at 
the  corner  of  Ashland  avenue  and  Fulton  street;  that  it 
suffered  the  sidewalk  uprights  and  railing  to  be  in  unsafe 
repair  and  condition,  so  that  when  appellee  with  due  care 
leaned  against  the  railing,  by  reason  of  its  decayed  and  in- 
secure condition  and  that  of  the  sidewalk,  the  uprights 
gave  way  where  they  were  fastened  to  broken  and  decayed 
planlcs  in  the  sidewalk,  and  appellant  was  precipitated  into 
the  basement,  a  distance  of  fifteen  feet,  thereby  receiving 
the  injuries  complained  of. 

John  F.  Smulski,  City  Attorney,  for  appellant;  Moritz 
Bosenthal,  of  counsel. 

Dabbow,  Masters  &  Wilson,  for  appellee. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  contended  that  the  city  is  not  liable  under  the  evi- 
dence; that  there  is  no  evidence  that  the  city  knew  or  by 
reasonable  care  could  have  known  the  condition  of  the  rail- 
ing, and  that  there  was  error  in  the  admission  and  exclu- 
sion of  evidence. 

Appellee's  story  of  the  accident  is  that  he  was  on  his 
way  home  past  the  corner  where  he  fell.  He  knew  there 
were  steps  leading  down  to  the  basement,  and  knew  that 
there  was  a  railing  in  front.  He  says  that  he  felt  himself 
getting  a  little  weak,  and  said  to  himself,  "  Now,  if  I  rest 
a  little  while  on  one  of  those  handles  on  the  railing,  then  I 
will  take  a  new  start  for  home;"  that  he  reached  his  left 
hand  to  the  railing,  as  he  was  going  north  on  the  west 
side  of  Ashland  avenue,  and  was  just  in  the  act  of  turning 
around  when  it  went  right  over  with  him,  and  that  is  ail 
he  knew.  He  remembers  falling.  He- had  been  ill  for  over 
four  weeks  preceding. 
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The  question  of  the  li^ibility  of  the  city  under  the  evi- 
dence was  submitted  to  the  jury.  It  is  not,  so  far  as  we 
can  discover,  controverted  that  there  was  evidence  warrant- 
ing such  submission,  if  it  be  conceded  that  the  city  is  liable 
for  injuries  suffered  from  such  use  of  the  railing  as  appellee 
was  making  in  this  case.  As  to  that  we  express  no  opinion. 
There  are  authorities  in  other  states  to  the  effect,  as  stated 
in  Stickney  v.  City  of  Salem,  3  Allen  (Mass.)  374-377,  that 
"  a  city  or  town  is  not  bound  by  law  to  erect  and  maintain 
railings  for  persons  to  sit  upon  or  lean  against.  They  are 
not  intended  to  be  used  for  the  convenience  and  accommo- 
dation of  those  who  seek  for  a  place  of  rest,  while  thej^^ 
stop  in  the  highway  to  lounge  or  to  recover  from  fatigue, 
or  to  engage  in  conversation.  If  a  person  uses  them  for 
such  purposes,  he  does  it  at  his  own  risk."  See  also  Orcutt 
V.  Kittery  Point  Bridge  Co.,  53  Maine,  500-504;  Kinney  v. 
Onsted,  113  Mich.  96-99;  Balch  v.  Garling,  29  Southeastern 
Rep.  146  (Georgia);  Stinson  v.  Gardiner,  42  Maine,  248-254. 

It  is,  however,  earnestly  contended  that  there  was  error 
in  the  admission  and  exclusion  of  evidence  which  requires 
a  reversal  of  the  judgment.  A  hypothetical  question  was 
put  to  one  of  the  plaintiff's  medical  experts,  which  con- 
cluded as  follows :  "  What  would  you  say  was  the  cause 
of  his  present  condition  ? "  To  this  the  witness  replied  : 
''My  conclusion  in  regard  to  the  cause  of  the  condition  was 
that  this  was  brought  about  by  his  fall."  An  objection  to 
the  question  was  overruled  and  the  city's  attornej^  pre- 
served an  exception.  It  would  doubtless  be  competent  for 
the  witness  as  an  expert  to  state  whether  or  not  a  fall  such 
as  that  appellee  is  said  to  have  suffered  might  have  sufficed 
to  produce  the  alleged  physical  conditions  for  which  appel- 
lee seeks  compensation  in  damages.  But  the  question  as 
put,  called  for  the  doctor's  direct  testimony  on  the  very 
question  of  fact  which  the  jury  were  there  to  determine. 
If  a  witness,  expert  or  not,  can  decide  on  the  witness  stand 
such  a  question  of  fact  as  was  here  involved,  the  presence 
of  the  jury  is  in  such  cases  unnecessary.  The  general  sub- 
ject here  presented   has   been  very  fully  discussed   in  the 


45S  Appellate  Courts  of  Illinois. 

Vol.  117.]  City  of  Chicago  v.  Powers. 

recent  case  of  I.  C.  R.  R.  Co.  v.  Smith,  208  III.  60S,  and  it 
is  there  said  (pa.rre  613)  that  '*the  opinion  of  witnesses 
should  not  be  asked  in  such  a  way  as  to  cover  the  very 
<|uestion  to  be  found  by  a  court  or  jury."  Citing  Chicago  & 
Alton  R.  R.Co.  v.  Springfield  &  K  W.  R.  R.Co.,  67  IIL  142. 
In  the  case  before  us  one  of  the  questions  presented  for  the 
court  and  jury  to  determine  was  whether  appellee's  phys- 
ical condition,  which  he  ascribes  to  the  fall  into  the  base- 
ment area,  was  in  reality  so  caused  or  not.  It  is  contended 
by  the  city  that  his  condition,  in  the  main  at  least,  is  the 
result  of  previous  disease  and  not  of  the  fall.  What  the 
jury  were  entitled  to  know  of  the  witness  as  an  expert  was 
whether  or  not  in  his  opinion  a  fall  such  as  there  was  evi- 
dence tending  to  show  appellee  had  suffered  might  produce 
that  condition.  Whether  it  did  so  produce  it  or  whether 
it  was  produced  by  previous  disease  or  other  accidents  was 
a  question  for  the  jury,  the  determination  of  which  was 
not  within  the  province  of  any  medical  eXj)ert.  We  agree 
entirely  with  the  statement  of  appellee's  attorneys  that  it 
was  competent  for  the  witness  as  an  expert  "  to  testify  that 
a  physical  condition  which  he  finds  existing  in  a  patient 
could  have  been  caused  by  a  fall."  The  question  and  an- 
swer under  consideration  were  not  to  the  etfect  that  it 
could  have  been  so  caused,  but  that  it  was  so  caused  and 
by  the  particular  fall  in  controversy;  and  as  to  that  ques- 
tion of  fact  the  expert  was  no  more  competent  to  testify 
than  any  other  witness.  In  cases  cited  by  appellee's  attor- 
ney in  support  of  the  propriety  of  the  question  and  answer 
we  are  considering,  the  testimony  of  the  expert  was  that 
the  physical  conditions  could  have  been  caused  by  a  fall  or 
external  injury,  not  that  they  were  so  caused.  City  of 
Kankakee  v.  Steinbach,  89  III.  App.  516;  Village  of  Chats- 
worth  V.  Rowe,  166  111.  114-117.  It  is  a  different  thing  for 
an  expert  to  testify  as  to  the  cause  of  an  injury,  to  an  eye, 
for  example,  than  to  state  that  a  particular  fall  or  a  par- 
ticular blow  caused  that  or  any  other  injury.  The  first 
may  be  proper,  the  second  cannot  be.  We  are  aware  that 
a  contrary  view  has  been  expressed.     People's  G.  L.  &  C. 
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Co.  V.  Porter,  102  III.  App.  461-470.  The  weight  of  au- 
thority is,  however,  in  accord  with  what  is  said  in  I.  C.  R. 
K.  Co.  V.  Smith,  supra^  which  must,  we  think,  be  regarded 
as  settling  the  question  in  this  state.  Other  cases  in  point 
are  Lacas  v.  Detroit  City  Ry.,  92  Mich.  412-417;  Cannon  v. 
The  People,  141  111.  270-277;  I.  C.  R  R.  v.  Treat,  75  111.  App. 
327-342;  Netcher  v.  Bernstein,  110  111.  App.  484-487;  Peo- 
ple V.  Hare,  57  Mich.  505-512;  Jones  v.  Village  of  Portland, 
88  Mich.  598-613;  A.  &  E.  Ency.  of  Law,  vol.  12,  2nd  ed., 
p.  444.  We  are  of  opinion  that  the  evidence  in  question 
was  erroneously  admitted. 

It  is  insisted  that  the  trial  court  erred  in  striking  out  all 
the  testimony  of  the  witness  Bain  relating  to  repairs  of  the 
sidewalk  and  railing,  which  appellee  alleges  were  in  a  de- 
fective condition,  causing  the  accident.  This  witness  tes- 
tified that  in  August,  1900,  these  were  thoroughly  repaired. 
The  accident  occurred  it  is  alleged  November  23  of  that 
year.  The  witness  was  cross-examined,  and  stated  that  he 
had  a  memorandum  of  the  payment  of  a  carpenter's  bill 
for  the  repairs,  on  the  stub  of  a  check  book,  at  his  store, 
which  he  had  looked  at  an  hour  or  two  before  testifying. 
Appellee's  attorney  asked  him  at  the  conclusion  of  his  cross- 
examination  if  he  would  bring  the  memorandum,  and  the 
witness  said,  "  I  will  try  to."  The  attorney  then  asked 
him  to  be  in  the  court  room  at  quarter  past  nine  the  next 
morning.  The  court  did  not  sit  until  ten  o'clock  the  next 
morning,  and  the  witness  did  not  then  nor  thereafter  ap- 
pear. The  court  on  appellee's  motion  ruled  that  it  would 
"strike  out  everything  relating  to  the  repairs,  if  he  is  not 
produced  before  the  case  is  closed."  To  this  ruling  an  ex- 
ception was  preserved.  The  propriety  of  the  court's  action 
in  this  matter  is  elaborately  argued.  We  regard  it  as  erro- 
neous. There  is  no  doubt  that  the  right  of  cross-examina- 
tion must  be  maintained.  It  appears,  however,  that  it  was 
not  the  fault  of  appellant  or  its  attorney  tiiat  the  witness 
did  not  appear,  and  it  was  competent  for  the  court  to  issue 
an  attachment  for  the  witness  and  have  him  produced 
within  the  two  or  three  days  thereafter  during  which,  as 
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appellee's  brief  states,  the  trial  continued.  The  testimony 
stricken  out  was  not  all  of  it  dependent  upon  the  memo- 
randum referred  to  by  the  witness,  and  striking  it  out 
deprived  appellant  of  evidence  material  to  the  defense. 
We  think  the  testimony  should  have  been  allowed  to  go  to 
the  jury.  Doubtless  its  value  would  have  been  lessened  in 
their  eyes  by  the  failure  of  the  witness  to  produce  the 
memorandum.  But  the  cross-examination  had  been  appar- 
ently concluded.  Appellee's  attorneys  were  through  with 
the  witness,  except  that  they  wanted  him  to  produce  the 
memorandum.  No  questiorf  of  this  kind  is  likely  to  arise, 
however, "on  another  trial,  and  the  subject  need  not  be  fur- 
ther pursued. 

For  the  reasons  indicated  the  judgment  of  the  Circuit 
Court  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Mr.  Justice  Smith  took  no  part  in  the  decision  of   this 
case. 


Assets  Realization  Company  y.  Ferdinand  D.  Heiden^ 

et  al. 
Gen.  No.  11,389. 

1.  Homestead  loan  association— lo/icn  contract  ultra  vires  a,  A 
contract  by  which  a  liorhestead  loan  association. undertakes  to  pay  to 
the  holder  of  stock  certificates  the  full  value  of  one  hundred  dollars,  for 
each  share  at  the  end  of  six  years  from  the  date  of  such  certificates,  is 
ultra  vires  a  homestead  loan  association,  and  this  notwithstanding  the 
statutory  provision  authorizing  the  issue  of  shares  of  stock  in  periodical 
series,  each  class  having  a  different  fixed  periodical  payment  of  dues, 
the  payment  of  which  **  shall  continue  on  each  share  until  the  same 
shall  have  reached  maturity  value  or  is  withdrawn  or  retired,"  where 
the  issuance  of  such  stock  was  prior  to  the  enactment  of  such  statute. 

2.  Homestead  loan  association  act — when  complainant  cannot 
have  benefit  of.  4  corporation  in  effect  doing  a  banking  business  is  not 
entitled  to  the  benefit  of  the  Homestead  Loan  Association  Act  and  can- 
not enforce  fines  and  premiums  by  foreclosure  wliere,  but  for  such  act, 
they  would  be  usurious. 

8.    Peemium— ti?/ien  contract  providing  for  payment  of,   invaJidL 
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Where  a  borrowing  member  of  an  association  did  not  obtain  his  loan  as 
a  result  of  the  money  bein^  oGftrred  in  open  meeting,  but  merely  agi'eed 
to  pay  the  premium  fixed  by  the  by-lawa  of  the  association,  such  pre- 
mium cannot  be  enforced  in  a  proceeding  to  foreclose. 

4.  Usury — when  grantee  in  conveyance  may  avail  of  defense  of. 
Where  the  grantee  in  a  conveyance  of  land  assumes  and  agrees  to  pay 
a  mortgage  thereon,  he  has  the  right  to  show  as  a  defense  to  such  mort- 
gage that  the  same  is  usurious,  where  the  mortgagee  is  a  corporation 
pretending  to  be,  but  not  in  fact,  a  homestead  loan  association. 

Foreclosure  proceeding.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1903.  Afi^'med.  Opinion 
filed  December  16,  1904. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
decree  of  the  Circuit  Court  dismissing  a  bill  in  which  the 
International  Building  Loan  &  Investment  Union,  a  cor- 
poration, sought  to  foreclose  certain  trust  deeds  executed 
to  secure  indebtedness  to  said  union.  The  original  trust 
deeds  were  executed  by  Charles  A.  Linke  and  wife,  who 
subsequently  conveyed  the  premises  therein  described  to 
one  Janeka  Wetterhahn,  by  whom  they  were  conveyed  to 
her  son  and  by  him  thereafter  to  appellee,  subject  to  the 
said  encumbrances.  The  original  bill  was  filed  June  19, 
1896.  Subsequently,  about  April  27, 1900,  Ira  M.  Cobe  by 
leave  of  court  filed  an  amended  bill  of  complaint  in  which 
he  states  that  in  a  suit  wherein  the  People  of  the  State  of 
Illinois  ex  rel.  James  S.  McCuUough,  Auditor  of -Public 
Accounts,  were  complainants  and  the  International  Build- 
ing Loan  and  Investment  Union  was  defendant,  a  decree 
was  entered  declaring  said  union  to  be  insolvent,  dissolving 
said  corporation  and  appointing  permanent  receivers.  It 
is  further  shown  that  said  receivers  subsequently  sold  all 
the  assets  and  property  of  said  union  to  said  Cobe  and  that 
such  sale  was  confirmed  by  the  court  the  23rd  of  February, 
1900,  by  reason  of  which  proceedings  it  is  alleged  the  ap- 
pellees became  indebted  to  said  Cobe  for  the  amount 
claimed  to  have  been  due  the  union,  being,  it  is  claimed, 
$6,605.56. 

By  a  subsequent  petition  the  Assets  Realization  Com- 
pany, a  New  Jersey  corporation,  it  is  said,  authorized  to  do 
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business  in  Illinois,  shows  that  said  Ira  M.  Cobe  sold  and 
transferred  to  it  the  notes  and  mortgages  in  controversy, 
and  that  it  is  now  the  legal  holder  thereof;  and  by  leave 
of  court  it  files  a  supplemental  bill  praying  for  a  decree  of 
sale  and  foreclosure. 

The  applications  for  the  loans  in  controversy  were  made 
on  a  form  in  part  as  follows :  "  I  do  hereby  make  applica- 
tion for  a  loan  of  $5,000  for  six  years,  to  bear  interest  at 
the  rate  of  five  per  cent  per  annum,  payable  on  or  before 
the  last  Saturday  of  each  month;  all  payments  to  be  paid 
at  such  place  as  the  lender  may  direct;  and  to  secure  the 
same  agree  to  give  a  mortgage  on  the  real  estate  set  forth 
in  thp  following." 

The  note  given  for  said  loan  is  as  follows : 

"  Chicago,  Illinois, 
December  2nd,  1889. 
Six  years  after  date,  for  value  received,  we  promise  to 

fay  to  "the  order  of  the  International  Building  Loan  and 
n vestment  Union,  a  corporation  duly  organized  under  the" 
laws  of  the  State  of  Illinois,  the  sum  of  five  thousand  dol- 
lars with  five  per  cent  interest  per  annum  and  also  five  per 
cent  premium  (bid  thereon  to  secure  this  loan  under  the 
by-laws  of  said  company)  each  payable  monthly,  on  or  be- 
fore the  last  Saturday  of  each  month.  Principal,  interest 
and  premium  payable  at  the  office  of  International  Build- 
ing Loan  and  Investment  Union  at  Chicago,  Illinois.  Any 
failure  to  pay  interest  or  premium  when  due  may  make  prin- 
cipal, interest  and  premium  at  once  due,  and  any  waiver  of 
such  right. shall  not  prevent  the  payee  from  enforcing  this 
right  upon  any  recurrence  of  the  default. 
$5,000.00. 

(Signed)    Charles  A.  Linkb, 

EmILIE  LiKKE." 

On  the  face  of  the  note  is  an  endorsement  signed  by  the 
receivers  of  the  union,  which  is  as  follows: 

"  The  maker  of  this  note  is  entitled  to  a  credit  hereon  of 
7083^^3^  dollars,  being  in  full  and  complete  satisfaction  and 
discharge  of  the  entire  distributive  interest  and  share  of  the 
said  malver  as  a  stockholder  in  the  International  Buildingj 
Loan  &  Investment  Union." 

This  amount  so  endorsed  was  realized  from  the  sale  by 
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the  receivers  of  the  assets  of  the  union  to  appellant's  as- 
signor, inclading  the  notes  now  in  controversy,  by  virtue 
of  an  order  of  the  Superior  Court  made  in  the  suit  wherein 
the  corporation  was  dissolved,  that  court  directing  the  re- 
ceivers to  endorse  on  the  note  of  each  borrowing  stock- 
holder of  the  union  a  credit  of  twenty-five  per  cent  of  the 
amount  paid  by  such  shareholder  as  installments  on  his 
shares  of  stock,  "  in  full  and  complete  satisfaction  of  the 
entire  distributive  interest  of  said  borrowing  stockholder 
in  and  to  the  property  and  assets  of  said  union." 

There  was  a  subsequent  note  for  $1,000  made  and  secured 
under  similar  terms  and  conditions,  which  is  also  involved 
in  these  foreclosure  proceedings. 

The  statute  provides,  (chapter  32,  Homestead  Loan  As- 
sociation Act,  sec.  2,)  that  as  soon  as  a  hundred  shares  or 
more  of  capital  stock  in  a  mutual  building  loan  and  home- 
stead association  shall  be  subscribed  the  commissioners  shall 
.  convene  a  meeting  of  the  subscribers  for  the  purpose  among 
other  things  of  adopting  a  charter  and  by-laws.  In  the 
present  case  the  charter  and  by-laws  provide  as  follows  in 
section  2:  "Its  object  is  to  afford  its  members  a  safe  and 
profitable  investment  for  their  savings,  to  facilitate  the  pur- 
chase and  improvement  of  real  estate  and  provide  the  advan- 
tages usually  expected  from  savings  banks  and  other  institu- 
tions of  like  character."  Section  3  of  art.  XIII  provides  in 
part  that  ''on  all  loans  made  by  this  union  to  a  shareholder 
said  shareholder  shall  pay  an  interest  of  five  percent  per  an- 
num and  a  premium  of  five  per  cent  per  year  on  said  loans." 
Section  1  of  art.  XII  provides  that  "  the  terms  and  con- 
ditions expressed  in  the  certificate  of  stock  in  connection 
with  the  application  for  membership  and  the  by-laws  of 
this  association,  form  the  contract  between  this  union  and 
each  shareholder  therein."  Section  14  of  art.  XIII  pro- 
vides that  "  All  shareholders  shall  pay  or  cause  to  be  paid 
a  monthly  installment  of  seventy-five  cents  on  each  share 
named  in  his  certificate  until  the  same  shall  be  fully  paid," 
which  is  to  form  part  of  the  loan  fund.  In  section  20  it  is 
provided  that  "  the  union  reserves  the  right  to  mature  any 
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certificate  at  any  time  after  one  year  and  to  issue  a  paid-up 
certificate  of  shares  payable  at  maturity  of  stock  with  inter- 
est at  six  per  cent  per  annum  or  at  the  maturity  of  stock  in 
pledge,  payable  at  time  of  maturity  of  loan. 

In  the  certificate  of  stock  issued  to  its  shareholders  at  the 
time  the  loans  in  controversy  were  made  the  union  agreed 
to  pay  said  shareholder,  his  heirs  or  assigns,  "the  sum  of 
one  hundred  dollars  for  each  of  said  Shares  at  the  end  of 
six  years"  upon  conditions  as  stated  in  the  by-laws,  that  is, 
the  payment  of  seventy-five  cents  per  month  on  each  share 
during  the  continuance  of  the  contract,  that  is  during  the 
six  years.  Each  certificate  had  printed  on  its  back  the  char* 
ter  and  by-laws  as  part  of  the  contract. 

In  December,  1895,  the  union  received  a  communication 
from  the  §tate  Auditor  of  Public  Accounts,  stating  that  an 
examination  of  its  afi'airs  disclosed  that  its  methods  of 
maturing  stock  were  contrary  to  law,  in  that  no  building 
association  had  "a  right  legally,  to  undertake  to  mature 
stock  at  a  specified  time,  and  that  in  doing  so,  the  authority 
granted  such  institutions  by  law  is  exceeded."  The  union 
was  therefore  requested  to  mature  stock  "  only  when  the 
amount  of  payments  m^de  thereon,  together  with  the  profits 
apportioned  thereto,  equal  the  sum  of  one  hundred  dollars 
per  share; "  and  was  notified  that  failure  to  observe  this 
request  would  result  in  legal  steps  "  likely  to  be  disastrous 
to  the  association."  This  action  was  taken  under  section  17 
of  the  Act  of  1893,  and  the  association  issued  notice  to  its 
shareholders  that  it  would  obey  the  auditor's  instructions. 

The  master  to  whom  this  cause  was  referred  to  take 
the  evidence  and  report  his  conclusions,  found  appellant 
indebted  on  the  original  notes,  $7,885.09.  He  found,  how- 
ever, that  the  officers  of  the  union  were  at  the  time  of  the 
transfer  of  the  mortgaged  property  to  appellee,  conducting 
its  business  illegally  in  maturing  stock  arbitrarily  within 
six  years,  and  that  the  provisions  of  the  notes  in  suit,  that 
the  principal  amounts  therein  named  should  be  paid  in  six 
^'^ears,  were  void;  also  that  the  provisions  in  the  charter  and 
by-laws,  that  a  borrowing  stockholder  should  pay  interest 
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at  the  rate  of  five  per  cent  per  annum,  and  a  premium  at 
five  per  cent  per  annum,  were  at  that  time  (prior  to  the 
amendment  in  force  June  16,  1891,  to  sec.  8,  chap.  32,  K. 
S.)  void. 

The  master  also  finds  that  there  was  no  competitive 
bidding  for  a  preference  for  said  loans  when  made,  and 
that  therefore  the  contract  as  to  payment  of  premium  was 
usurious.  He  concludes,  however,  that  this  defense  cannot 
be  made  by  any  one  but  the  original  maker  of  the  notes, 
his  immediate  grantee  having  assumed  and  agreed  to  pay 
the  notes  as  a  part  of  the  purchase  price,  and  appellee 
having  deducted  from  the  purchase  price  of  the  premises 
all  of  the  payments  which  he  has  made  on  said  loans. 

In  a  supplemental  report  the  master  further  found  from 
evidence  "  that  said  union  received  deposits  of  money  from 
its  stockholders,  and  paid  interest  on  same  at  the  rate  of 
six  per  cent  per  annum,  if  left  on  deposit  for  a  period  of  six 
months,  and  that  it  had  a  large  number  of  agents  soliciting 
such  deposits,  and  paid  them  commissions  of  about  two  per 
cent  for  obtaining  the  same,  and  that  said  union  sold  what 
purported  to  be  paid-up  stock  at  $55  per  share,  upon  which 
it  agreed  to  pay  its  holder  $100  at  the  expiration  of  six 
years  from  the  date  of  its  issue  and  paid  its  agent  a  com- 
mission of  seventy -five  cents  per  share  for  selling  said  paid- 
up  stock,  and  that  none  of  said  acts  were  authorized  by 
its  charter  and  by-laws,  or  by  the  laws  of  the  State  of  Illi- 
nois." 

Objections  were  filed  to  the  master's  report,  which  hav- 
ing been  ordered  to  stand  as  exceptions,  were  sustained  by 
the  Circuit  Court,  which  found  that  the  two  notes  and 
trust  deeds  or  mortgages  in  controversy  and  all  accrued 
indebtedness  thereon  have  been  fully  paid,  satisfied  and 
discharged  and  are  no  longer  liens  upon  the  premises  in 
said  trust  deeds  described.  The  bill  of  complaint  with 
amended  and  supplemental  bills  were  therefore  dismissed. 

It  is  from  this  decree  the  appeal  before  us  is  prosecuted. 

S.  W.  SwABKT,  for  appellant. 
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J.  Henry  Kraft  and  Emil  A.  Meyer,  for  appellees. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

There  is  and  can  be  no  serious  doubt  that  the  certificate 
constituting  the  original  borrower  in  this  case  a  shareholder 
of  the  International  Building:,  Loan  and  Investment  Union, 
so  far  as  it  embodies  an  agreement  of  the  union  to  pay  the 
holder  of  the  certificate  the  full  value  of  one  hundred  dol- 
lars for  each  of  his  shares  of  stock  at  the  end  of  six  years 
from  the  date  of  the  certificate,  whether  such  stock  has 
matured  or  not,  is  "  inconsistent  with  the  statute  under 
which  the  corporation  has  its  existence,  and  antagonistic 
to  the  legal  purposes  and  plans  of  such  organization,  and 
not  enforcible  "  as  a  contract.  King  v.  International  B.,  L. 
&  I.  Union,  170  111.  135.  The  provisions  of  the  act  under 
which  appellant  was  organized  as  a  building  association  do 
not  authorize  any  such  agreements.  Rev.  Stat.,  chap.  32, 
title,  "  Homestead  Loan  Associations."  In  the  case  cited 
it  is  said  that  by-laws  purporting  to  'authorize  such  an 
agreement  are  ineflFectual  to  make  the  agreement  valid, 
"  for  the  reason  a  corporation  has  no  power  to  enact  a  by- 
law inconsistent  with  the  statute  under  which  it  was 
created."  By  its  terms  the  certificate  was  payable  in  six 
years,  and  if  valid,  the  amount  due  under  it  at  the  end  of 
the  term  would  be  applicable  upon  the  debt  of  the  holder 
to  the  union.  It  is  contended  by^  appellant,  however,  that 
the  certificate,  while  by  its  terms  payable  in  six  years,  is, 
nevertheless,  to  be  deemed  to  have  been  issued  in  view  of 
the  statutory  provision  authorizing  the  issue  of  shares  of 
stock  in  periodical  series,  each  class  having  a  different  fixed 
periodical  payment  of  dues,  the  payment  of  which  "shall 
continue  on  each  share  until  the  same  shall  have  reached 
maturity  value,  or  is  withdrawn  or  retired."  R.  S.,  chap. 
32,  sec.  83.  It  is  argued  that  notwithstanding  the  invalid- 
ity of  the  provisions  of  the  certificate  as  therein  expressed, 
the  statute  entered  into  and  became  a  part  of  the  certificate 
as  fully  as  if  in  terms  a  part  thereof,  making  the  contract 
lawful  and  operative.     There  is  language  which  may  bear 
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such  construction  in  the  case  above  referred  to.  King  v. 
International  Union,  supra^-p,  142.  The  loans  in  the  case  at 
bar,  however,  were  made  in  December,  18S9,  and  February, 
1890.  At  that  time  the  provision  of  the  statute  relied  upon 
was  not  in  existence.  The  act  containing  that  provision 
was  approved  June  16,  1897,  in  force  July  1,  1897.  K.  S. 
of  1897,  chap.  32,  sec  83.  Whatever  may  have  been  the 
date  of  the  certificate  which  was  under  consideration  in 
the  case  above  cited,  the  language  of  the  court  in  that  case 
is  not  applicable,  as  we  understand  the  law,  to  the  certifi- 
cate in  the  case  before  us.  A  provision  of  a  statute  enacted 
in  1897,  can  scarcely  be  deemed  to  have  entered  into  and 
become  a  part  of  a  certificate  issued  eight  years  before,  ^ 
which  had  matured  according  to  its  terras  two  years  before 
the  enactment  relied  upon,  and  where,  as  bere,  the  bill  of 
complaint  which  began  the  proceedings  before  us  for  re- 
view was  filed  June  19,  1S96,  before  the  remedial  statute 
of  1897  became  operative.  The  certificate  was  therefore 
illegal  as  a  building  association  contract  when  issued,  and 
remained  so  during  the  whole  time  of  the  transactions  in- 
volved in  the  case  before  us.  It  appears,  however,  that  the 
borrower  and  his  assigns  complied  substantially  with  the 
provisions  of  the  certificate  and  of  the  by-laws  in  that  re- 
spect and  paid  to  the  union  the  amounts  therein  required 
of  them.  It  wa3  therefore  apparently  an  executed  agree- 
ment according  to  its  terms  when  this  suit  was  be^un. 

It  was  further  provided  in  the  charter  and  by-laws 
adopted  by  the  union  that  each  shareholder  should  pay  on 
all  loans  not  only  interest  at  five  per  cent  per  annum  but 
premium  also  at  five  per  cent  per  annum,  and  the  terms 
and  conditions  of  the  certificate,  the  application  for  mem- 
bership and  the  by-laws  are  made  to  form  the  contract  be- 
tween the  union  an!  each  shareholder.  The  notes  given 
to  secure  the  loans  likewise  provided  for  the  payment  of 
five  per  cent  interest  per  annum  and  five  per  cent  premium, 
a  total  of  ten  per  cent  upon  the  amount  of  each  note. 
The  whole  contract,  therefore,  between  the  union  and  the 
borrower,  was  in  all  its  parts  in  violation  of  the  statute 
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under  which  building  associations  were  organized  in  this 
state.  There  was  no  authority  conferred  by  the  statute  to 
demand  payment  of  a  fixed  premium  at  that  time.  The 
statute  then  in  force  required  the  money  in  the  treasury, 
if  one  hundred  dollars  or  more,  to  be  offered  for  loan  in 
open  meeting  and  to  be  loaned  to  the  stockholder  who 
should  bid  ]the  highest  premium  for  the  preference.  It 
was  not  until  1891,  long  after  these  loans  were  made,  that 
the  law  authorized  a  premium  to  be  fixed  in  the  by-laws. 
The  premium  was  therefore  "  illegally  fixed,  aud  the  con- 
tract was  usurious."  Eklund  v.  Borrowers  &  Investors 
B.  Assn.,  91  III.  App.  657-661;  same  case  190  111.  257-266; 
Jamieson  v.  Jurgens,  195  111.  86-88. 

The  scope  of  the  union  was  not  such  as  is  authorized  by 
the  building  association  statutes  of  this  state.  Its  funds 
were  derived  from  sources  not  recognized  by  the  building 
association  laws.  Rhodes  v.  Missouri  Savings  Co.,  173  111. 
621-631.  It  appears  from  the  evidence  that  it  issued  paid- 
up  stock  as  well  as  what  is  called  "  current "  stock.  One 
of  the  "  terms  and  conditions  "  upon  which  the  certificates 
of  stock  were  issued  and  accepted  was  that  "the  union 
further  agrees  to  issue  a  paid-up  certificate  for  the  amount 
of  all  monthly  installments  paid  on  shares  that  have  been 
in  force  one  year  or  over,  payable  at  the  maturity  of  the 
stock  with  interest  at  six  per  cent  per  annum."  There  is 
evidence  also  that  it  received  money  on  deposit;  and  tliis 
seems  to  have  been  in  accordance  with  section  2  of  its 
charter,  and  to  have  been  one  of  the  purposes  of  its  organ- 
ization. It  had  no  power  to  conduct  »i  banking  business. 
As  said  in  Rhodes  v.  Missouri  Savings  Co.,  supra :  "  Neither 
directly  nor  by  implication  is  the  issuing  of  paid-up  stock 
recognized  by  our  statute.  Such  a  procedure  *  *  * 
is  a  distinct  departure  from  the  original  plan  of  an  associa- 
tion recognized  by  our  statute  as  a  co-operative  building 
association."  The  court  concluded  in  that  case  (p.  632) 
that  an  association  which  under  the  guise  of  a  building  as- 
sociation conducts  a  business  of  such  a  character  as  to  make 
it  in  fact  a  loaning  company  only,  "will  be  treated  as  a 
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loaning  company  and  will  not,  in  the  absence  of  other  and 
additional  legislation,  receive  the  benefit  of  the  liberal 
statute  and  decisions  of  this  state  which  have  attempted  to 
foster  these  purely  co-operative  associations  for  building 
and  saving  purposes."  Appellees  would  be  obliged,  there- 
fore, unless  in  some  way  estopped,  to  return  only  the 
amount  of  money  actually  loaned  in  this  case.  It  appears 
from  the  evidence  that  the  union  has  been  paid  this  amount 
with  interest,  and  it  is  claimed  that  the  debt  is  discharged. 
Borrowers  Assn.  v.  Eklund,  190  111.  257-267;  Jamieson  v. 
Jurgens,  supra. 

It  is  contended,  however,  that  as  grantees  of  the  prem- 
ises covered  by  the  trust  deeds  in  controversy,  appellees 
are  estopped  from  setting  up  usury.  In  the  ^eed  from 
Linke,  the  original  borrower,  to  Mrs.  Wetterhahn,  it  is  re- 
cited that  the  grantee  assumes  and  agrees  to  pay  the  two 
mortgages  according  to  the  terms  and  conditions  thereof, 
with  all  accrued  indebtedness  thereon.  Her  grantee,  Sam- 
uel Wetterhahn,  assumed  nothing,  but  appellee  Hoiden, 
who  bought  the  property  from  him,  took  it  subject  to  the 
mortgages.  In  Crawford  v.  Nimmons,  180  111.  143-147,  it 
is  said  that ''  in  all  the  cases  where  it  has  been  held  that 
the  grantee  cannot  question  the  validity  of  the  mortgage, 
he  has  purchased  the  property  on  the  basis  of  a  clear  title 
at  an  agreed  price,  and  has  assumed  to  pay  the  mortgage 
debt  as  a  part  of  the  consideration,  or  the  amount  of  such 
debt  has  been  deducted  from  the  purchase  price  of  the 
land  on  the  basis  of  such  clear  and  complete  title.  In  such 
cases  the  grantee  has  paid  that  part  of  the  purchase  price 
representing  the  estimated  value  of  the  equity  of  redemi> 
tion,  and  has  reserved  the  amount  of  the  encumbrance," 
etc.  It  is  further  said  that  "  if  the  usury  has  become  a 
part  of  the  consideration  in  the  agreement  between  the 
mortgagor  and  his  grantee,  it  is  an  a£9rmance  of  the  debt 
by  the  mortgagor,  and  when  the  grantee  contracts  with  a 
view'to  the  payment  of  the  encumbrance,  equity  demands 
that  he  shall  pay  it  or  lose  the  property.  There  was  no 
evidence  of  such  a  condition  here."     What  is  said  in  that 
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case  is,  we  think,  applicable  to  the  grantee,  who  took  the 
title  merely  subject  to  the  mortgages.  We  are  of  opinion, 
however,  that,  waiving  the  usurious  nature  of  the  contract, 
the  union  in  this  case  must  be  treated,  not  as  a  building 
association,  but  as  a  mere  loaning  company,  "not  entitled  to 
claim  any  special  rights  or  powers"  granted  by  the  statute 
to  building  associations,  and  that  the  limit  of  recovery 
should  be  the  amount  of  money  actually  loaned,  with  legal 
interest  thereon.  Rhodes  v.  Missouri  Savings  Co.  mpra, 
p.  633.     This  amount  has  been  paid. 

We  are  of  opinion,  therefore,  that  the  decree  of  the  Cir- 
cuit Court  is  correct  and  it  will  be  affirmed. 

AJtrtned. 


David  Miller  v.  Chicago  Heights  Lumber  Company. 
Gen.  No.  11,890. 

1.  Promise— 2c7i«n,  not  binding  for  want  of  conMderation,  The 
verbal  acceptance  of  a  written  order  to  pay  money  is  not  binding  upon 
the  acceptor,  if  at  the  time  there  were  no  funds  in  his  hands  with 
which  to  pay  such  order  and  there  was  no  consideration  for  such  ac- 
ceptance, and  the  holder  of  such  order  did  not  in  any  wise  change  his 
position  by  virtue  of  such  acceptance. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  MxntRAY  F.  Tulky,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1903,  Reversed.  Opinion 
filed  December  16,  1904. 

Statement  hy  the  Court.  This  is  an  appeal  from  a 
judgment  of  the  Circuit  Court  of  Cook  county  in  favor  of 
appellee  and  against  appellant,  impleaded  with  Isadora 
Miller.  The  declaration  avers  and  the  proof  shows  that 
on  August  10, 1901,  William  Frink  drew  an  order  on  Miller 
Bros,  for  $682.81  in  favor  of  appellee  in  terms  as  follows : 


Chicago — Fiest  District — A.  D.  1904.     469 

Miller  v.  Chicago  Heights  Lumber  Co. 

"  Chicago  Heights,  III.,  Aug.  10,  1901. 
Mb.  Wm.  Frink, 

Miller  Job. 
In  account  with  Chicago  Heights  Lumber  Company. 

(Incorporated) 
Dealer  in 
Lumber,  Lath,  Shingles,  Lime,  etc., 

Corner  16th  Street  and  last  End  Avenue. 
Aug.  10,  To  Mdse.  $711.47 

Less  material  returned  28.66 


$682.81 
Chicago  Heights,  Ills.,  Aug.  10,  1901. 
Miller  Bros.: 

Please  pay  to  the  order  of  Chicago  Heights  Lumber 
Co.  six  hundred  eighty-two  81-100  dollars. 

Yours  truly, 

Wm.  Frink." 

Frink  delivered  the  order  to  appellee,  and  appellee  pre- 
sented it  to  appellant,  who,  on  behalf  of  Miller  Bros,  gave 
appellee  the  check  of  Miller  Bros,  for  $400  thereon,  and 
promised  orally  to  pay  the  balance  of  the  order  in  a  few 
weeks,  retaining  the  order  in  his  possession. 

Miller  Bros.,  defendants,  pleaded  the  general  issue,  and 
subsequently  by  leave  of  court  filed  two  additional  pleas  of 
the  Statute  of  Frauds,  averring  that  the  promises  men- 
tioned in  the  declaration  were  special  promises  to  answer 
for  the  debt  of  Frink,  and  that  no  memorandum  or  note 
thereof  in  writing,  signed  by  the  defendants  or  either  of 
them,  was  made.  To  these  pleas  the  court  sustained  a  de- 
murrer. 

On  the  trial,  the  defendants  at  the  close  of  plaintiff's 
case,  moved  to  strike  out  the  plaintiff's  evidence,  on  the 
ground  that  the  contract  came  within  the  Statute  of 
Frands.  This  motion  was  denied.  A  motion  to  instruct 
the  jury  to  find  for  the  defendants  was  also  denied.  There- 
upon defendants  called  David  Miller  to  the  stand  and  of- 
fered to  prove  by  him  that  Frink  had  contracted  to  erect  a 
building  for  appellant  and  had  defaulted  in  the  perform- 
ance of  his  contract,  but  the  evidence  was  rejected  for 
want  of  proper  pleas. 
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At  the  close  of  the  evidence  the  defendants  requested 
the  court  to  give  a  number  of  instructions  to  the  effect  that 
unless  it  appeared  from  the  evidence  that  at  the  time  of 
the  alleged  acceptance  of  the  order,  the  defendants  had  in 
their  hands  a'  fund  belonging  to  the  drawer,  out  of  which 
to  pay  the  order,  the  plaintiff  could  not  recover.  The 
court  refused  to  give  any  of  these  instructions,  and  in- 
structed the  jurj^  to  return  a  verdict  for  the  plaintiff  for 
$308.13.  After  overruling  a  motion  for  a  new  trial,  and  a 
motion  in  arrest  of  judgment,  the  court  entered  judgment 
on  the  verdict.  Errors  are  assigned  upon  the  ruling  on  the 
demurrer  to  appellant's  additional  pleas,  receiving  and  ex- 
cluding evidence,  and  the  giving  and  refusing  of  instruc- 
tions. 

William  H.  Johnson  and  Eobeet  W.  Millar,  for  appel- 
lant. 

E.  M.  Shbelock  and  Rosenthal,  Kuez  &  Hirsohl,  for 
appellee. 

Me.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  question  presented  by  this  record  is  whether  the 
declaration  avers,  and  the  evidence  shows,  a  cause  of  ac- 
tion against  the  appellant  or  not.  If,  as  contended  by  ap- 
pellant, it  is  necessary  to  aver  and  prove  that  at  the  time  of 
an  oral  acceptance  of  and  promise  to  pay  a  written  order 
there  must  be  in  the  hands  of  the  acceptor  a  fund  with 
which  to  pay  the  amount  specified  in  the  order,  neither 
the  declaration,  nor  the  proof,  makes  out  a  cause  of  action 
against  appellant,  for  the  existence  of  such  fund  or  indebt- 
edness is  not  alleged  or  proved.  Miller  Bros,  as  a  copart- 
nership, or  appellant  personally,  owed  Frink  nothing  at  the 
time  of  the  acceptance  of  the  order,  and  appellant  or  his 
firm  received  no  consideration  from  Frink  or  appellee  for 
their  promise.  Appellee  neither  did  any  work  nor  paid 
any  money  upon  the  faith  of  the  acceptance  and  promise; 
nor  did  appellee  give  up  any  right  or  security  against 
Frink.     The  original  liability  to  appellee  was  not  altered 
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or  affected  in  any  way  or  to  any  extent  by  the  acceptance 
and  promise  of  appellant  or  Miller  Bros.  This  promise 
was,  therefore,  clearly  a  promise  not  binding  upon  defend- 
ants for  want  of  consideration.  Ayres  v.  C.  E.  I.  &  P.  K. 
Co.,  52  Iowa  478;  Plummer  v.  Lyman,  49  Me.  229;  Pike  v. 
Irwin,  1  Sand.  (N.  Y.)  14,  and  Wakefield  v.  Greenhood,  29 
Cal.  600.  These  cases,  and  among  others  the  case  of 
Walton  V.  Mandeville,  Dowling  &  Co.,  66  la.  597,  appar- 
ently a  well  considered  case,  hold  that  a  verbal  acceptance 
of  an  order  is  valid  and  enforceable  only  where  the  drawer 
has  funds  of  the  drawer  in  his  hands,  so  that  by  payment 
of  the  order  he  satisfies  his  own  debt.  In  order,  therefore, 
to  show  a  valid  obligation  of  the  defendants  it  was  incum- 
bent upon  the  plaintiff  to  allege  and  prove,  as  a  part  of  its 
original  case,  a  consideration  for  the  oral  acceptance  and 
promise  relied  upon.  This  it  did  not  do.  Proof  of  an  oral 
acceptance  by  defendants  did  not  make  them  parties  to  the 
order  so  that  the  consideration  of  the  order  became  the 
consideration  of  this  oral  acceptance.  The  admission  of 
the  order  in  evidence  did  not  tend  to  prove  any  considera- 
tion for  the  separate  oral  acceptance  and  promise  to  pay. 
Walton  V.  Mandeville,  supra.  The  instruction  of  the  court 
to  find  for  the  plaintiff  was  therefore  erroneous. 

If,  however,  the  view  be  taken  that  it  was  not  necessary 
for  appellee  to  allege  and  prove  in  the  first  instance  a  con- 
sideration for  the  promise,  but  that  it  devolved  upon  de- 
fendants to  show. as  a  defense  that  they  did  not  owe  Frink 
anything,  and  their  promise  was  not  to  pay  their  own  debt 
but  that  of  another,  it  was  error  to  sustain  the  demurrer 
to  defendants'  additional  pleas.  These  pleas  were  good  in 
substance.  If  the  facts  set  up  in  the  pleas  could  have  been 
proven  they  would  have  constituted  a  complete  defense  to 
the  action.  Manley  v.  Geagan,  105  Mass.  445;  Walton  v. 
Mandeville,  supra;  Louisville,  etc.,  Ry.  Co.  v.  Caldwell,  98 
Ind.  245;  Morse  v.  Mass.  National  Bank,  1  Holmes,  209. 

It  is  contended  by  counsel  for  appellee  that  the  taking 
and  retention  of  the  order — the  physical  evidence  of  liabil- 
ity— constituted  a  consideration  sulHcient  to  support  the 
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acceptance,  and  was  proof  thereof.  We  know  of  no  prin- 
ciple of  law  upon  which  this  contention  can  rest,  and  we 
are  of  the  opinion  that  it  does  not  form  a  consideration  for 
the  acceptance. 

For  the  errors  indicated,  the  judgment  of  the  Circuit 
Court  is  reversed, 

JSeversed. 


DETESMIKSD  IM  THB 

FIRST  DISTRICT 
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DURING  THE  YEAR  1005. 


Agnes  Marshall  Wilson,  et  al.,  y.  Katie  Behm^  et  al. 
Gen.  Ko.  11,656. 

1.  CoNSTRUCTiVB  MORTOAOE — wJutt  is.  A  deed  absolute  in  form, 
but  given  merely  for  purposes  of  security,  is  in  equity  a  constructive 
mortgage. 

2.  Constructive  kortqaqe— obligation  of  mortgagee  upon  collec- 
tion of.  Where  one  receiving  an  alisolute  convoyance  of  land  by  way 
of  security  from  another,  who,  himself,  had  received  his  conveyance 
thereof  upon  like  terms,  sells  the  real  estate  and  is  paid  his  debt,  as  to 
any  surplus  he  becomes  a  trustee  for  the  respective  grantors  of  such 
land  as  their  interests  may  appear. 

3.  Personal  estates.— what  is,  upon  death  of  owner,  Tlie  interest 
of  a  mortgagee  in  land  is  personal  estate  which,  upon  his  death,  passes 
to  his  estate  as  personal  property. 

Bill  for  accounting.  Error  to  the  Superior  CJourt  of  Cook  County; 
the  Hon.  JcssB  Holdom,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1904.     Affirmed.     Opinion  filed  January  5,  1905. 

Statement  by  the  Court.  Katie  Rehra,  the  widow  of 
Thomas  J.  Marshall,  filed  a  bill  against  John  T.  Pirie  and 
others  for  an  accounting  upon  the  following  facts,  which 
are  undisputed: 

November  26,  1894,  James  Taylor  was  indebted  to 
Thomas  J.  Marshall  in  Ihe  sum  of  $2,200  for  moneys  lent, 
and  to  secure  the  payment  of  said  money,  Taylor,  with  his 
wife,  made  and  delivered  to  Marshall  a  warranty  deed, 
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absolute  in  form,  bearing  date  the  26tb  day  of  November, 
1894,  conveying  to  Marshall  certain  premises  described  in 
said  bill,  containinor  1,484  acres  situate  in  the  State  of  South 
Dakota. 

Prior  to  and  during  1895  said  Marshall,  then  the  husband  of 
complainant  below,  was  engaged  in  the  dry  goods  and  notions 
business  in  the  city  of  Chicago,  having  two  stores,  one  on 
West  Madison  street  and  the  other  on  Van  Buren  street.  In 
the  conduct  of  his  business  said  Marshall  became  indebted. to 
Carson,  Pirie,  Scott  &  Co.,  and  to  secure  that  indebtedness  he, 
with  his  wife,  made  and  delivered  to  George  Scott,  a  mem- 
ber of  that  firm,  and  for  the  use  of  the  firm,  a  warranty 
deed,  dated  January  5, 1895,  conveying  the  same  premises. 
This  deed,  though  absolute  in  form,  was  in  reality  a  mort- 
gage to  secure  the  indebtedness  of  Alarshall  to  the  firm. 
On  the  7th  day  of  May,  1896,  the  said  Marshall  died  intes- 
tate. Letters  of  administration  were  granted  by  the  Pro- 
bate Court  of  Cook  county  to  complainant,  who  continued 
the  business  theretofore  conducted  by  her  husband.  Claims 
were  presented  against  the  estate  of  Marshall  to  the  amount 
of  $22,050.35,  including  a  claim  of  $8,810.81  in  favor  of  the 
firm  of  Carson,  Pirie,  Scott  &  Company,  all  which  claims 
were  paid  in  due  course  of  administration,  although  the 
business  was  practically  insolvent  at  the  time  of  Mr.  Mar- 
shall's death,  and  if  the  assets  had  been  forced  upon  the 
market  there  would  not  have  been  enough  property  to  pay 
the  debts;  no  mention  was  made  in  the  Probate  Court  of 
the  lands  in  South  Dakota,  or  of  the  indebtedness  from 
Taylor  to  Marshall.  The  complainant  managed  the  busi- 
ness arid  put  in  about  $500  of  her  own  money,  which  she 
had  at  the  time  of  Marshall's  death,  and  $2,000  of  life  insur- 
ance which  was  payable  to  her. 

The  final  account  signed  by  the  said  complainant  in  the 
Probate  Court  showed  that  the  administratrix  charged  her- 
self with  personal  property  in  the  two  stores  mentioned  in 
the  inventory  therein,  $21,735.88;  to  cash  in  bank  $127.70; 
that  the  said  administratrix  credited  herself  with  the  sum 
of  $21,^03.58  for  payment  of  sundry  debts,  and  charged 
herself  with  the  sum  of  $192.77  to  cash  advanced  by  the 
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administratrix  to  balance  account;  that  in  the  said  final 
report  the  said  administratrix  waived  her  claim  for  widow's 
award,  $2,010,  and  all  claim  as  against  the  estate  for  the 
said  sum  of  $192.77  so  advanced  by  herself,  and  took  the 
remaining  personal  property  in  the  stores,  which  was  worth 
$700  or  $800.  No  part  of  the  lands  was  required  or  used 
for  the  payment  of  the  indebtedness  of  Marshall,  or  of  the 
Marshall  estate,  to  the  firm  of  Carson,  Pirie,  Scott  &  Com- 
pany. 

Under  the  laws  of  South  Dakota  the  lands  of  an  intes- 
tate who  dies  leaving  a  widow  and  no  children  descend  as 
follows:  one-half  to  the  widow  and  one-half  to  the  father, 
if  living.  The  said  Thomas  J.  Marshall  left  him  surviving 
the  complainant,  his  widow,  but  no  children,  and  his  father, 
John  Marshall,  his  mother  having  previously  died,  and  the 
said  John  Marshall  afterward  died  leaving  the  following 
children,  the  plaintiffs  in  error:  Robert  Marshall,  John 
Marshall,  Agnes  Marshall  Wilson,  Samuel  Marshall,  Mary 
Marshall  Todd,  and  William  Marshall,  and  none  other,  and 
no  descendants  of  a  deceased  child,  and  under  the  laws  of 
South  Dakota  such  title,  if  anj^,  as  John  Marshall,  the 
father,  took  in  said  premises  descended  to  and  vested  in 
said  six  children  as*bis  only  heirs  at  law.  The  estate  in  the 
Probate  Court  of  Cook  county  was  settled  on  the  28th  day 
of  July,  1898,  and  the  administratrix  discharged. 

After  the  death  of  Marshall,  and  the  payment  of  the 
debt  to  Carson,  Pirie,  Scott  &  Company,  the  said  firm  sold 
the  Dakota  lands  and  the  said  George  Scott  made  a  deed 
of  conveyance  in  pursuance  of  such  sale  to  the  purchaser 
thereof,  and  the  firm  received  the  purchase  money  to  an 
extent  more  than  sufficient  to  pay  the  debt  from  Taylor  to 
Marshall,  but  never  reported  the  same  to  complainant. 
.  The  laws  of  South  Dakota  provide  that  all  actions  upon 
contracts,  obligations  or  liabilities,  express  or  implied,  shall 
be  commenced  within  six  years  next  after  the  cause  of 
action  accrued. 

The  bill  prays,  among  other  things,  that  said  firm  be  re- 
quired to  account  for  the  value  of  said  real  estate,  less  rea- 
sonable costs,  etc.;  that  the  firm  may  be  directed  to  pay 
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the  said  amount  to  her  free  from  any  claim  by  her  or  on 
behalf  of  the  other  heirs  of  said  Thomas  J.  Marshall,  and 
for  general  relief. 

Plaintiffs  in  error,  the  heirs  of  John  Marshall,  Sr.^  filed 
an  answer  denying  the  conclusions  stated  in  the  bill,  and 
asserting  that  as  such  heirs  they  are  entitled  to  one-half  of 
the  proceeds  arising  from  the  sale  of  such  lands  in  the 
hands  of  said  firm. 

An  answer  was  filed  by  Carson,  Pirie,  Scott  &  Co., 
which  consists  of  a  general  denial  and  a  demand  for  strict 
proof  of  the  material  allegations  of  the  bill. 

A  cross-bill  was  filed  by  tbe  heirs  of  John  Marshall,  Sr., 
against  complainant  and  the  members  of  said  firm,  setting 
up  many  of  the  facts  hereinbefore  stated,  claiming  a  one-half 
interest  in  said  lands,  and  asserting  that  said  firm  should 
be  held  to  account  to  the  heirs  of  said  Thomas  J.  Marshall 
for  the  entire  value  thereof,  etc.,  etc. 

The  court  found  that  the  equities  were  with  complain- 
ant, that  the  deed  from  Taylor  to  Marshall  was  in  fact  a 
mortgage  to  secure  the  sura  of  $2,200,  that  it  was  personal 
property  and  descended  wholly  to  the  widow  of  said  Mar- 
shall, the  complainant,  end  that  the  defendants,  the  broth- 
ers and  sisters  of  said  Thomas  J.  Marshall,  had  no  right, 
title,  interest  or  claim  therein  or  thereto;  that  the  deed 
from  Marshall  to  Scott  was  in  fact  a  mortgage  to  secure 
indebtedness  of  Marshall  to  that  firm;  that  all  such  indebt- 
edness was  paid  by  complainant  to  said  firm,  and  that  the 
lands  were  sold  for  more  than  enough  to  pay  the  indebted- 
ness which  Taylor  was  owing  to  said  Marshall  at  the  time 
of  his  death,  with  interest  thereon  from  the  time  said  firm 
received  said  money,  and  it  was  ordered  that  said  firm  pay 
to  complainant  within  five  days  the  sum  of  $2,500  in  full 
payment,  satisfaction  and  discharge  of  any  and  all  claim 
by  complainant,  or  of  the  defendants,  the  brothers  and 
sisters  of  said  Marshall,  in  and  to  said  lands,  and  that  said 
cross-bill  be  dismissed  for  want  of  equity. 

From  the  entry  of  this  decree  the  present  appeal  was 
perfected. 
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MusoRAVE,  VROMA.N  &  Lee,  foF  plaintiffs  in  error. 

Kerr  &  Kerr,  Zach  Hofheimer  and  Jesse  A.  and  Henry 
R.  Baldwin,  for  defendants  in  error. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of 
the  court. 

By  the  admitted  facts,  November  26, 1894,  James  Taylor 
owed  Thomas  J.  Marshall  $2,200,  and  to  secure  the  pay- 
ment of  this  debt  Taylor  on  that  day  deeded  the  lands  in 
question  to  Marshall.  Afterwards  Marshall,  to  secure  a 
debt  he  owed  to  the  firm  of  Carson,  Pirie,  Scott  &  Co., 
deeded  the  same  lands  to  George  Scott.  In  equity  each  of 
these  deeds,  though  absolute  in  form,  was  a  mortgage. 
July  12,  1898,  Scott  sold  these  lands  and  paid  the  moneys 
received  therefor  to  said  firm.  May  7, 1896,  Marshall  died 
intestate,  without  issue,  leaving  the  complainant  below,  his 
widow.  She  became  the  administratrix  of  his  estate  and, 
before  July  28,  1898,  when  the  estate  was  settled,  paid  out 
of  that  estate  and  out  of  her  own  moneys  the  debt  due 
from  Marshall  to  said  firm.  When  this  debt  was  paid  the 
title  of  Scott,  the  equitable  mortgagee,  ceased,  and  the  case 
stood  as  if  there  had  been  a  formal  reconveyance  from  Scott 
to  Marshall,  or,  to  phrase  it  differently,  said  firm  thereafter 
held  the  proceeds  of  said  lands  as  a  naked  trust  for  the 
benefit  primarily  of  the  person  or  persons  who  at  and  be- 
cause of  Marshall's  death  became  entitled  thereto  as  his 
representative  or  representatives,  and  the  remainder,  if  an}^ 
was  held  by  said  firm  for  the  benefit  of  Taylor. 

Taylor  is  not  before  the  court.  He  is  not  here  asking 
said  firm  to  account  to  hini  for  such  remaining  moneys. 
The  decree  provides  for  the  payment  of  $2,500  to  complain- 
ant below  by  said  firm.  If  she  is  entitled  to  the  whole  of 
the  indebtedness  from  Taylor  to  Marshall,  it  is  admitted 
that  this  amount  is  correct.  The  court  will  not  do  a  use- 
less thing.  Hence,  in  the  event  that  the  interest  of  Mar- 
shall in  these  lands  was  personal  property,  the  court  did 
not  err  in  failing  to  compel  an  accounting  in  this  suit  to 
ascertain  the  amount  received  by  said  firm  from  the  sale  of 
.the  lands  in  question. 
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It  is  provided  in  the  third  clause  of  section  1,  chapter  39, 
Revised  Statutes, "  Descent,"  that  where  one  dies  leaving  a 
widow  surviving  and  no  child  or  children  or  descendants  of 
a  child  or  children  (after  payment  of  all  just  debts)  one-half 
of  the  real  estate  and  the  whole  of  the  personal  estate  shall 
descend  to  such  widow.  It  is  the  settled  law  of  this  state 
that  the  interest  of  a  mortgagee  in  lands  is  personal  estate, 
and  it  passes  by  his  will,  or,  upon  his  death  intestate,  as 
personal  property.  Lightcap  v.  Bradley,  186  111.  510,  520, 
and  authorities  cited.  It  follows,  under  the  facts  of  this 
case,  that  the  entire  interest  Marshall  had  at  the  time  of 
his  death  in  the  Taylor  lands  passed  to  the  complainant  bo- 
low,  and  that  plaintiffs  in  error  had  and  have  no  title  thereto 
or  equity  therein. 

The  decree,  finding  that  this  fund  to  the  amount  of 
$2,500  belongs  to  Mrs.  Rehm,  that  the  brothers  and  sisters 
of  Marshall  have  no  interest  therein,  and  that  the  cross-bill 
be  dismissed  for  want  of  equity,  is  correct. 

We  therefore  affirm  the  decree  of  the  Superior  Court, 

Affirmed. 


J.  Vernon  Calkins  r.  William  P.  Worth. 
Gen.  No.  11,664. 

1.  Finding  op  chanckllor— M?7i€n,  not  disturbed.  The  finding  of  a 
chancellor  will  not  be  disturbed  on  appeal  where  the  evidence  upon 
which  it  is  based  is  conflicting  and  was  heard  in  open  court,  unless  error 
with  respect  to  such  finding  is  clear  and  palpable. 

2.  Fraud— «?7i€n  joint  owner  of  property  guilty  of,  in  making  sale 
thereof.  Where  a  part  owner  of  real  estate  acting  for  himself  and  as 
agent  for  his  co-owner,  negotiates  a  'sale  thereof,  and  does  not  disclose 
to  such  co-owner  the  true  purchase  price  derived  therefor,  he  is  guilty 
of  fraud  and  liable  to  account  for  the  amount  out  of  which  his  co-owner 
has  so  been  defrauded. 

8.  Fraud— tr/ia^  not  defense  to  charge  of.  An  agent  who  has  de- 
frauded his  principal  cannot  set  up  the  negligence  of  such  principal  as 
a  defense  to  an  action  for  accounting. 

Bill  for  accounting,  eto.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Marcus  Kavanaqh^  Judge,  presiding.  Hoard  in 
thi:^  court  at  the  March  term,  1904.  Affirmed.  Opinion  filed  January 
5,  1905. 
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Samuel  B.  Kino,  for  appellant. 
BuLKLEY,  Gray  &  Moke,  for  appellee. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

Appellee  filed  a  bill  in  chancery  against  appellant  and 
others,  alleging  that  in  February,  1901,  he  and  appellant 
purchased  an  apartment  building  in  Chicago,  each  paying 
one-half  of  the  purchase  price,  which  building  they  agreed 
to  manage  until  it  could  be  sold  at  a  profit.  In  the  mean- 
time the  net  profits  were  to  be  divided  equally  between 
them,  each  paying  one-half  of  the  expenses  thereof.  The 
deed  was  made  to  appellee  for  the  benefit  of  both.  Im- 
mediately thereafter,  at  the  request  of  appellant,  appel- 
lee conveyed  the  undivided  one-half  of  said  premises  to 
Genevieve  Frances  York  to  hold  on  behalf  of  appellant; 
that  about  November  1,  1901,  Calkins  informed  Worth  he 
had  an  offer  of  $17,000  for  the  premisesj  to  be  paid  by  the 
assumption  of  an  incumbrance  for  $6,500,  $2,000  in  cash, 
and  thirteen  lots  in  Morgan  Park.  They  looked  at  the 
lots,  and  then  Worth  told  Calkins  to  accept  the  offer  if  it 
was  the  best  he  could  get.  They  also  agreed  upon  a  divi- 
sion of  the  lots.  Worth  promising  to  give  one  of  his  lots  to 
Calkins  as  commission  upon  the  sale;  that  November  8, 
1901,  Calkins  handed  a  written  agreement  to  Worth  and 
asked  him  to  sign  it,  and  he  did  so.  It  conveyed  Worth's 
one-half  interest  in  the  premises  to  Caroline  S.  McEntee. 
At  the  same  interview  Calkins  told  Worth  that  York  had 
executed  a  similar  agreement  for  the  other  undivided  half 
of  the  property,  and  Worth  believed  him;  that  November 
27,  1901,  Worth  conveyed  to  McEntee  his  entire  interest  in 
the  apartment  premises,  and  received  therefor  a  deed  for 
one-half  the  lots  in  Morgan  Park  and  $1,000  in  cash;  that 
afterwards  Worth  learned  that  the  consideration  for  the 
apartment  premises  was  $2,000  more  than  Calkins  had  rep- 
resented it  to  be;  that  in  addition  to  payments  similar  to 
those  received  by  Worth,  McEntee  had  given  to  Calkins 
her  note  for  $2,000,  secured  by  trust  deed  upon  the  apart- 
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raent  premises;  that  said  note  falls  due  November  1,  1903, 
and  while  in  the  possession  of  one  Pease  for  collection,  is 
owned  by  Calkins. 

Prays  for  injunction  against  the  transfer,  etc.,  of  the 
note,  for  the  appointment  of  a  receiver,  for  an  accounting 
and  for  general  relief. 

Calkins  filed  an  answer  admitting  the  joint  ownership 
of  the  apartment  building,  the  division  of  the  net  profits 
equally  between  Worth  and  himself,  and  the  sale  to  McEn- 
tee;  but  denies  that  he  deceived  Worth,  or  that  Worth  is 
entitled  to  any  interest  whatever  in  the  $2,000  note.  He 
also  denies  that  he  received  any  portion  of  the  Morgan 
Park  lots  as  a  commission  for  his  services. 

A.  L.  Johnson  intervened,  was  made  a  defendant  and 
then  filed  a  cross-bill,  in  which  he  claimed  to  be  the  owner 
of  the  §2,000  note  as  a  bona  fide  purchaser  thereof.  This 
cross-bill  was  stricken  from  the  files. 

Upon  the  hearing  the  court  entered  a  decree  finding  the 
equities  were  with  the  complainant,  and  also  finding  the 
facts  substantially  as  they  are  set  forth  in  the  bill  of  com- 
plaint, and  further  that  the  alleged  transfer  of  said  $2,000 
note  from  Calkins  to  Johnson  was  not-made  in  good  faith  and 
was  colorable  only,  and  Johnson  obtained  no  title  to  said  note 
or  to  the  proceeds  thereof  as  against  Worth;  that  said  note 
and  the  proceeds,  amounting  to  $2,050,  have  been  paid  to  and 
are  on  deposit  in  the  Northern  Trust  Company  Bank  sub- 
ject to  the  order  of  the  court;  that  Calkins  had  received 
from  the  maker  of  said  note  interest  tp  the  amount  of  $150, 
and  that  the  proceeds  of  said  note  belong  and  should  be 
paid,  one-half  to  Worth  and  one-half  to  Calkins,  the  pay- 
ment to  the  latter  being  reduced  by  $75,  one-half  the  inter- 
est collected  by  him;  and  it  was  ordered  that  Worth  recover 
$1,100  out  of  the  moneys  in  the  possession  of  said  bank, 
which  is  hereby  directed  to  pay  the  same  to  him  and  the 
balance  to  Calkins;  that  the  note  be  marked  paid  and  sur- 
rendered to  the  maker,  and  that  Calkins  pay  the  costs  of 
the  suit.  From  this  decree  Calkins  perfected  the  present 
appeal. 

Appellant,  for  ground  of  reversal,  relies  upon  the  follow- 
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ing  points :  (1)  that  the  relation  of  the  parties  was  that  of 
co-tenants  and  not  of  partnership,  and  hence  no  duty  of  dis- 
closure arises;  (2)  that  there  is  no  proof  showing  that  Calk- 
ins represented  to  Worth  that  the  consideration  for  the 
sale  of  the  building  was  $17,000;  (3)  that  Worth  was  negli- 
gent in  failing  to  make  any  investigation  as  to  the  truth 
of  the  representations  of  Calkins;  and  (4)  that  Worth  of- 
fered to  sell  out  his  interest  to  Calkins,  and  the  latter  closed 
the  transaction  on  that  theory. 

The  chancellor  saw  and  heard  the  witnesses,  and  is  there- 
fore better  qualified  than  are  we  to  judge  of  the  weight  to 
be  given  to  the  testimony.  '*  In  chancery  cases,  where  the 
evidence  is  conflicting  and  heard  in  open  court,  the  error 
in  finding  as  to  fact  should  be  clear  and  palpable  to  author- 
ize a  reversal."  Bodelsen  v.  Swensen,  206  111.  73;  Shea  v. 
Teufert,  207  111.  225. 

The  parties  hereto  were  joint  owners  of  this  building  and 
desired  to  sell  the  same.  They  had  bought  it,  not.  for  a 
permanent  investment,  but  with  the  expectation  of  dis- 
posing of  it  at  an  advance  over  the  purchase  price.  In  the 
meantime  they  were  paying  its  expenses  and  sharing  its 
income  equally.  It  is  true  that  Worth  had  offered  to  sell 
his  interest  in  the  property  to  Calkins,  but  nothing  came 
of  this  offer;  on  the  contrary  the  property  was  sold  direct 
to  McEntee.    This  fact  disposes  of  appellant's  fourth  point. 

It  is  not  necessary  for  Worth  to  establish  the  relation  of 
partnership  between  Calkins  and  himself  in  order  to  sus- 
tain this  decree.  It  is  sufficient  if  he  shows  that  a  fiduci- 
ary relation  existed  between  them,  and  he  establishes  the 
fraud  alleged  in  the  bill.  Bunn  v.  Schnellbacher,  163  III. 
328. 

Early  in  November,  1901,  Calkins  telephoned  Worth  that 
he  had  a  chance  to  sell  the  property,  and  asked  Worth  to 
come  down  to  see  about  it.  On  the  sixth  day  of  that 
month  Calkins  wrote  Worth:  "Got  an  offer  of  1,800  dif- 
ference and  I  put  them  off  and  tried  to  reach  you  at  Oak- 
ley,  also  Austin,  but  could  not  catch  you.  I  pretended 
I  had  seen  you  and  offered  to  trade  at  2,000  which  I  think 
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may  be  accepted  as  he  wants  to  leave  Thursday.  Now 
bring  in  all  papers  and  deeds  at  once  so  I  can  draw  contract 
and  we  will  go  down  and  look  at  the  vacant.  Call  me  up 
and  come  down  with  descriptions  and  paper."  In  response 
to  this  request  Worth  called  upon  Calkins  and  they  ex- 
amined the  vacant  lots,  and  then  Worth  agreed  to  the  sale, 
if  that  was  the  best  Calkins  could  do.  The  sale  was  con- 
summated. The  consideration  for  the  building,  so  far  as 
Worth  then  knew,  was  the  payment  of  $2,000  in  cash,  the 
assumption  of  an  incumbrance  of  $6,500,  and  the  convey- 
ance of  ten  vacant  lots  in  Morgan  Park.  The  true  con- 
sideration, which  is  established  if  it  is  not  admitted,  was 
$2,000  more,  represented  by  the  note  in  question,  which 
Calkins  took  as  his  own  property.  In  order  that  Worth 
should  not  know  of  this  additional  sum,  Calkins  drew  up 
the  contracts  of  sale  separately.  In  the  contract  by  which 
Worth  agreed  to  convey  his  interest  in  the  building,  no 
mention  is  made  of  the  $2,000  note;  in  that  by  which  York 
agreed  to  convey  the  other  undivided  half  of  the  building, 
the  $2,000  note  appears.  When  the  deed  was  executed,  in 
pursuance  of  these  contracts  the  purchaser  paid  Worth 
§1,000  in  cash  and  conveyed  to  him  certain  of  the  vacant 
lots,  and  paid  Calkins  $1,000,  conveyed  to  him  the  remain- 
der of  the  vacant  lots,  and  gave  him  the  $2,000  note  secured 
to  be  paid  by  a  second  incumbrance  on  the  building.  Worth 
testifies  that  he  received  one-half  of  the  vacant  lots,  with 
the  exception  of  one  lot  which  he  gave  to  Calkins  as  a  con- 
sideration for  making  the  deal.  It  is  true  that  Calkins 
denies  that  he  received  the  one  lot  as  commissions,  and  says 
that  the  unequal  division  of  the  lots  was  based  upon  their 
unequal  value,  and  that  as  divided  each  received  one-half 
of  the  lots  in  value.  The  question  as  to  where  the  truth 
lay  in  the  conflict  of  evidence  upon  this  point  was  prima- 
rily to  be  determined  by  the  chancellor.  It  inheres  in  the 
decree  that  he  found  this  point  in  favor  of  Worth,  and  we 
are  in  accord  with  that  finding. 

In  the  making  of  this  sale  Calkins  was  plainly  the  agent 
of  his  co-owner.     As  such  agent  he  owed  to  his  principal 
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the  duty  of  acting  in  the  transaction  with  common  honesty 
and  straightforward  fairness.  This  law  is  so  efementary 
that  even  the  layman  understands  it. 

In  Wallace  v.  Carpenter,  85  111.  590,  four  men  bought 
eighty  acres  of  land  near  Chicago  for  $90' per  acre,  agree- 
ing that  each  should  pay  one-fourth  of  the  purchase  price 
and  receive  one-fourth  the  proceeds  of  the  sale  thereof. 
For  convenience  the  title  was  taken  in  the  name  of  one  of 
them.  In  a  short  time  the  land  was  sold  at  an  advance  of 
$4,800.  Then  Carpenter  wrote  to  Wallace  that  there  was 
an  incurable  defect  in  the  title  and  the  trade  had  fallen 
through.  Wallace  was  thus  pushed  out  of  the  trade,  and 
each  of  the  others  took  one-third  of  the  profits  arising  from 
the  sale.  Two  years  later  Wallace  discovered  the  fraud 
and  filed 'a  bill  to  establish  his  rights.  The  court  held, 
upon  these  facts,  that  a  resulting  trugt  arose  by  operation 
of  law  in  favor  of  Wallace  which  a  court  of  equity  would 
enforce,  although  there  was  no  written  evidence  to  show 
the  respective  rights  of  the  parties.  The  same  salutary 
doctrine  is  laid  down  in  Bunn  v.  Schnellbacher,  supra; 
Felt  V.  Bell,  205  111.  213;  Grant  v.  Hardy,  33  Wis.  669;  Purs- 
low  V.  Jackson,  93  Iowa,  694;  Davenport  v.  Buchanan,  6 
So.  Dak.  376;  2  Pom.  Eq.  Jur.,  sec.  947;  and  1  Beach  Mod. 
Law  of  Contracts,  sec.  825. 

Worth  seems  to  have  been  somewhat  easily  hoodwinked, 
but  his  relation  to  Calkins  was  such  that  he  was  not  called 
upon  to  doubt  the  honesty  of  his  agent;  nor,  under  penalty 
of  losing  his  share  in  this  $2,000  note,  was  he  bound  to  in- 
quire whether  or  not  he  was  being  defrauded  in  the  trans- 
action. The  relation  between  these  parties  was  one  of  trust 
and  confidence,  and  therefore  it  could  not  be  violated  by  the 
agent  to  his  own  advantage.  The  rule  is  well  settled  that 
one  who  is  gnilty  of  fraudulent  conduct  is  not  allowed  to 
cry  "negligence"  in  defense  of  his  own  fraud.  National 
Bank  v.  Taylor,  5  S.  Dak.  99;  Strand  v.  Griffith,  97  Fed.  Rep. 
854;  Linington  v.  Strong,  107  111.  295;  Hauk  v.  Brown- 
ell,  120  111.  161;  Antle  &  Bro.  v.  Sexton,  137  111.  410;  Leon- 
ard  V.  Springer,  197  111.  532. 
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The  evidence  in  the  record  fully  sustains  the  decree  of  the 
learned  chancellor. 
We  therefore  affirm  the  decree  of  the  Superior  Court 

Affirmed^ 


Fred  Espert  t.  Frederick  Ahlsehlager* 
een.  No.  11,670. 

1.  Interest— tr^en  aXL&voance  of,  for  unreasonable  and  vexatious  de- 
laj/t  improper.  Something  more  than  mere  delay  and  appearing  and 
defending  an  action  is  eesential  to  establish  an  unreasonable  and  vexa- 
tious delay  of  payment 

2.  Architect— tr/ien,  not  entitled  to  make  extra  charge.  Held  in 
this  case  that  particular  services,  such  as  the  making  of  extra  drawings, 
consultations  with  respect  thereto,  and  providing  a  superintendent  for 
the  work,  were  not  of  such  character  as  to  entitle  the  supervising  archi- 
tect to  make  charge  for  extra  service  upon  account  thereof. 

8.  Verdict— w/i^n,  set  aside  on  appedl.  It  is  the  duty  of  the  Appel- 
late Court  to  set  aside  a  verdict  which  appears  to  be  clearly  against  the 
weight  of  the  evidence. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1004.  Affirmed  upon  remittitur.  Opinion  filed  January 
6,1905. 

Mancha  Bkuggkmeyer,  for  appellant. 

Edward  Mahbr  and  George  Ladder  Tdrnbull,  for  ap- 
pellee. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court 

This  is  an  assumpsit  brought  by  appellee  against  appel- 
lant to  recover  a  balance  due  for  services  as  an  architect. 
The  declaration  consists  of  the  common  counts.  The  bill 
of  particulars  attached  thereto  reads : 

"Chicago,  April  16th,  1900. 
Mr.  Frederick  Espert,  98  South  Water  street 

To  Frederick  Ahlschlager,  Architect,  Dr. 
For  drawing  plans  and  specifications  and  superintend- 
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enoe  for  a  seven  story  and  basement  cold  storage  and  re- 
frigeratory building,  75x109  feet,  erected  on  Michigan 
street,  near  Bush  street.    Total  cost  $59,800  at  3^^. 

Commission $2,093  00 

For  extra  work  (architect's   services),  making 
drawings  for  different  stvles  of  insulations 

and  to  consultation  with  M.  Espert 60  00 

Making  out  lumber  bill,  yellow  pine 85  00 

Making  extra  changes  in  plans  and  alterations.         75  00 
For  extra  superintendence 250  00 

Total  amount $2,513  00 

Received  by  cash 600  00 

Balance  due $1,913  00" 

Upon  the  trial  the  jury  returned  a  verdict  in  favor  of 
appellee  and  assessed  his  damages  at  the  sum  of  $1,219.20. 
From  the  judgment  entered  upon  this  verdict  the  present 
appeal  was  perfected. 

There  is  no  dispute  but  that  appellee  was  employed  by 
appellant  as  architect  of  such  a  building  as  is  described  in 
the  bill  of  particulars,  and  performed  the  work  therein  set 
forth;  it  is,  however,  denied  that  he  is  entitled  to  be  paid 
the  sums  therein  claimed  for  such  services.  Appellant 
contends  that  there  was  an  express  contract  between  the 
parties  limiting  the  charges  for  appellee's  services  to  two 
per  cent  of  the  total  cost  of  the  building,  and  the  prepon- 
derance of  the  evidence  seems  to  support  that  proposition. 
Indeed  an  analysis  of  the  verdict  shows  that  it  is  based 
upon  two  per  cent  of  such  cost,  plus  the  four  items  for 
extra  services,  as  stated  in  the  bill  of  particulars,  and  the 
sura  of  $203.20,  being  interest  for  delay  in  payment. 

Under  the  authorities  in  this  state,  the  item  of  interest  is 
clearly  wrong.  Section  2,  chapter -74,  Bevised  Statutes, 
provides  that  creditors  shall  be  allowed  to  receive  interest 
at  the  rate  of  five  per  cent  per  annum  "on  money  withheld 
by  an  unreasonable  and  vexatious  delay  of  payment." 
Appellee  made  out  his  bill  as  shown  in  the  bill  of  particu- 
lars, and  presented  it  to  appellant  for  payment.  The  two 
men  disagreed  as  to  the  amount  due,  and,  without  attempt- 
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ing  an  adjustment,  parted  in  anger.  This  suit  was  begun 
without  further  negotiation.  It  is  clear  that  where  there 
is  an  honest  dispute  between  business  men  as  to  the  amount 
due  from  one  to  the  other,  something  more  than  mere  de- 
lay is  necessary  to  authorize  a  recovery  of  interest  under 
the  statute.  That  section  imposes  a  penalty,  not  for  delay 
alone,  but  for  a  vexatious  and  unreasonable  delay.  Surely  a 
delay  is  not  of  this  character  when  the  claim  demanded  is 
$S97  greater  than  the  preponderance  of  the  evidence  shows 
and  a  jury  found  it  should  be.  The  mere  fact  of  appearing 
and  defending  a  suit  is  not  sufficient  to  fasten  this  liability 
upon  appellant,  because  that  is  a  right  which  cannot  be  con- 
strued into  unreasonable  or  vexatious  delay  of  payment. 
Imperial  Hotel  Co.  v.  Claflin  Co.,  175  111.  124;  Hoblit  v. 
Bloomington,  71  111.  App.  204;  Glos  v.  Clark,  97  IlL  App. 
&20. 

The  item  of  $60  for  making  extra  drawings  for  different 
styles  of  insulation,  and  to  consultations  in  regard  thereto, 
is  unwarranted.  The  evidence  shows  that  the  building  in 
question  was  a  cold  storage  house;  that  appellee  had  built 
two  other  such  buildings  only;  that  in  talking  over  the 
plans  with  appellant  it  was  suggested  that  a  somewhat 
diflferent  plan  of  insulation  be  installed;  that  neither  ap- 
pellant nor  appellee  was  an  expert  in  insulation;  that  it 
was  then  and  there  agreed  that  an  expert,  Mr.  John  Wes- 
terlin,  should  be  consulted;  that  accordingly  appellant  and 
appellee  had  an  interview  with  the  expert,  and  that  the 
conclusions  then  reached  as  to  the  preferable  form  of  insu- 
lation were  incorporated  by  appellee  in  the  original  plans 
of  the  building.  Clearly  these  services  are  included  in  his 
duties  as  architect  of  the  building,  and  do  not  constitute 
proper  ground  for  an  extra  charge. 

During  the  construction  of  the  building  appellee  employed 
his  brother,  John  Ahlschlager,  as  superintendent  of  the  work. 
He  charges  these  services  as  an  extra,  and  the  verdict  shows 
that  the  jury  agreed  with  him  in  this  regard.  Upon  this 
question  appellee  testified :  "  I  was  to  draw  the  plans  and 
specifications  and  superintend  the   work,"    «    «    *    la 
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answer  to  this  interrogatory — '*  Did  you  not  agree  with  Mr. 
Espert  before  he  gave  you  the  order  to  make  the  plans  and 
specifications,  that  you  would  furnish  a  superintendent 
over  this  building — in  other  words,  superintend  the  erecting 
of  it?  yes  or  no?"  he  answered:  "Yes,  sir."  Question: 
"  Did  you  tell  him  it  would  cost  him  extra ? "  Answer: 
"  No."  Again  he  says  :  "  My  duty  as  an  architect  is  to  do 
the  whole  work  as  to  the  making  up  of  plans  and  specifica- 
tions, details,  and  take  estimates,  let  contracts  and  give 
general  superintendence  to  the  work." 

John  Ahlschlager,  who  for  years  had  been  an  assistant 
to  appellee,  testifies  that  his  work  consisted  in  "  supervis- 
ing the  details  of  the  building  and  seeing  that  it  is  carried 
out  according  to  plans  and  specifications."  He  further 
says  that  while  he  was  so  employed  Michael  Espert  asked 
him  "  to  stay  steady  on  the  building,"  and  admits  appel- 
lant never  talked  to  him  about  staying  there  all  the  time, 
and  that  he  took  his  instructions  from  appellee. 

It  appears  that  prior  to  the  construction  of  the  building 
in  question,  appellee  had,  as  architect,  drawn  the  plans  for 
and  superintended  the  erection  of  two  other  cold  storage 
buildings,  similar  in  form  and  arrangement  to  this  one; 
that  his  brother  John  superintended  each  of  these  two 
buildings  for  appellee,  performing  therein  substantially  the 
same  services  as  were  rendered  here;  that  appellant  passed 
upon  the  correctness  of  the  bills  for  these  two  buildings 
and  then  paid  them;  that  in  neither  case  was  there  any 
extra  charges  for  the  services  performed  by  John  Ahl- 
schlager; and  that  the  commissions  of  appellee  there  as  here 
was  two  per  cent  on  the  cost  of  the  building.  It  was  at- 
tempted to  be  shown  that  it  is  the  custom,  where  constant 
superintendence  is  necessary,  to  employ  what  is  called  a 
"clerk  of  the  works,"  whose  service  is  paid  for  by  the 
owner;  but  such  custom,  if  it  exists,  cannot  control  as 
against  the  terms  of  an  express  contract,  as  is  here  proved 
by  a  great  preponderance  of  the  evidence,  and  is  here  found 
by  the  jury.  We  are  of  the  opinion  that  the  work  done  by 
this  assistant  is  included  in  the  superintendence  which  ap- 
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pellee  assumed  and  agreed  to  perform,  and  that  the  reward 
therefor  is  to  be  found  in  appellee's  agreed  commission 
based  upon  the  cost  of  the  building. 

Counsel  contend  that  where  the  evidence  is  conflicting 
this  court  will  not  disturb  the  verdict.  Whatever  may  be 
the  rule  where  there  is  a  conflict  merely  in  the  evidence,  it 
is  the  law  that  this  court  should  "  disturb  the  verdict,"  and 
it  is  the  duty  of  this  court  so  to  do,  where  it  is  clearly 
against  the  weight  of  the  evidence.  See  I.  C.  Ry.  Co.  v. 
Haecker,  110  111.  App.  104,  where  the  authorities  upon  this 
point  are  collected.  Under  the  evidence,  no  one  of  the 
foregoing  items  should  have  been  considered  by  the  jury. 

There  is  evidence  in  the  record,  which,  if  believed  by  the 
jury,  warranted  them  in  finding  for  appellee  as  to  the  item 
of  $35  for  making  out  the  lumber  bill,  and  that  for  $75  for 
changes  in  plans  and  alterations.  If  appellee,  within  ten 
days  from  the  date  when  this  opinion  is  handed  down,  will 
remit  from  the  verdict  herein  the  sum  of  $513.20,  the  judg- 
ment of  the  Circuit  Court  will  be  and  is  affirmed  for  the 
sum  of  $706;  and  if  appellee  fail  so  to  remit,  then  the  judg- 
ment of  the  Circuit  Court  shall  be  and  is  reversed  and  the 
cause  remanded. 

Remittitur  filed  and  judgment  affirmed  January  9, 1905. 

AJ)ipjnedL 


Laura  P.  Raiser  v.  Chicago  &  Alton  Railway  Company. 
Gen.  No.  11,667. 

1 .  Sister  state— MJ?icn  statute  of,  wUl  not  he  enforced  in  TlUnois,  A 
penal  statute  of  a  sister  state  which  is  contrary  to  the  public  policy  of 
this  state  will  not  be  enforced. 

2.  Penal— M^/ien  statute  of  sister  state  is,  A  statute  of  a  sister 
state  which  provides  for  recovery  by  certain  of  the  next  of  kin  of  one 
meeting  death  by  the  wrongful  act  of  another  of  the  sum  of  $5,000,  re- 
gardless of  proof  of  damage,  is  penal  in  character. 

8.  Public  policy— /lot/?  questioji  as  to  what  is,  determined.  The 
public  policy  of  this  state  is  to  be  ascertained  by  reference  to  the  acts 
of  the  legislative  depaituient  thereof. 
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4.  Public  policy— tr?ia^  contrary  to,  of  State  of  Illinois.  A  stat- 
ute providing  for  recovery  of  damages  on  mere  proof  of  the  negligence 
or  default  of  the  defendant  which  results  in  causing  the  death  of  an- 
other, without  proof  that  the  plaintiff  has  suffered  pecuniary  damages, 
is  contrary  to  the  public  policy  of  this  state. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Edward  P.  Dunne, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  ld(M.  Af- 
firmed.    Opinion  filed  January  5,  1905. 

Wing  &  Wing,  for  appellant. 

Prussing,  Brown  &  King,  for  appellee;  Winston,  Paynb 
&  Strawn,  of  counsel. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Laura  P.  Kaisor,  appellant,  sued  appellee  in  case  for  neg- 
ligence causing  the  death  of  her  husband,  Isaac  S.  Raisor. 
The  declaration  was  demurred  to  by  appellee.  The  court 
sustained  the  demurrer,  and  defendant  electing  to  stand  by 
her  declaration,  gave  judgment  for  appellee.  The  declara- 
tion contains  six  counts.  It  is  averred,  in  substance,  that 
Isaac  S.  Raisor,  appellant's  husband,  was  in  the  employ  of 
the  United  States  Express  Co.  as  a  messenger,  and,  July 
10, 1901,  was  engaged  in  the  discharge  of  his  duties  as  such 
in  the  baggage  car  of  defendant's  train,  which  was  running 
westerly  between  Slater  and  Marshall,  in  Saline  county,  in 
the  State  of  Missouri,  and  was  exercising  due  care  for  his 
personal  safety,  when  a  locomotive  and  train  of  freight 
cars  of  the  defendant,  approaching  in  the  opposite  or  east- 
erly direction,  were  so  negligently  and  carelessly  managed 
and  operated  by  the  defendant,  that  "the  same,  at  a  point 
between  said  Slater  and  Marshall,  struck  and  ran  into  the 
train  on  which  said  Isaac  S.  Raisor  was  being  carried, 
whereby  he  was  struck  with  great  force  and  violence  and 
was  killed. 

In  each  of  the  counts  except  the  sixth,  the  plaintiff  pleads 
sections  2S64,  2S73,  2875  and  2876  of  a  statute  of  the  State 
of  Missouri.  In  the  sixth  count  she  pleads  only  section 
2804. 

The  sections  so  pleaded  are  as  follows : 
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2864.  "  Whenever  any  person  shall  die  from  any  injury 
resulting  from  or  occasioned  by  the  negligence,  unskiilful- 
ness  or  criminal  intent  of  any  officer,  agent,  servant  or 
employe  whilst  running,  conducting  or  managing  any  loco- 
motive, car  or  train  of  cars,  or  of  any  master,  pilot,  en- 
gineer, agent  or  employe  whilst  running,  conducting  or 
managing  any  steamboat,  or  any  of  the  machinery  thereof, 
or  of  any  driver  of  any  stage  coach  or  other  public  convey- 
ance whilst  in  charge  of  the  same  as  a  driver,  and  when 
any  passenger  shall  die  from  any  injury  resulting  from  or 
occasioned  by  any  defect  or  insufficiency  in  any  railroad, 
or  any  part  thereof,  or  in  any  locomotive  or  oar,  or  in  any 
steamboat,  or  the  machinery  thereof,  or  in  any  stage  coact 
or  other  public  conveyance,  the  corporation,  individual  or 
individuals  in  whose  employ  any  such  officer,  agent,  servant, 
employe,  master,  pilot,  engineer  or  driver  shall  be  at  the 
time  such  injury  is  committed,  or  who  owns  any  such  rail- 
road, locomotive,  car,  stage  coach  or  other  public  convey- 
ance at  the  time  any  injury  is  received,  resulting  from  or 
occasioned  by  any  defect  or  insufficiency,  unskillfulness, 
negligence  or  criminal  intent  above  declared,  shall  forfeit 
and  pay  for  every  person  or  passenger  so  dying,  the  sum 
of  five  thousand  dollars,  which  may  be  sued  for  and  re- 
covered, first,  by  the  husband  or  wife  of  the  deceased, 
or,  second,  if  there  be  no  husband  or  wife,  or  he  or  she  fails 
to  sue  within  six  months  after  such  death,  then  by  the 
minor  child  or  children  of  the  deceased,  whether  such  minor 
child  or  children  of  the  deceased  be  the  natural  born  or 
adopted  child  or  children  of  the  deceased;  provided^  that 
if  adopted,  said  minor  child  or  children  snail  have  been 
duly  adopted  according  to  the  laws  of  adoption  of  the  state 
where  the  person  executing  the  deed  of  adoption  resided  at 
the  time  of  such  adoption;  or,  third,  if  such  deceased  be  a 
minor  and  unmarried,  whether  such  deceased  unmarried 
minor  be  a  natural  born  or  adopted  child,  if  such  deceased 
unmarried  minor  shall  have  been  duly  adopted  jiccording  to 
the  laws  of  adoption  of  the  state  w^here  the  person  execut- 
ing the  deed  of  adoption  resided  at  the  time  of  such  adop- 
tion, then  by  the  father  and  mother,  who  may  join  in  the 
suit,  and  each  shall  have  an  equal  interest  in  the  judgment; 
or  if  either  of  them  be  dead,  then  by  the  survivor.  In  suits 
instituted  under  this  section,  it  shall  be  competent  for  the 
defendant,  for  his  defense,  to  show  that  the  defect  or  in- 
sufficiency named  in  this  section  was  not  of  a  negligent 
defect  or  insufficiency  and  that  the  injury  received  was  not 
the  result  of  unskillfulness,  negligence  or  criminal  intent." 
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2873.  "  That  every  railroad  corporation  owning  or  op- 
erating a  railroad  in  this  state  shall  be  liable  for  all  dam- 
ages sustained  by  any  agent  or  servant  thereof  while 
engaged  in  the  work  of  operating  such  railroad  by  reason 
of  the  negligence  of  any  other  agent  or  servant  thereof; 
'provided^  that  it  may  be"  shown  in  defense  that  the  person 
injured  was  guilty  of  negligence  contributing  as  a  proxi- 
mate cause  to  produce  the  injury." 

2875.  '*  That  all  persons  who  are  engaged  in  the  com- 
mon service  of  such  railroad  corporation,  and  who  while 
so  engaged,  are  working  together  at  the  same  time  or 
place,  to  a  common  purpose  of  same  grade,  neither  of  such 
persons  being  entrusted  by  such  corporation  with  any  super- 
intendence or  control  over  their  fellow-employes,  are  fellow- 
servants  with  each  other;  provided^  that  nothing  herein 
contained  shall  be  so  construed  as  to  make  any  agent  or 
servant  of  such  corporation  in  the  service  of  such  corpora- 
tion a  fellow-servant  with  any  other  agent  or  servant  of 
such  corporation  engaged  in  any  other  department  or  serv- 
ice of  such  corporation." 

2876.  "No  contract  made  between  any  railroad  corpo- 
ration and  any  of  its  agents  or  servants,  based  upon  the 
contingency  of  the  injury  or  death  of  any  agent  or  servant, 
limiting  the  liability  of  such  railroad  corporation  for  any 
damages  under  the  provisions  of  this  act,  shall  be  valid  or 
binding,  but  all  such  contracts  or  agreements  shall  be  null 
and  void." 

Under  the  declaration  plaintiff  can  only  recover,  if  at 
all,  under  section  2864,  and  the  arguments  of  counsel  for 
the  parties,  respectively,  are  on  this  hypothesis.  The 
questions  argued  are,  whether  section  2864  is  penal,  and 
whether  the  enforcement  of  the  section  would  be  contrary 
to  the  policy  of  this  state,  appellee  urging  the  affirmative 
and  appellant  the  negative  of  both  questions.  If  the  sec- 
tion is  penal  in  its  character,  it  cannot  be  enforced  in  this 
state.  Story  on  Conflict  of  Laws,  section  620  et  seq,;  Shedd 
V.  Moran,  10  111.  App.  618,  623;  Sherman  v.  Gassett,  4 
Gilm.  521,  523.  In  the  last  case  the  court  say :  "  It  is  a 
well-settled  rule  of  jurisprudence,  that  the  courts  of  one 
country  will  not  enforce  either  the  criminal  or  penal  laws 
of  another."  The  language  of  the  statute,  sec.  2864,  is, 
"shall  lorfeit  and  pay  for  any  person  or  passenger  so 
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dying,  the  sum  of  five  thousand  dollars,  which  may  be  sued 
for  and  recovered,"  etc.  The  plaintiff  is  not  required  to 
prove  any  damage,  but  only  that  the  death  was  occasioned 
by  such  defect,  negligence,  or  criminal  intent,  as  is  men- 
tioned in  the  section  and  averred  in  the  declaration.  The 
declaration  in  this  case  is  framed  on  this  theory,  except  the 
fifth  count,  in  which  it  is  averred  that  the  plaintiff  was 
dependent  for  support  on  the  deceased,  and  by  his  death, 
has  been  deprived  of  her  means  of  support.  Each  count 
except  the  sixth  contains  this  averment :  "  That  by  rea- 
son of  the  premises  and  said  sections,  the  defendant  has 
become  liable  to  pay  plaintifif  the  sum  of  five  thousand  dol- 
lars." The  sixth  count  has  the  same  averment  with  the 
exception  that  the  word  "  section  "  instead  of  "  sections  " 
is  used.  As  the  statute  is  administered  in  Missouri,  no 
proof  of  damage  is  required.  In  Philpott  v.  Mo.  &  Pac. 
Ky.  Co.,  85  Mo.  164,  the  suit  was  brought  by  the  parents 
of  a  minor  son,  between  nineteen  and  twenty  years  of  age 
at  the  time  of  his  death.  It  was  objected  that  the  father 
had  emancipated  the  deceased  and  therefore  was  not  en- 
titled to  his  earnings,  and  that  the  statute  was  compensa- 
tory and  there  could  be  no  recovery.  The  court  acceded 
to  the  proposition  that,  if  the  deceased  had  been  emanci- 
pated, the  father  had  no  right  to  his  earnings,  but  said: 
"  Whether  the  amount  awarded  is  denominated  damages, 
compensatory  damages,  liquidated,  as  was  said  in  Coover 
V.  Moore  et  al.,  31  Mo.  574,  or  a  penalty,  is  not  material. 
The  law,  as  well  as  being  compensatory,  is  of  a  penal  and 
police  nature,  and  can,  without  objections,  serve  both  pur- 
poses at  one  and  the  same  time."  Thus  the  court,  by  the 
nature  of  the  defense,  namel3%  that  no  pecuniary  loss  had 
been  sufiFered  by  the  plaintiffs  by  their  son's  death,  was 
forced,  in  order  to  sustain  the  action,  to  hold  that  the  stat- 
ute was  penal.  In  Rafferty  v.  Mo.  Pac.  Ky.  Co.,  15  Mo. 
A  pp.  559,  which  was  a  suit  by  parents,  under  the  same 
section  of  the  statute,  to  recover  for  the  death  of  a  minor 
child,  the  jury,  contrary  to  the  instructions  of  the  court, 
returned  a  verdict  for  $2,500,  which  the  court,  on  motion 
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for  a  new  trial  by  the  defendant,  set  aside,  saying  of  the 
statute :  "  It  is  penal  in  its  nature;  and  it  is  right  that  the 
carriers  and  corporations  named  in  it,  and  against  whom 
a  heavy  penalty  is  assessed,  which  goes  to  the  surviving 
relatives,  in  each  case  of  a  death  caused  by  the  negligence 
of  their  servants,  should  have  whatever  benefit  they  may 
derive  under  the  statute  from  the  size  and  fixity  of  the 
sum  named  as  damages."  Thus  the  Missouri  courts  have 
construed  the  section  as  penal. 

By  the  terms  of  the  statute,  and  as  it  is  administered  in 
Missouri,  whether  the  plaintiff  has  or  not  suffered  pe- 
cuniary loss  or  damage,  is  immaterial.  His  right  to  recover 
depends  solely  on  the  plaintiff's  relation  to  the  deceased 
and  the  culpability  of  the  defendant,  within  the  meaning 
of  the  statute,  and  as  averred  in  the  declaration.  From 
this  it  necessarily  follows  that  a  plaintiff  who  has  suffered 
no  damage,  but  has  even  been  relieved,  by  the  death,  of  a 
pecuniary  burden,  may  recover  $5,000.  If,  in  any  case,  any 
part  of  the  amount  recovered  may  be  deemed  compensa- 
tory, this  is  merely  incidental,  the  primary  object  of  the 
statute  being  punitory.  The  amount  recoverable  is  fixed 
at  $5,000.  No  more  and  no  less  is  recoverable  (Kafferty  v. 
Mo.  Pac.  Ry.  Co.,  8ujpra\  and  this,  even  though  the  plaintiff 
has  suffered  no  damage. 

Marshall  v.  Wabash  R.  R.  Co.,  46  Fed.  R.  269,  decided  in 
1891,  was  a  suit  in  the  United  States  Circuit  Court,  based 
on  the  statute  in  question.  Coover  v.  Moore,  31  Mo.  574, 
and  Phil  pott  v.  Ry.  Co.,  85  Mo.  164,  were  cited  in  support 
of  the  proposition  that  the  statute  was  not  penal,  in  respect 
to  which  the  court  said :  ''  Now,  it  is  insisted  that  these 
decisions  settle  the  proposition  that  the  statute  under  con- 
sideration is  not  a  penal  statute,  and  that  this  court  is 
bound  by  those  decisions.  I  do  not  concur  with  either 
proposition.  It  is  true  that  the  court,  in  Coover  v.  Moore, 
say  that  the  damages  are  compensatory.  So  they  may  be 
in  certain  cases,  and,  in  some  cases,  less  than  full  compensa- 
tion. But  where  the  plaintiff  is  not  required  to  offer  any 
evidence  proving  damages,  and  the  defendant  is  not  per- 
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mitted  to  offer  any  evidence  disproving  damages,  and  the 
recovery  is  to  be  one  fixed  sura  in  every  case,  I  cannot  un- 
derstand how  the  statute  under  which  that  is  done  can  be 
regarded  as  providing  compensation  merely,  and  not  penal." 
The  court  held  as  follows:  "I  therefore  hold  that  this 
court  has  no  jurisdiction  in  this  case,  upon  the  well-recog- 
nized rule  that  penal  statutes  can  be  enforced  only  within 
the  sovereignty  of  their  creation,  much  for  the  same  reason 
that  criminal  statutes  have  no  extra-territorial  force." 

In  Matheson  v.  Kansas  City,  Ft.  Scott  &  M.  R'd  Co.,  61 
Kan.  667,  the  court  refused  to  enforce  the  Missouri  statute 
because  of  its  penal  character,  saying  among  other  things: 
"  An  arbitrary  award  of  a  fixed  amount  of  damages,  re- 
gardless of  pecuniar}^  loss  sustained,  is  antagonistic  to  our 
policy  and  is  palpably  inconsistent  with  our  statute  author- 
izing a  recovery  in  such  cases.  Here  the  plaintiff  must 
show  a  pecuniary  loss,  and  the  recovery  is  limited  to  the 
actual  damages  sustained.  If  the  life  of  the  deceased  is  of 
no  pecuniary  value  to  the  next  of  kin,  no  more  than  nom- 
inal damages  can  be  recovered.  There  have  been  a  number 
of  such  cases,  an  illustration  of  which  may  be  found  in 
A.,  T.  &  S.  F.  R'd  Co.  V.  Weber,  Adm'r,  33  Kan.  543,  6 
Pac.  877,  where  the  jury  specially  found  that  the  life  of 
the  deceased  was  of  no  pecuniary  value  to  those  for  whose 
benefit  the  action  was  prosecuted.  The  arbitrary  forfeit- 
ure of  $5,000  in  such  a  case  arising  under  the  Missouri 
statute  would  be  purely  punitive,  and  the  fact  that  the 
penalty  was  bestowed  on  relatives  of  the  deceased  would 
not  take  away  the  penal  character  of  the  award." 

A  statute  of  the  State  of  Massachusetts  provided  as  fol- 
lows: "If  by  reason  of  negligence  or  carelessness  of  a 
corporation  operating  a  railroad  or  street  railway,  or  the 
unfitness  or  gross  negligence  or  carelessness  of  its  servants 
or  agents  while  engaged  in  its  business,  the  life  of  a  pas- 
senger or  of  a  person  being  in  the  exercise  of  due  diligence 
and  not  a  passenger  or  in  the  employment  of  such  corpora- 
tion is  lost,  the  corporation  shall  be  punished  by  fine  of 
not  less  than  five  hundred  dollars  or  more  than  five  thousand 
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dollars,  to  be  recovered  by  indictment  prosecuted  within 
one  3'ear  from  the  time  of  the  injury  causing  the  death,  and 
paid  to  the  executor  or-  administrator  for  the  use  of  the 
widow  and  children  of  the  deceased  in  equal  moieties;  or 
if  there  are  no  children,  to  the  use  of  the  widow,  or  if  no 
widow  to  the  use  of  the  next  of  kin;  but  a  corporation 
operatinor  a  railroad  shall  not  be  so  liable  for  the  loss  of  life 
by  a  person  while  walking  or  being  upon  its  road  contrary 
to  a  law  or  to  the  reasonable  rules  and  regulations  of  the 
corporation.  If  the  corporation  is  a  railroad  corporation  it 
shall  also  be  liable  in'damages  not  exceeding  five  thousand 
dollars  nor  less  than  five  hundred  dollars,  to  be  assessed 
with  reference  to  the  degree  of  culpability  of  the  corpora- 
tion or  its  servants  or  agents,  and  to  be  recovered  in  an 
action  of  tort  commenced  within  one  year  from  the  injury 
causing  the  death  by  the  executor  or  administrator  of  the 
deceased  person  for  the  use  of  the  persons  hereinbefore 
specified  in  a  case  of  indictment." 

The  administratrix  of  one  L.  C.  Adams,deceased, brought 
suit  under  the  last  sentence  of  the  section  quoted  supra^  in 
the  State  of  Vermont.  Adams,  adm'x,  v.  Fitchburg  R'd  Co., 
67  Vt.  76.  The  court  held  that  the  statute  was  penal,  and, 
therefore,  not  enforceable  in  Vermont.  The  reasoning  of 
the  court  is,  in  substance,  that  the  true  test  whether  a 
statute  is  penal  is,  whether  the  main  purpose  of  the  statute 
is  the  giving  of  compensation  for  an  injury  sustained,  or  the 
infliction  of  a  punishment  on  a  wrong-doer,  and  held  that, 
applying  this  test,  the  statute  was  penal,  saying,  among 
other  things :  "  It  appears,  then,  that  whatever  the  dam- 
ages may  be,  or  whomsoever  the  person  for  whose  benefit 
they  are  recovered,  they  are  not  given  with  reference  to  the 
loss  sustained.  *  *  *  AH  these  matters  which  enter 
into  the  question  of  compensation  are  excluded  from  the 
inquiry.  The  wrong-doer  is  to  be  punished  whether  the 
person  receiving  the  amount  of  the  recovery  had  suflFered 
any  injury  or  not.  If  the  beneficiary  has,  in  fact,  received 
an  injury,  it  is  in  no  way  made  the  basis  of  the  recovery." 
This  reasoning  is  equally  applicable  to  the  statute  in  ques- 
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tion,  and  is,  as  we  think,  unanswerable.  The  proof  reqaired 
in  the  present  case  is  substantially  the  same  as  would  be 
required  in  support  of  an  indictment-against  the  corporation 
for  the  alleged  negligence. 

In  O'Reilly  v.  N.  E.  R.  R.  Co.,  16  Rhode  Island,  388,  the 
court  held  the  Massachusetts  statute  penal  and  refused 
to  enforce  it,  saying  :  "  That  the  liability  imposed  by  the 
Massachusetts  statute  is  penal,  is  very  clear.  The  dam- 
ages, as  we  construe  the  provision,  are  directed  *  to  be  as- 
sessed with  reference  to  the  degree  of  culpability  of  the 
corporation,  or  of  its  servants  or  agents,'  and  to  the  amount 
of  at  least  $500.  These  directions  clearly  show  a  punitive 
purpose."     lb.  394. 

The  Supreme  Court  of  Kansas,  in  Dale  v.  Railroad  Co., 
57  Kans.  601,  held  a  statute  of  New  Mexico,  subtantially 
the  same  as  the  Missouri  statute,  penal,  and  therefore  not 
enforceable  in  Kansas.  Appellant's  counsel  rely  on  Hunt- 
ington V.  Attrill,  146  U.  S.  657,  and  quote  the  following 
from  the  opinion  in  that  case :  "  The  rule  that  courts  of 
no  country  execute  the  penal  laws  of  another,  applies  to 
transactions  and  sentences  for  crimes  and  misdemeanors, 
and  to  suits  in  favor  of  the  state  for  the  recovery  of  pe- 
cuniary penalties  for  the  violation  of  statutes." 

Menor,  in  his  work  on  Conflict  of  Laws,  p.  22,  n.  3,  criti- 
cises much  that  is  said  in  the  opinion,  and  on  p.  24  says : 
"  So  far  as  private  international  law  is  concerned,  it  mat- 
ters not  whether  that  punishment  is  inflicted  through  the 
instrumentality  of  an  ordinary  prosecution  by  the  state's 
oflicers  for  a  fine,  or  through  the  medium  of  a  civil  action 
by  the  party  injured  for  penal  damages.  In  substance,  it 
is  an  act  of  punishment.  It  is  punitive  in  either  case." 
Such  seems  to  be  the  view  of  the  court  in  Mo.  Riv.  Tel.  Co. 
V.  Nat.  Bank,  74  111.  218.  In  that  case  the  plaintiff  de- 
clared specially  that  the  defendant,  in  violation  of  an  act 
of  congress,  received  from  it,  at  divers  times,  interest 
amounting  to  $500  above  the  rate  allowed  by  the  law  of 
Iowa,  whereby  the  defendant  became  liable,  under  said 
act,  to  pay  plaintiff  double  that  sum,  namely,  $1,000.     The 
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transactions  involved  occurred  in  Iowa.  The  court  held 
that  the  statute  was  penal;  that,  by  the  act  of  congress, 
jurisdiction  was  not  conferred  on  this  state,  and  say: 
"  And  it  is  equally  true  that  both  the  governments  of  the 
United  States  and  Iowa  are  wholly  independent  of  this 
state.  They,  severally,  have  all  the  attributes  of  sover- 
eignty essential  to  the  enactment  and  enforcement  of  laws 
for  the  government  of  their  citizens  within  the  limits  of 
their  constitutions;  and,  in  accordance  with  long-settled 
rules  of  law,  this  state  cannot  enforce  their  criminal  or 
penal  laws."     See,  also,  Sherman  v.  Gassett,  supra. 

Is  the  Missouri  statute  contrary  to  the  public  policy  of 
this  state?  In  order  to  ascertain  the  policy  of  the  state  in 
respect  to  any  mutter,  the  acts  of  the  legislative  depart- 
ment must  bo  looked  to.  It  is  not  within  the  province  of 
the  courts  to  create  public  policy.  Their  province  is  limited 
to  declaring  it  when  ascertained.  Carroll  v.  E.  St.  Louis, 
67  111.  568,  571.  In  1845  the  legislature  adopted,  as  the 
law  of  this  state, "  the  common  law  of  England  and  all 
statutes  or  acts  of  the  British  parliament  made  in  aid 
thereof,  and  to  supply  the  defects  of  the  common  law,  prior 
to  the  fourth  year  of  James  the  First."  Rev.  Stat.  184:5, 
c.  62,  sec,  1.  This  includes  the  common-law  forms  of  action 
ex  contractu  SLXid  ex  delicto^  and  at  common  law  the  plaintifiF 
in  an  action  ex  delicto^  or  in  any  action  sounding  in  dam- 
ages, cannot  recover  substantial  damages  without  proof 
that  he  has  suffered  such.  Two  elements  must  concur  to 
entitle  a  plaintiff  to  recover  substantial  damages:  injury 
and  actual  damages;  and  these  two  must  be  proved.  On 
proof  of  injury  alone  nominal  damages  may  be  recovered, 
as  the  law  presumes  some  damage  on  proof  of  injury;  but 
there  can  be  no  recovery  of  actual  or  substantial  damage 
in  the  absence  of  proof  thereof. 

But  the  legislature  has  expressed  itself  with  regard  to  the 
very  subject-matter  of  the  present  suit,  namely,  the  death 
of  a  person  **  caused  by  wrongful  act,  neglect  or  default." 
In  such  case,  an  action  may  be  brought  in  the  name  of  the 
personal  representative  of  the  deceased,  for  the  benefit  of 
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its  face,  show  that  it  was  in  the  power  of  the  defendant 
to  comply  with  the  order.  The  author  states  this  proposi- 
tion as  having  been  held  in  Adams  v.  Haskell  et  al.,  6  Cal. 
316.  The  case  seems  to  have  been  treated  by  the  court  as 
for  criminal  contempt.  The  court  say  :  "  The  affidavit  of 
the  party  is  uncontradicted,  and  shows  that  he  has  com- 
plied, as  far  as  possible,  with  the  order  of  the  court,  and  that 
it  is  not  in  his  power  to  comply  further.  This  is  a  suffi- 
cient expurgation,  and  the  order  directing  his  imprisonment 
was,  under  the  circumstances,  an  excess  of  jurisdiction  and 
void."  This,  very  clearly,  is  not  authority  for  the  proposi- 
tion that  the  order  of  commitment  should,  on  its  face,  recite, 
or  show,  that  the  defendant  was  able  to  comply  with  the 
prior  order.  The  Superior  Court  of  Cook  count}'  is  a  superior 
court  of  record  of  general  jurisdiction,  and,  in  such  case  as 
the  present,  "it  is  not  necessary  to  set  out  the  cause  of  com- 
mitment, with  particular  circumstances;  it  is  sufficient  to 
state  the  cause  generally."  In  re  Femandes,  6  Hurl.  & 
Norm.  717,  726. 

In  The  People  v.  Kevins,  1  HilL  154,  the  court  states  the 
order  briefly  thus :  "  The  rule  in  this  case  was,  in  sub- 
stance, that  the  defendant  Nevins  be  committed  to  the  cus- 
tody of  the  sheriff  of  Erie  till  he  pay  a  fine  of  $860.60 
imposed  upon  him  by  that  rule."  The  commissioner  made 
an  order  discharging  Kevins  from  custody  on  habeas  cor- 
pns.  The  Supreme  Court,  on  certiorari^  Cowen,  J.,  deliv- 
ering the  opinion,  reversed  the  order.  The  court,  after 
citing  num  /ous  authorities,  say,  among  other  things  :  "  I 
will  not  say  that  no  cause  need  be  assigned  in  the  commit-' 
ment.  But  when  a  cause  is  assigned  in  substance,  even  if 
it  be  without  technical  words,  I  do  deny,  on  the  authority 
of  these  cases,  that  for  a  mere  defect  of  form,  the  commis- 
sioner has  any  power  whatever  to  interfere.  He  has  no 
jurisdiction  to  say  whether  the  form  were  proper  or  not 
The  commissioner,  in  this  case,  saw  that  Kevins  had,  by 
the  court,  been  ordered  to  jail  for  not  paying  money,  and 
he  was  bound  to  know  that  he  had  no  jurisdiction."  The 
order  appealed  from  is,  nomine  mutate^  substantially  the 
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same  as  that  sustained  in  Wightman  v.  Wightman,  45  III. 
167,  171.  In  the  present  case  the  order  recites  that  the 
court  heard  evidence,  and  the  record  contains  no  bill  of 
exceptions  showing  what  the  evidence  was.  Also,  the  rec- 
ord is  certified  to  he  per  prcBcipe,  and  all  it  contains  is  the 
order  above  quoted.  In  this  state  of  the  record  every 
reasonable  intendment  and  presumption  in  support  of  the 
order  must  be  indulged.  Culver  v.  Schroth,  153  111.  437; 
Deimel  v.  Parker,  164  111.  627,  For  aught  that  appears,  the 
defendant  may  have  shown  no  cause  in  answer  to  the  rule. 
He  may  even  have  admitted  his  ability  to  pay. 
The  judgment  will  be  affirmed. 

Affirmed, 


Walter  H.  Browne  v.  Angast  F,  Nussbaumer. 
een.  No.  11,685. 

1.  Verdict— t^/icn  not  reviewed  in  order  to  ascertain  wJiether  it  is 
contrary  to  the  weight  of  the  evidence ,  Where  the  bill  of  exceptions 
does  not  show  a  motion  for  a  new  trial,  the  action  of  the  court  oveiTuI- 
ing  the  same  and  an  exception  to  such  ruling,  the  question  as  to  whether 
the  verdict  is  contrary  to  the  evidence,  will  not  be  considered  on  appeal. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Charles  M.  Walker,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1904.    Affirmed.    Opinion  filed  January  5,  1905. 

Merki  &  Potter,  for  appellant. 

No  appearance  for  appellee.  # 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Appellant  sued  appellee  for  compensation  for  services 
which  he  avers  he  performed  for  appellee,  by  appellee's  re- 
quest, in  the  sale  or  exchange  of  the  latter's  real  property, 
and  recovered  judgment  for  the  sum  of  $50,  which  he 
claims  is  less  than  he  is  entitled  to.  He  moved  for  a  new 
trial,  which  the  court  overruled,  and  he  appealed. 

The  only  objection  argued  by  counsel  is,  that  there  is  no 
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basis  in  the  evidence  for  the  verdict.  The  so-called  bill  of 
exceptions  contains  only  the  evidence.  It  does  not  contain 
a  single  exception,  nor  does  it  contain  a  motion  for  a  new 
trial.  The  only  references  to  a  motion  for  a  new  trial  are 
in  the  common-law  record,  or  record  proper.  The  state- 
ment by  the  clerk  in  the  judgment  order,  or  elsewhere  in 
the  record  proper,  is  notsuflBicient.  James  v.  Dexter  et  al., 
113  111.  654;  Mcintosh  v.  Barnes,  54  111.  App.  274.  When 
a  motion  for  a  new  trial  is  made  and  overruled,  the  motion, 
the  ruling  of  the  court  thereon,  and  an  exception  to  the 
ruling  must  appear.in  the  bill  of  exceptions;  otherwise  the 
ruling  will  not  be  reviewed  here.  James  v.  Dexter,  supra; 
Graham  v.  The  People,  116  111.  566;  Firemen's  Ins.  Co.  v. 
Peck,  126  111.  493;  Steffy  v.  The  People,  130  111.  98;  East 
St.  L.  E.  St.  K'd  Co.  V.  Cauley,  148  111.  490;  C.  R.  I.  &  P. 
Ry.  Co.  V.  Town  of  Calumel,  151  III.  512;  Van  Cott  v. 
Sprague,  5  111.  App.  99;  Schmidt  v.  Skelly,  9  111.  App.  532; 
Cline  V.  T.  St.  L.  etc.  K'd  Co.,  41  111.  App.  516;  E.  St.  L.  E. 
St.  R'd  Co.  V.  Cauley,  49  111.  App.  310;  Schwartz  v.  Ker- 
loosky,  51  111.  App.  371. 
The  judgment  will  be  affirmed. 

Affirmed. 


Catherine  H.  Ford  t.  Nellie  Catherine  Ford. 
Gen.  No.  11,6 


1.  Order  op  distribution— M?/ien,  erroneous.  An  order  entered  in  a 
deceased's  estate,  directing  the  administratrix  to  pay  to  a  foreign  guard- 
ian the  distributive  share  of  his  ward,  is  improper  where  it  does  not 
appear  that  an  account  had  been  iiled  in  such  deceased's  estate  and  such 
order  does  not  ascertain  and  fix  the  amount  of  such  distributive  share. 

2.  Assignment  op  error — when  deemed  waived.  An  assignment  of 
error  which  is  not  argued  in  the  brief  of  the  complaining  party  is 
deemed  to  have  been  waived. 

8.  Trial  out  of  oudkr— review  of  aetion  of  court  in  granting.  The 
trial  court  has  a  broad  discretion  in  the  matter  of  advancing  and  trying 
a  cause  out  of  its  regular  order  for  good  cause  shown,  and  the  exercise 
of  such  discretion  will  not  be  reversed  on  review  unless  the  record 
shows  abuse  thereof  or  manifest  injustice  to  the  complaining  party. 
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4.  **  Cavse^^— what  is,  within  meaning  of  section  16  of  Practice  Act. 
An  appeal  from  an  order  of  distribution  entered  by  the  court  of  pro- 
bate is  a  "  cause "  within  the  meaning  of  section  16  of  the  Practice 
Act 

5.  Heirship— /urtsdicf ion  of  court  of  probate  to  enter.  The  court 
of  probate  has  jurisdiction,  notwithstanding  the  absence  of  a  special 
statutory  enactment  providing  therefor,  to  ascertain  and  determine  by 
decree  the  heirs  of  an  estate  over  which  it  has  jurisdiction. 

6.  Heirship— TioiM?  order  finding,  may  he  attacked.  An  order  of  the 
Probate  Court  finding  the  lieirship  in  an  estate  is,  in  an  appeal  to  the 
Circuit  Court  from  a  subsequent  order  of  the  Probate  Court  in  that 
estate,  prtma /acie  evidence  of  the  facts  found.  It  may  be  contra- 
dicted in  such  appeal  by  evidence  overcoming  it,  but  if  the  party  deny- 
ing the  heirship  cloes  not  wish  to  assume  the  burden  of  proof  in  the 
Circuit  Court,  he  must  in  the  Probate  Court  attack  the  finding  of  heir- 
ship, and  if  defeated,  appeal  from  the  order  making  it,  or  from  one  re- 
fusing to  vacate  it. 

7.  Court  op  probate— presMwp^iOTW  which  aid  orders  of.  Tlie 
court  of  probate  is  a  court  of  general  jurisdiction  as  to  the  matters 
within  its  sphere,  and  therefore  as  liberal  intendments  will  be  made 
in  favor  of  its  orders  as-  are  extended  to  the  proceedings  of  the  Circuit 
Court  as  to  matters  within  its  jurisdiction. 

8.  Court  of  probate— t//7ien  jurisdiction  of  person  attaches.  Tlie 
court  of  probate  acquires  jurisdiction  of  a  person  who  is  present  in  an- 
swer to  its  citation  through  the  mere  fact  of  tlie  presence  of  such  person. 

9.  Court  op  vrobjltk— when  orders  ofy  may  be  attacked.  Until  an 
estate  is  completely  administered  any  previous  order  entered  therein 
may  be  directly  attacked  in  such  court  when  application  is  made  for 
another  order  which  involves  a  further  step  in  the  administration. 

Appeal  from  order  of  distribution.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1904.  Reversed  and  remanded.  Opin- 
ion filed  January  5,  1905. 

Statement  by  the  Court.  This  is  an  appeal  from  an 
order  of  the  Circuit  Court  of  Cook  county,  entered  on  De- 
cember 28,  1903,  and  running:  as  follows: 

"  This  day,  by  Steele  &  Weissenbach,  his  attorneys,  comes 
E.  E.  Wager,  guardian  of  the  estate  and  person  of  Nellie 
Catharine  Ford,  a  minor  child  of  Morton  1.  Ford,  deceased, 
under  the  appointment  of  the  Superior  Court  of  the  State 
of  Washington  for  Kittitas  county,  and  it  appearing  to  the 
court  from  the  exemplitied  copies  of  bond  and  letters  of 
guardianship, approved  and  issued  by  the  said  Superior  Court 
of  Kittitas  county,  Washington,  appointing  the  said  E.  E. 
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Wager  guardian  of  the  estate  of  Nellie  Catharine  Ford,  a 
minor,  that  the  said  E.  E.  Wager  is  the  duly  authorizea 
guardian  of  the  estate  and  person  of  Nellie  Catharine 
Ford,  a  minor  child  of  Morton  I.  Ford,  deceased;  and  it 
further  appearing  to  the  court  from  an  exemplified  copy  of 
an  order  of  said  Superior  Court  of  the  said  Kittitas  county, 
Washington,  authorizing  the  said  E.  E.  Wager,  guardian, 
to  collect  the  interest  of  the  said  Nellie  Catharine  Ford  in 
the  estate  of  Morton  I.  Ford,  deceased,  that  the  said  E.  E. 
Wager  is  duly  authorized  to  collect  said  interest  of  said 
minor;  and  it  further  appearing  to  the  court  from  a  certi- 
fied copy  of  a  record  of  heirship  of  the  Probate  Court  of 
Cook  county,  Illinois,  entered  by  said  court  February  17, 
1903,  that  said  Morton  I.  Ford  died  leaving  him  surviving 
Nellie  M.  Ford,  his  widow,  and  the  said  Nellie  Catharine 
Ford,  his  daughter,  his  only  heirs  at  law  and  next  of  kin; 
it  is  ordered  that  the  administratrix  of  the  estate  of  the 
said  Morton  I.  Ford,  deceased,  turn  over  to  the  said  E.  E. 
Wager,  as  guardian  of  the  estate  and  person  of  said  Nellie 
Catharine  Ford,  minor,  the  distributive  share  of  the  said 
minor  in  the  proceeds  of  the  right  of  action  arising  out  of 
the  death  of  the  said  Morton  I.  Ford,  deceased,  within 
twenty  (20)  days  from  this  date." 

This  order  was  entered  by  the  Circuit  Court,  as  shown 
by  the  record,  under  the  following  circumstances  and  in 
the  course  of  the  following  proceedings: 

On  October  13,  1903,  the  Probate  Court  of  Cook  county 
had  entered  this  order: 

''  In  the  Matter  of  the  Estate  ) 
of  MouTON  I.  Ford,  dece;ised.  f 

This  day  came  E.  E.  Wager,  guardian  of  the  minor  chil- 
dren of  Alorton  I.  Ford,  deceased,  under  the  appointment 
of  the  Superior  Court  of  the  State  of  Washington  for  Kit- 
titas county,  and  presented  to  the  court  and  filed  herein 
exemplified  copies  of  bonds,  letters  of  guardianship  issued 
to  him,  and  order  of  said  foreign  court,  and  on  reading  and 
filing  the  petition  of  said  foreign  guardian,  it  is  ordered 
that  the  administrator  of  the  estate  of  said  decedent  turn 
over  to  said  foreign  guardian  the  distributive  shares  of  said 
minor  children  in  the  proceeds  of  the  right  of  action  aris- 
ing out  of  the  death  of  said  decedent  within  ten  days  from 
this  date." 

From  this  order  of  the  Probate  Court  Catherine  M,  Ford, 
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the  widow  of  said  Morton  I.  Ford,  prayed  and  perfected 
an  appeal  to  the  Circuit  Court. 

The  order  in  the  Probate  Court  allowing  the  appeal  and 
approving  the  appeal  bond  ran  as  follows : 

"  This  day  came  Catherine  M.  Ford  and  presented  to  the 
court  her  appeal  bond  on  her  appeal  to  the  Circuit  Court 
of  Cook  countj',  Illinois,  from  the  order  of  this  court  en- 
tered herein  on  the  13th  day  of  October,  A.  D.  1903,  di- 
recting the  administratrix  of  the  estate  of  Morton  I.  Ford, 
deceased,  to  pay  to  the  guai'dian  of  Nellie  (JatJiervae  Ford^a 
minor^  her  aistributive  afvare  in  said  estate^  said  ap[)eal  bond 
being  in  the  penal  sura  of  $600,  with  James  A.  Peterson  as 
surety  thereon.  And  the  court  having  examined  said  a})peal 
bond,  the  same  is  approved  and  ordered  to  be  recorded." 

The  appeal  bond  recites  the  order  of  October  13,  1903, 
as  *' directing  the  administratrix  to  pay  to  the  guardian  of 
Nellie  Catherine  Ford^  a  minor^  her  distributive  share  in 
said  estate^^^  and  runs  to  Nellie  Catherine  Ford. 

In  the  Circuit  Court  the  following  proceedings  were  had: 
On  December  27,  1903,  E.  E.  Wager,  the  guardian  afore- 
said, moved  the  court  "  for  an  order  directing  the  adminis- 
tratrix of  the  estate  of  Morton  I.  Ford,  deceased,  to  turn 
over  to  said  guardian  the  distributive  share  of  said  minor 
in  the  estate  of  said  Morton  I.  Ford,  deceased."  To  the 
immediate  consideration  of  said  motion,  Catherine  M. 
Ford,  by  her  attorney,  objected  that  the  appeal  was  not 
then  reached  in  its  order  on  the  docket  for  trial;  that  there 
were  15,000  common-law  causes  pending  and  undisposed  of 
between  the  last  case  on  the  trial  call  for  that  day  and  this 
appeal  as  it  stood  in  its  order  on  the  docket.  This,  the 
court  substantially  certifies  in  the  bill  of  exceptions,  was  a 
correct  statement.  The  appellant,  Catherine  M.  Ford, 
further  objected  that  no  sulHcient  showing  had  been  made 
,to  warrant  the  court  in  trying  the  cause  out  of  its  order 
and  advancing  the  same  for  trial  at  that  day.  The  court 
overruled  the  objections  and  ordered  that  the  motion  be  set 
down  for  immediate  hearing,  to  which  overruling  and 
order  said  Catherine  M.  Ford  excepted.  Thereupon  the 
said  guardian  on  hehalf  of  his  said  motion  offered  in  evi- 


506  Appellate  Courts  of  Illinois. 

Vol.  117.]  Ford  v.  Ford. 

dence  (1)  exemplified  copies  of  the  bond  and  letters  of 
guardianship  of  the  Superior  Court  of  Kittitas  county, 
Washington;  (2)  a  certi  tied  copy  of  "the  record  of  heir- 
ship of  the  Probate  Court  of  Cook  county,  Illinois,  en- 
tered by  said  Probate  Court  February  17,  1903;"  (3)  an 
original  petition  of  said  g^uardian  tiled  October  13,  1903,  in 
the  Probate  Court  of  Cook  county,  Illinois,  but  not  filed 
in  the  Circuit  Court.  To  each  of  these  matters  so  oflFered 
in  evidence  Catherine  M.  Ford,  the  appellant  here,  ob- 
jected, and  to  its  admission  excepted.  The  Circuit  Court 
tiiereupon  entered  the  order  first  appearing  in  this  state- 
ment, and  to  its  entry  "  the  said  administratrix  of  the  es- 
tate of  Morton  I.  Ford,  deceased,  and  Catherine  M.  Ford, 
the  widow  of  said  Morton  I.  Ford,  deceased,"  excepted 
and  afterward  prayed  an  appeal  to  this  court,  which  Cath- 
erine M.  Ford  alone  perfected. 

In  this  court  numerous  errors  are  assigned  covering  the 
points  which  are  insisted  upon  in  argument,  namely,  that 
the  order  in  itself  is  indefinite  and  uncertain,  and  there- 
fore erroneous;  that  it  was  entered  prematurely,  because 
no  ''distributive  share"  had  been  ascertained,  as  no  ac- 
count of  the  administratrix  had  been  filed  and  approved, 
and  that  the  evidence  that  appellee  wjis  a  child  and  next 
of  kin  of  Morton  I.  Ford  was  incompetent  and  insufficient. 

James  A.  Peterson,  for  appellant. 

Steele  &  Weissenbach,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

We  must  reverse  the  order  complained  of  and  remand 
this  cause  to  the  Circuit  Court. 

The  obvious  defect  and  error  in  the  order  of  the  Circuit 
Court  are  those  which  are  apparent  also  in  that  order  of  the 
Probate  Court, an  appeal  from  which  brought  the  matterinto 
the  Circuit  Court  for  a  trial  de  novo.  These  orders  are  too 
indefinite  and  uncertain.  They  mention  no  sum  to  be  paid 
over  to  the  ])etitioner,  the  foreign  guardian;  they  do  not 
tind  that  there  is  any  distributive  share  of  "  proceeds  of 
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right  of  action  arising  out  of  the  death  of  said  Morton  I. 
Ford."  They  do  not  even  name  the  administratrix.  It  is 
impliedly  stated  in  the  argument  for  appellant,  and  impli- 
edly conceded  in  that  of  appellee,  that  no  account  had  been 
filed  in  the  Probate  Court  by  the  administratrix  of  Morton 
I.  Ford  when  this  order  of  the  Circuit  Court  appealed  from 
was  made,  or  when  the  order  in  the  Probate  Court  was 
made,  and  that  consequently  nowhere  of  record  was  there 
an  ascertainment  of  the  distributive  share  belonging  to 
Nellie  Catherine  Ford  (which  the  Circuit  Court  order  pro- 
vides for),  or  "  the  distributive  shares  of  said  minor  chil- 
dren "  (as  the  Probate  Court  order  has  it).  Nothing  ap- 
pears in  the  record  one  way  or  the  other  as  to  this,  but  it 
does  not  matter.  If  any  such  account  had  been  filed,  no 
reference  to  it  appears  in  the  proceedings  of  the  Circuit 
Court,  and  the  order  of  that  court  omitting  to  state  any 
definite  sum  to  be  turned  over,  or  making  any  finding  about 
it,  cannot  be  sustained.     It  is  "  without  form  and  void." 

We  think  the  authorities  cited  by  appellant's  counsel  are 
in  point.  Counsel  for  appellee  say  that  money  judgments 
which  do  not  state  the  amount  with  certainty  are  not  like 
the  order  appealed  from  in  this  case,  which  is,  he  says,  not 
a  judgment,  but  "an  order  on  the  administratrix  to  pay  to 
the  guardian  the  distributive  share  of  the  ward,  and  does 
not  attempt  to  fix  the  amount."  We  do  not  see  the  dis- 
tinction. It  is  an  order  to  pay  money — and  that  it  does 
not  fix  the  amount  is  the  very  thing  that  makes  it  errone- 
ous. Lawrence  v.  Fast,  20  111.  339;  P.,  F.  W.  &  C.  R.  R. 
Co.  V.  City  of  Chicago,  53  111.  81;  Carpenter  v.  Sherfy,  71 
III.  429. 

Although  our  view  of  the  matter  above  discussed,  on 
which  the  court  is  a  unit,  is  suflBcient  to  dispose  of  this  ap- 
peal, we  think  that  as  it  must  go  back  to  the  Circuit  Court 
for  another  trial,  we  should  notice  other  errors  assigned 
and  insisted  on  by  the  appellant.  The  contention  made  be- 
low, that  the  cause  was,  without  sufficient  showing  of  good 
cause,  tried  by  the  court  out  of  its  regular  order  on  the 
docket,  seems,  although  such  action  is  assigned  for  error 
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here,  to  be  waived  in  this  court  by  not  being  argued  or  in- 
sisted on.  It  need  not,  therefore,  be  discussed  by  us  further 
than  to  say  that  although  broad  discretion  is  given  to  the 
trial  court  in  the  matter  of  atlvancing  and  trying  a  cause 
out  of  its  regular  order  for  good  cause  shown,  and  al- 
though it  is  true  that  such  discretion  will  not  be  presumed 
by  us  to  have  been  abused  unless  there  is  something  in  the 
record  which  shows  such  abuse  or  manifest  injustice  to  the 
appellant,  (Staunton  Coal  Co.  v.  Menk,  99  111.  App.  254,  af- 
firmed in  197  111.  373,)  the  record  here  would  be  more  satis- 
factory if  it  showed  at  least  some  order  for  good  cause 
advancing  the  case,  other  than  one  merely  overruling  ob- 
jections to  its  being  immediately  heard.  This  is  not  to 
say  that  because  of  this  objection  alone,  even  if  it  had  been 
insisted  on  here,  we  should  have  reversed  this  judgment 
order,  but  it  is  not  to  pay  too  much  'respect  to  technical- 
ities to  insist  on  forms  necessary  to  prevent  looseness  and 
confusion  in  legal  proceedings.  If  the  course  taken  was 
so  taken  on  the  assumption  that  this  appeal  from  the  Pro- 
bate Court, necessitating  a  trial  (ie  novoixi  the  Circuit  Court, 
was  not  "  a  regular  cause  "  on  its  docket,  but  a  mere  "  mo- 
tion "  in  some  sense  diflfering  from  such  a  cause,  we  do  not 
tliink  it  justified.  Such  an  assumption  would  be  false. 
The  appeal  was  a  "  cause  "  on  the  docket  of  the  Circuit 
Court.  It  may  well,  however,  have  been  ''  a  cause  "  which 
it  was  proper  on  a  sufficient  showing  to  advance  for  trial, 
and  the  discretion  of  the  trial  court  on  such  a  showing 
would  not  be  interfered  with  here. 

The  objection  raised  by  appellant,  and  argued  by  her 
counsel  and  that  of  appellee,  to  the  competency  and  suffi- 
ciency as  evidence  of  the  certified  copies  of  the  record  of 
heirship  of  the  Probate  Court  of  Cook  county  in  the  estate 
of  Morton  I.  Ford,  deceased,  entered  on  February  17,  1903, 
which  record  the  Circuit  Court  held  as  sufficiently  establish- 
ing the  heirship  of  Nellie  Catherine  Ford,  the  appellee,  we 
regard  as  untenable.  We  think  that  so  long  as  the  order 
finding  said  heirship  stands  unattacked  directly  in  the 
Probate  or  Circuit  Court,  it  must  be  held  on  this  appeal 
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prhna  facie  proof  of  the  facts  found,  and  a  certified  copy 
of  it  necessarily  competent  evidence.  Tlie  order  of  the 
Probate  Court  of  February  17,  1903,  in  question,  recites  the 
return  into  court  of  a  certain  dedimus  and  the  depositions 
of  Jennie  M.  and  Nellie  Catherine  Ford  taken  under  it,  and 
their  examination  by  the  court,  the  heaHng  of  the  testi- 
mony of  Catherine  M.  Ford  (the  appellant),  and  the  examina- 
tion of  two  certified  copies  of  decrees  of  divorce,  and 
proceeds  to  set  forth  that  from  all  these  things  the  court 
finds  "  that  Morton  I.  Ford  died  leaving  him  surviving,  1, 
Catherine  M.  Ford,  his  widow;  and  2,  Nellie  Catherine 
Ford,  his  daughter,  his  only  heirs  at  law  and  next  of  kin." 
This  seems  to  us  an  independent  judgment  of  the  Probate 
Court  on  a  matter  within  its  necessary  jurisdiction  and  not 
included  in  the  order  of  October  13,  1903,  nor  brought  to 
the  Circuit  Court  by  the  appeal  from  that  latter  order. 
While  it  is  true  that  there  is  no  statutory  enactment  pro- 
viding specifically  for  the  proceedings  by  which  heirship  is 
to  be  adjudicated  in  the  Probate  Court,  no  settlement  or 
distribution  of  estates,  the  care  of  which  is  expressly  given 
to  that  court,  could  be  made,  unless  heirships  were  deter- 
mined by  it.  Ex  necessitate  rei  then,  the  Probate  Court  has 
jurisdiction  of  the  subject-matter  of  deciding  who  the  heirs 
of  any  deceased  person  whose  estate  it  is  administering  on, 
may  be.  Wadsworth  v.  Connell,  104  111.  369;  Millard  v. 
Harris,  119  111.  185;  In  the  matter  of  Corrington,  124 
111.  363;  Sclilink  v.  Maxton,  153  111.  447;  Bliss  v.  Seaman, 
165  111.  422.  If  the  jurisdiction  over  the  subject-matter  in- 
volved in  the  order  of  February  17,  1903,  be  conceded,  it 
follows  that  the  order  must  be  supported  as  to  the  persons 
involved  by  the  liberal  intendments  which  are  made  to 
support  such  jurisdiction  in  the  case  of  a  court  of  general 
jurisdiction.  The  Probate  Court  is  a  court  of  general  juris- 
diction as  to  matters  within  its  sphere — limited,  but  not 
special  or  inferior.  "When  it  is  adjudicating  upon  the  ad- 
ministration of  estates,  as  liberal  intendments  will  be 
granted  in  its  favor  as  would  be  extended  to  the  proceed- 
ings of  the  Circuit  Court,  and  it  is  not  necessary  that  all  the 
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facts  and  circumstances  which  justify  its  action  should 
affirmatively  appear  upon  the  face  of  its  proceedings,"  is 
the  language  bf  Judge  Caton  in  Propst  v.  Meadows,  13  111. 
157,  169,  and  this  decision  has  been  followed  in  a  long  line 
of  cases  since  by  the  same  court.  For  example,  see  The 
People  V.  Cole,  84  111.  327,  and  Blair  v.  Sennott,  134  111.  85. 
Besides,  in  this  case  the  order  itself  shows  that  the  appel- 
lant was  present  at  the  hearing  which  preceded  it,  and 
gave  testimony.  It  has  been  adjudged  by  this  court  that 
the  Probate  Court  would  have  jurisdiction  of  a  person  who 
was  present  in  answer  to  its  citation,  through  the  mere  fact 
of  his  presence.  Blair  v.  Sennott,  35  III.  App.  368.  Why, 
then,  was  its  order  not  binding  on  the  appellant  in  the 
present  case  ?  If  it  were  so  binding,  it  still  further  follows 
that  it  cannot  be  attacked  by  her  indirectly.  Freeman  on 
Judgments,  chap.  12,  S.  3l9-a;  Moffett  v.  Moflfett,  69  111. 
641,  644;  Kattelman  v.  Estate  of  Guthrie,  142  111.  357; 
Gillett  V.  Wiley,  126  111.  310. 

The  only  question  remaining  would  be,  whether  to  appeal 
from  an  order  which  does  not  declare  any  heirship,  but 
assumes  or  implies  that  such  heirship  has  been  already 
proven,  and  orders  payment  of  money  by  an  administrator 
to  a  guardian  of  a  person  thus  previously  declared  an  heir, 
challenges  directly  or  attacks  directly  the  finding  as  to  the 
heirship.  It  seems  to  us  that  it  plainly  does  not,  and 
authorities  in  analogous  cases  bear  out  the  proposition  that 
the  appeal  from  the  order  of  October  13,  1903,  does  not  in 
itself  bring  up  the  order  of  February  17,  1903.  Morgan, 
Adm.,  V.  Morgan,  83  111.  190;  Allen  v.  Shepard,  87  III.  315; 
Millard  v.  Harris,  119  111.  185;  Kingsbury  v.  Powers,  131 
111.  185,  191;  Elder  v.  Whittemore,  51  IlL  App.  662.  It  is 
undoubtedly  true  that  until  the  estate  is  completely  admin- 
istered, any  previous  order  in  the  cause  may  be  attacked 
directly  in  the  'Probate  Court,  when  application  is  made 
for  another  order  which  involves  a  further  step  in  the 
administration.  And  as  the  appeal  from  an  order  of  the 
Probate  Court  to  the  Circuit  Court  requires  a  trial  de  novo 
in  the  latter  court,  it  would  seem  to  follow  that  in  the  Ci^ 
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cuit  Court  when  the  foreign  guardian  makes  his  application 
for  payment  to  him  of  the  alleged  distributive  share  of  his 
ward,  the  administrator,  or  any  other  distributee,  might 
properly,  assuming  the  burden  of  proof,  directly  attack  the 
vrimct  facie  case  of  heirship  made  by  the  order  of  the  Pro- 
bate Court,  and  if  successful  in  overcoming  it,  prevent  on 
that  ground  the  granting  of  such  petition.  This  would 
seem  to  be  the  rationale  of  the  holding  of  the  Appellate 
and  Supreme  Courts  in  an  analogous  case.  Bliss  v.  Seaman, 
59  111.  App.  236;  Bliss  v.  Seaman,  165  111.  422.  Or  if  the 
appellant  was  unprepared  or  unwilling  thus  to  assume  the 
l)urden  of  proof,  a  proper  course  might  be  to  attack  directly 
the  finding  of  heirship  in  the  Probate  Court  by  a  motion  to 
vacate,  and  if  there  defeated,  appeal  from  the  order  deny- 
ing such  vacation  to  the  Circuit  Court,  where  the  trial  of 
the  issue  of  heirship  being  de  novo^  the  burden  of  proving 
it  affirmatively  would  properly  fall  on  the  party  asserting 
it.  Such  seems  to  have  been  the  course  adopted  in  Keegan 
V.  Geraghty,  101  111.  26.  At  all  events  until  the  order  of 
the  Probate  Court  of  February  17,  1903,  is  brought  before 
the  Circuit  Court  otherwise  than  it  is  in  the  case  at  bar, 
it  must  be  considered  ^.s  prima  facie  proof  of  the  status  of 
Nellie  Catherine  Ford  as  a  child  of  the  deceased  Morton  I. 
Ford. 

Some  language  of  the  court  in  Greenwood  v.  Spiller,  2 
Scammon,  603,  and  in  Eager  v.  Eager,  8  111.  App.  356, 
would  seem  to  lend  support  to  the  different  view  that  the 
appeal  from  the  order  of  October  13,  1903,  brings  up  as 
necessarily  involved  the  question  whether  or  not  Nellie 
Catherine  Ford  was  a  child  of  and  therefore  next  of  kin  to 
Morton  I.  Ford,  and  consequently  places  upon  her  guardian 
the  burden  of  proving  it  as  a  part  of  his  affirmative  case. 
But  we  do  not  consider  this  language  controlling,  or  such 
a  position  the  correct  one.  Such,  at  least,  is  the  opinion 
of  a  majority  of  the  court.  This  question  has  been  dis- 
cussed at  some  length  in  the  hope  that  counsel  will  so  shape 
the  future  proceedings  as  to  provide  for  a  fair  trial  of  the 
question  of  fact  in  the  Circuit  Court,  in  accordance  with 
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the  views  here  expressed,  and  avoid  the  necessity  of  another 
appeal.  Sach  a  trial  in  some  form  is  the  undoubted  right 
of  appellant. 

The  order  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  for  farther  proceedings  not  inconsistent  with 
this  opinion* 

Beversed  and  remanded. 


TVilliam  Rohn  v.  Ida  Rohn,  admx. 
Gen.  No.  11,674. 

1.  Executor  de  son  tort— wfc«n,  liable  for  loss  resulting  to  estate. 
Where  an  executor  de  9on  tort  through  negligence  causes  an  estate 
owning  certain  securities  to  lose  the  amount  thereof  through  non-col- 
lection at  maturity,  he  is  liable  to  such  estate  for  such  loss. 

2.  Executor  dr  son  tort— &a«w  of  liability  for  loss  sustained  by 
estate.  The  basis  of  such  liability  is  not  the  intermeddling  but  the  neg- 
ligence, and  another  executor  de  son  tort  cannot  be  held  to  have  par- 
ticipated in  such  loss  unless  such  other  executor  deson  tort  has  likewise 
participated  in  the  negligence  which  caused  the  loss. 

8.  Res  judicata— ic/icii  question  of  negligence  is.  Where  an  exec- 
utor de  son  tort  has  been  sued  by  the  administratrix  for  negligence  in 
causing  the  loss  of  certain  securities  to  the  estate  owning  the  same,  a 
recovery  in  such  action  renders  the  question  of  the  negligence  of  such 
executor  de  son  tort  res  judicata  in  a  chancery  proceeding  subse- 
quently instituted  by  such  executor  to  prevent  the  enforcement  of  such 
judgment,  notwithstanding  the  plaintiff  in  the  action  at  law  sued  in 
her  official  capacity'  and  in  the  chancery  suit  is  sued  both  as  an  indi- 
vidual and  in  her  official  capacity. 

4.  Res  judicata— If ft^n  question  of  fact  is,  notwithstanding  differ- 
ence of  parties.  When  in  a  court  of  competent  jurisdiction  a  given 
question  of  fact  must  necessarily  be  decided  under  the  issues  framed  in 
a  cause,  and  it  is  so  decided,  the  decision  becomes  res  judicata  and  con- 
trolling in  any  other  cause,  as  between  parties  who  had  the  right  and 
opportunity  to  prosecute  and  defend,  examine  and  cross-examine  in  the 
previous  case,  even  though  other  parties,  or  the  same  parties  in  other 
capacities,  may  also  be  involved. 

5.  Equitable  estoppel— tr/icn,  may  arise  to  prevent  enforcement  of 
judgment.  Where  a  judgment  has  been  obtained  by  an  administratrix 
against  an  executor  de  son  tort,  an  equitable  estoppel  from  claiming 
the  right  to  enforce  such  judgment  to  her  own  individual  advantage 
may  arise  against  such  administratrix,  if  it  is  made  to  appear  that  she 
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herself  was  culpably  negligent  in  the  matter  on  account  of  which  the 
loss,  which  formed  the  basis  of  such  judgment,  was  sustained  by  the 
estate. 

Bill  to  restrain  collection  of  judgment,  etc.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Jessr  Holdom,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1904.  Affirmed.  Opinion  filed 
January  5,  1905. 

Statement  by  the  Coart,  This  is  an  appeal  from  a  de- 
cree in  chancery  in  the  Superior  Court  of  Cook  county, 
dismissing  appellant's  bill.  The  bill  was  brought  in  that 
court  by  the  appellant  against  Ida  Rohn  individually  and 
as  administratrix  of  the  estate  of  William  Rohn,  Jr.,  de- 
ceased, and  against  William  Rohn  and  Clara  Rohn,  children 
of  said  William  Rohn,  Jr.  Its  prayer  is  partly  that  said 
Ida  Rohn  may  be  restrained  by  injunction  from  enforcing 
a  judgment  for  $1,762.50,  which  as  administratrix  of  the 
estate  of  William  Rohn,  Jr.,  she  had  obtained  at  law 
against  the  api^ellant  in  the  Superior  Court,  and  which  had 
been  affirmed  by  the  Appellate  Court  and  by  the  Supreme 
Court.  It  also  prays  that  the  Superior  Court  may  take 
charge  of  the  probate,  settlement  and  distribution  of  the 
estate  of  William  Rohn,  Jr.,  deceased,  and  in  such  settle- 
ment and  distribution  charge  the  amount  of  said  judgment, 
interest  and  costs  against  the  distributive  share  which  Ida 
Rohn  individually  is  found  entitled  to. 

The  appellant,  complainant  in  said  bill,  offers  in  the 
said  bill  to  pay  the  amount  of  said  judgment  into  court, 
but  prays  that  it  may  be  returned  to  him  either  by  the 
court,  or  the  administratrix  under  order  of  the  court,  in 
case  it  is  not  in  the  course  of  administration  of  the  estate 
needed  for  the  payment  of  something  chargeable  to  said 
estate,  other  than  such  distributive  share  of  said  Ida  Rohn. 

The  allegations  of  said  bill  which  purport  to  call  for  this 
relief,  are  substantially  these:  That  William  Rohn,  Jr., 
was  the  son  of  appellant,  who  is  seventy-two  years  of  age, 
and  illiterate;  that  William  Rohn,  Jr.,  died  intestate  on 
October  10,  1893,  pending  some  negotiations  he  was  carry- 
ing  on  with  his  partner,  one  George  Wildner,  for  sale  of  a 
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partnership  interest  in  his  business  to  said  partner;  that 
before  his  death  he  had  agreed  with  his  partner  on  the 
price;  that  he  stated  before  his  death  that  his  estate  would 
aggregate  $11,000,  and  he  desired  his  wife  to  have  $5,000 
and  each  of  his  two  children  $3,000;  that  he  had  prepared 
a  bill  of  sale  to  his  partnership  interest  J:o  Wildner,  express- 
ing a  consideration  of  $S,500,  which  bill  of  sale  he  placed 
in  the  hands  of  his  wife,  Ida  Rohn,  with  instructions  to 
deliver  it  to  Wildner  on  the  latter's  turning  over  $fi,000  in 
cash  or  securities,  and  giving  one  unsecured  note  for  $1,000, 
payable  in  two  years,  and  one  for  $1,500,  payable  in  three 
years:  that  William  Rohn,  Jr.,  then  died;  that  Ida  Rohn, 
his  widow,  after  his  death  determined  to  carry  out  said  sale 
previously  agreed  on,  and  thereupon  requested  the  appellant 
to  assist  her  in  carrying  out  said  determination;  that  in 
compliance  with  her  request,appellant  received  from  her  the 
bill  of  sale  and  delivered  it  to  Wildner  and  received  $6,000 
in  securities  and  one  note  of  Wildner's  for  $1,000  payable 
in  two  years,  and  another  for  $1,500  due  in  three  years, 
both  payable  to  the  order  of  Ida  Rohn;  that  he  reported 
this  to  Ida  Rohn,  and  gave  to  her  a  small  account  book 
containing  a  description  of  these  securities  and  notes,  and 
as  he  made  collections  of  said  securities,  entered  the  same 
in  this  account  book:  that  at  Ida  Rohn's  request  he  went 
with  her  to  a  common  friend,  Mr.  Adolf  Heile;  that  there 
Ida  Rohn  requested  Heile  to  formulate  a  plan  that  would 
entrust  the  custody  of  the  property  to  the  appellant,  and 
effectuate  the  distribution  of  it  in  accordance  with  her  de- 
ceased husband's  wishes,  so  that  she  should  have  $5,000  and 
her  children  each  $3,000;  that  in  compliance  with  said  re- 
quest said  Heile  suggested  and  prepared  a  writing  which 
recited  that  appellant  had  received  said  $11,U00  in  notes 
partly  secured  and  partly  unsecured,  and  that  he  held  them 
in  trust  for  Ida  Rohn  and  the  two  children,  in  said  propor- 
tions, and  was  to  collect  them  from  time  to  time,  and  pay 
the  interest  to  Ida  Rohn  during  the  minority  of  the  chil- 
dren, and  turn  over  to  her,  in  no^tes,  $5,000  as  her  share,  on 
demand,  and  turn  over  the  children's  share  when   they 
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arrived  at  age,  and  to  reinvest  the  proceeds  collected  from 
time  to  time,  and  to  direct  his  executors  and  heirs  to  turn 
over  the  securities  of  said  minors  he  might  have  at  his 
death  to  some  other  person  to  be  named  as  trustee  by  Ida 
Eohn,  and  that  it  was  expressly  understood  that  said  ap- 
pellant's services  were  to  be  entirely  gratuitous;  that  Ida 
Rohn  then  requested  appellant  to  execute  said  writing, 
which  he  did,  and  delivered  a  duplicate  copy  to  her;  that 
all  of  said  parties  believed  at  the  time  that  the  arrange- 
ment was  binding  and  legal,  but  that  appellant  has  since 
learned  that  it  was  invalid  as  against  the  children;  that 
appellant  entered  into  said  arrangement,  executed  said 
writing  and  undertook  the  care  of  said  property  in  good 
faith,  without  compensation,  at  the  express  request  of  Ida 
Rohn;  that  for  some  years  he  kept  and  cared  for  the  prop- 
erty, collecting  interest  and  turning  it  over  to  Ida  Rohn 
and  her  children,  and  collecting  the  principal  and  reinvest- 
ing the  proceeds;  that  prior  to  its  maturity  said  unsecured 
§1,000  note  to  Ida  Rohn's  order  was  paid;  that  when  said 
$1,500  note  payable  to  Ida  Rohn's  order  became  due,  on 
October  17,  1896,  he  presented  the  same  to  Wildner  and 
demanded  payment;  that  Wildner  failed  to  pay  it,  but  that 
he  believed  Wildner  was  solvent  and  intended  to  pay  the 
note  in  a  few  days,  as  he  promised  to  do,  and  that  appel- 
lant did  not  immediately  institute  suit,  nor  grant  any  ex- 
tension of  time;  that  he  did  not  understand  that  any  legal 
duty  rested  on  him  to  do  so,  nor  that  Ida  Rohn  expected 
him  to  do  so;  that  shortly  after,  he  and  Ida  Rohn  learned 
that  Wildner  had  become  insolvent  and  suit  would  be  un- 
availing; that  Ida  Rohn  some  time  afterward  sued  out  let- 
ters of  administration  in  the  Probate  Court  on  said  estate 
and  made  demand  upon  appellant  to  turn  over  to  her,  as 
administratrix,  all  of  said  property,  and  charged  that  the  ar- 
rangement by  appellant  and  his  acceptance  of  the  custody  of 
said  property  constituted  appellant  an  executor  de  807i  tort 
of  said  estate;  that  on  January  19,  1899,  as  administratrix, 
Ida  Rohn  instituted  a  suit  at  law  against  appellant  in  the  ' 
Superior  Court  of  Cook  county,  charging  in  the  declaration 
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that  appellant  had  intermeddled  with  and  had  acted  as 
executor  de  son  tort  of  the  estate  of  William  Rohn,  Jr.,  de- 
ceased, and  had  been  guilty  of  negligence  in  the  non-collec- 
tion of  the  $1,500  Wildner  note;  that  appellant  pleaded  the 
general  issue  in  said  cause;  that  upon  the  trial  judgment 
was  entered  against  appellant  for  $1,762.50,  which  judg- 
ment was  afflrmed  by  the  Appellate  and  Supreme  Courts 
respectively  upon  appeal  to  them;  that  said  judgment  is  in 
full  force,  and  Ida  Rohn  threatens  to  have  it  executed,  but 
that  it  would  be  contrary  to  equity  and  good  conscience,  as 
between  appellant  and  Ida  Rohn,  as  one  of  the  distributees 
of  said  estate,  for  appellant  to  be  compelled  to  pay  said 
judgment;  that  though  under  the  strict  technical  rules  of 
the  common  law,  appellant's  undertaking  to  assume  the 
care  of  said  property  constituted  hin^  an  executor  tJ^  son  tort 
as  between  him  and  the  estate  of  William  Rohn,  Jr.,  yet  as 
between  him  and  Ida  Rohn  individually,  as  the  arrange- 
ment was  made  at  her  sole  instance  and  for  her  benefit,  the 
loss  should  fall  upon  her  and  not  upon  him. 

William  and  Clara  Rohn  answered  said  bill  by  a  guardian 
ad  liteiTiy  submitting  their  rights  to  the  court,  and  Ida  Rohn 
as  an  individual  and  as  administratrix  of  the  estate  of  William 
Rohn,  Jr.,  deceased,  after  filing  and  withdrawing  a  general 
demurrer  to  said  bill,  answered  it  in  substance  as  follows: 

She  admits  the  various  allegations  of  fact  made  therein, 
except  that  she  requested  appellant  to  aid  her  in  carrying 
her  husband's  agreement  with  Wildner  into  efl'ect.  As  to 
this  she  avers  that  appellant  of  his  own  motion  came  to  her 
and  solicited  her  to  carry  said  arrangement  into  effect,  and 
to  deliver  to  him  the  bill  of  sale  involved,  that  he  might 
deliver  it  to  Wildner,  and  that  he  told  her  he  would  see  to 
it  that  the  money  of  said  estate  was  secured;  that  there- 
upon she  delivered  said  bill  of  sale  to  him,  and  he  delivered 
it  to  Wildner,  and  took  the  securities  and  notes  described 
in  the  bill  from  Wildner;  that  she  never  had  the  $1,500 
note  in  question  in  this  litigation  in  her  possession  or  con- 
trol. 

In  her  answer  she  sets  up  the  declaration  of  trust  drawn 
by  Heile  verbatim  as  follows : 
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"  1,  "William  Rohn,  Sr.,  of  Chicago,  Cook  County,  Illi- 
nois, do  hereby  acknowledge  that  I  have  received  from  my 
son,  William  Rohn;  Jr.,  lately  deceased,  notes  partly  se- 
cured by  mortgage  and  partly  unsecured,  of  the  principal 
sum  amounting  to  Eleven  Thousand  Dollars  ($11,000),  and 
I  hereby  declare  that  I  hold  the  said  securities  in  trust  for 
the  following  named  persons  and  in  the  following  named 
amounts,  to-wit :  The  sum  of  Five  Thousand  .  Dollars 
($5,000)  for  Ida  Rohn,  the  widow  of  the  late  William  Rohn, 
Jr.;  the  sum  of  Three  Thousand  Dollars  ($3,000)  for  Will- 
iam  Rohn,  son  of  said  William  Rohn,  Jr.,  and  Three  Thou- 
sand Dollars  ($3,000)  for  Clara  Rohn,  the  daughter  of  said 
William  Rohn,  Jr.,  both  of  said  children  being  now  minors, 
and  I  hereby  agree  to  collect  the  interest  on  the  said  sum 
of  Five  Thousand  Dollars  ($5,000)  and  to  pay  the  same  to 
the  said  Ida  Rohn  from  time  to  time,  and  also  to  turn  over 
to  her  notes  for  said  principal  sum  of  Five  Thousand  Dol- 
lars ($5,000)  at  any  time  she  may  demand  the  same;  and  I 
further  agree  to  collect  the  interest  on  the  remaining  Six 
Thousand  Dollars  ($6,000)  and  pav  the  same  over  to  the 
said  Ida  Rohn  for  and  during  tlie  minority  of  the  said 
children,  and  to  turn  over  the  principal  of  said  sum  of  Three 
Thousand  Dollars  ($3,000)  to  each  of  the  said  children  when 
they  respectively  shall  become  of  full  age;  and  I  further 
agree  to  collect  said  notes  from  time  to  time  as  they  may 
become  due,  and  re-invest  the  proceeds  according  to  my 
best  judgment.  In  case  of  my  death  I  hereby  direct  my 
executor,  administrator  and  heirs,  or  either  of  them,  to  turn 
over  the  securities  which  I  may  then  hold  for  said  minor 
children,  to  some  other  person  named  as  such  trustee  by 
said  Ida  Rohn. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  16th  day  of  October,  1893. 

W.  Rohn.        [Seal]. 

Witnesses : 

Adolf  Heilr, 
Rudolph  Rohn." 

She  further  avers  in  her  answer  that  the  $1,500  note  of 
Wiliiner  in  question  was  a  judgment  note;  that  appellant 
did  not  report  to  her  that  Wildner  had  neglected  to  pay 
said  note;  that  Wildner  did  not  fail  until,  on  November  21, 
1896,  a  judgment  was  rendered  against  him  upon  a  judg- 
ment note,  and  his  assets  were  then  taken  under  a  chattel 
mortgage  held  by  Rudolph  Rohn,  a  brother  of  appellant, 
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with  whom  appellant  was  and  for  many  years  had  been  in 
confidential  relations,  said  Eudolph  Kohn  then  paying  oflf 
said  judgment  to  protect  his  mortgage;  that  appellant  did 
not  inform  her  of  his  failure  to  collect  said  note  until  De- 
cember, 1896,  when  he  told  her  that  the  money  had  been 
lost  to  the  estate;  that  she  at  no  time  had  anything  to  do 
with  the  collection  of  said  note,  but  at  all  times  relied  upon 
complainant  to  be  diligent  under  said  declaration  of  trust. 
She  further  sets  up  in  her  answer  the  several  counts  of  the 
declaration  at  law  against  the  appellant,  in  which  she  re- 
covered judgment,  and  asserts  that  in  waiting  until  the 
affirmance  of  said  judgment  by  the  Supreme  Court  before 
bringing  his  bill  in  chancery,  appellant  has  been  guilty  of 
laches,  and  if  he  has  any  right  of  action  against  her  indi- 
vidually, he  has  a  full  and  adequate  remedy  at  law. 

A  general  replication  was  filed  by  appellant  to  this  an- 
swer, and  the  cause  was  heard  upon  said  bill,  answers  and 
replication  by  the  chancellor  in  the  Superior  Court,  who 
entered  a  decree  finding  that  the  equities  w^ere  with  the 
defendants;  that  after  the  death  of  WHliam  Rohn,  Jr.,  ap- 
pellant, on  his  own  motion,  intermeddled  with  the  affairs 
of  the  estate  of  William  Rohn,  Jr.,  deceased,  and  acted  as 
executor  de  son  tort  of  said  estate,  and  while  so  acting  w^as 
guilty  of  negligence  in  the  collection  of  the  $1,500  note 
described  in  the  bill,  and  through  such  negligence  said 
note  was  lost  to  the  estate  of  William  Rohn,  Jr. ;  that  the 
administratrix  of  said  estate  in  an  action  on  the  case  recov- 
ered judgment  against  appellant  on  May  26,  1900,  in  the 
Superior  Court  for  $1,762.50  and  costs  of  suit  resulting  to 
said  estate  through  said  negligence;  that  appellant  assumed 
to  act  as  executor  de  son  tort  of  said  estate  of  his  own 
motion  in  pursuance  of  a  request  of  said  deceased,  and  that 
Ida  Rohn  did  not  request  or  solicit  complainant  to  act  as 
such  executor  d*i  son  tort — and  dismissing  the  bill  for  want 
of  equity  at  complainant's  costs. 

From  this  decree  William  Rohn  appealed  to  this  court, 
and  assigns  for  error  here,  the  exclusion  of  proj^er  evidence, 
the  admission   of  improper  evidence,  and  that   the  court 
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erred  in  finding  that  Ida  Rohn  did  not  request  or  solicit 
appellant  to  execute  said  declaration  of  trust  and  to  assume 
the  care  and  custody  of  the  securities  belonging  to  said 
estate  and  the  collection  thereof;  and  erred  also  in  not 
granting  to  appellant  the  injunction  prayed  for  against  the 
execution  of  the  judgment  at  law,'  and  in  not  entering  a 
decree  in  accordance  with  the  prayer  of  appellant's  bill,  in- 
stead of  dismissing  said  bill  for  want  of  equity. 

John  S.  Huey  and  Louis  A.  Heile,  for  appellant, 

Hknky  p.  Heizer,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

The  appellant  in  this  case  has  a  judgment  at  law  against 
him  in  favor  of  Ida  Eohn,  administratrix  of  the  estate  of 
William  Rohn,  Jr.,  deceased,  which  he  undoubtedly  with 
entire  sincerity  believes  to  be  unjust,  and  the  payment  of 
which  he  is  very  desirous  to  escape.  But  we  think  that  all 
hopeful  paths  to  this  end  were  tried  and  found  closed  to 
him  before  he  took  this  appeal. 

It  is  apparent  from  the  statement  of  facts  preceding  this 
opinion  that  he  could  not  have  been  held  liable  in  the  suit 
at  law  in  the  Superior  Court,  unless  the  jury  in  that  court 
had  found,  and  the  court  had  confirmed  the  finding,  that 
he  was  guilty  of  negligence  in  the  matter  of  the  collection 
of  the  Wildner  note  at  maturity,  which  had  resulted  in  the 
loss  to  the  estate  of  William  Rohn,  Jr.,  of  the  entire  amount 
of  it.  It  was  not  that  he  was  executor  de  son  tort, 
which  proximately  caused  that  liability;  it  was  that,  beino- 
executor  de  son  tort^  he  was  negligent  in  the  duties  which 
he  took  upon  himself;  grossly  negligent,  perhaps,  for  gross 
negligence  is  generally  nothing — as  has  been  sometimes 
remarked — but  negligence  with  an  epithet. 

The  Appellate  Court  in  affirming  the  judgment,  said  : 
"We  think  the  evidence  such  that  the  jury  had  a  right  to 
find  that  appellant  did  not,  in  respect  to  the  collection  of 
this  note,  exercise  such  diligence  as  prudent  men  ordinarij  v 
bestow  upon  their  affairs."    This  expresses  the  degree  of 
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negligence  which  was  necessary  to  make  the  defendant  lia- 
ble to  the  plaintiff  in  that  case,  and  it  would  not  render  it 
greater  to  call  it  gross,  nor  less  to  withhold  that  description 
from  it.  The  Supreme  Court,  when  it  came  to  pass  upon 
the  case,  said  :  "  The  judgment  of  the  Appellate  Court 
must  be  treated  by  us  as  settling  the  fact  that  defendant 
was  guilty  of  negligence  in  not  exercising  such  diligence 
for  the  collection  of  the  note  as  a  man  of  ordinary  prudence 
would  have  exercised  in  his  own  affairs — and  also  that  the 
loss  and  damage  were  equal  to  the  damages  assessed."  In 
this  direction,  therefore,  the  path  out  from  the  liability, 
which  appellant  finds  burdensome,  was  finally  closed  by 
these  adjudications. 

It  is  T€8  judicata  that  he  was  negligent  enough  in  respect 
to  the  collection  of  this  note  to  render  him  liable  to  the 
estate  of  William  Rohn,  Jr.,  for  the  loss  to  that  estate  en- 
tailed by  it.  It  is  true  that  the  suit  at  law  in  which  these 
adjudications  were  made  was  brought  by  Ida  Rohn  as  ad- 
ministratrix of  the  estate  of  William  Rohn,  Jr.,  while  in 
this  suit  at  l?ar  she  is  made  a  party  defendant  individually 
as  well  as  such  administratrix,  and  substantial  relief  is 
claimed  against  her  individually  and  personally.  But  the 
application  of  the  doctrine  of  res  judicata  is  not  entirely 
confined  to  suits  between  the  same  persons  onh'',  litigating 
in  precisely  the  same  capacities.  When  in  a  court  of  com- 
petent jurisdiction  a  given  question  of  fact  must  necessarily 
be  decided  under  the  issues  framed  in  a  cause,  and  it  is  so 
decided,  the  decision  becomes  res  judicata  and  controlling 
in  any  other  cause,  as  between  parties  who  had  the  right 
and  opportunity  to  prosecute  and  defend,  examine  and 
cross-examine  in  the  previous  case,  eyen  though  other  par- 
ties, or  the  same  parties  in  other  capacities,  may  be  also  in- 
volved. Wells  on  Res  Adjudicata,  sec.  19.  In  the  case  at 
law  under  consideration,  appellant  had  such  right  and  op- 
portunity to  defend  against  the  allegation  of  the  plaintiff's 
declaration  that  he  ''  by  due  diligence  might  have  collected 
said  money,  but  negligently  did  not  collect  the  same."  He 
failed  to  make  good  that  defense,  and  therefore  we  must 
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begin  the  consideration  of  this  case  on  the  basis  that  there 
has  been  a  conclusive  adjudication  of  ne^jligence  sufficient 
to  make  him  liable  to  the  estate  of  William  Kohn,  Jr.,  in 
his  capacity  of  executor  de  son  tart. 

But  appellant  contends,  and  has  alleged  in  the  bill  in  this 
case,  that  in  favor  of  Ida  Eohn  in  her  individual  character, 
he  is  under  no  liability  that  ought  to  be  enforced  against 
him,  because,  first,  it  was  at  her  solicitation  and  request 
that  he  put  himself  into  the  position  which  made  him  an 
executor  de  son  toi%  and  that  he  should  as  to  her  individu- 
ally be  treated,  therefore,  as  a  bailee  without  reward  only, 
and  subjected  to  no  liability  except  that  which  springs  from 
bad  faith,  which  has  not  been  adjudicated  against  him;  and, 
secondly,  that  she  cooperated  with  him  in  his  tortious  ex- 
ecutorship, and  was  herself  so  negligent  in  the  matter  of 
the  collection  of  the  note  in  question  as  to  prevent  her  from 
benefitting  at  his  expense  by  a  wrong  in  wjiich  she  was 
equally,  or  at  all  events  jointly,  culpable.  On  these  grounds, 
as  we  understand  appellant's  contention,  it  is  urged  that 
Ida  Kohn  individually  is  equitably  estopped  from  claiming 
the  right  to  enforce  to  her  own  personal  advantage  the 
judgment  which  she  holds  as  administratrix  against  him. 
On  this  ground  this  bill  was  brought,  and  the  court  asked 
to  take  charge  of  the  administration  of  the  estate  and  so 
administer  it  and  deal  with  the  judgment  in  question  as  to 
])reserve  its  benefit  to  the  other  persons  interested  in  the 
estate  of  William  Rohn,  Jr..  but  to  deny  such  benefit  to 
her.  We  think  there  is  no  doubt  of  the  right  of  a  court  of 
chancery  to  do  this  if  a  proper  case  were  made.  It  is  quite 
clear  that  it  might  well  be,  under  a  hypothetical  state  of 
facts,  that  an  equitable  estoppel  of  the  nature  indicated 
would  be  worked,  and  that  the  court  should  give  it  due 
elTect.  This,  the  Supreme  Court  in  its  opinion  affirming 
the  judgment  plainly  recognized.  "  If,"  it  says,  treating  of 
an  instruction  refused  by  the  trial  court,  "  facts  existed  re- 
quiring that  as  between  defendant  and  the  widow,  the  loss 
oug:ht  to  be  taken  from  her  distributive  share  of  the  estate, 
it  cannot  be  done  in  this  suit,  and  such  relief  must  be  sought 
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in  a  court  of  equity."  But  it  proceeds :  "  Whether  she  as 
an  individual  entitled  to  a  distributive  share  of  the  estate 
was  in  any  manner  responsible  for  his  failure  to  colled  the 
notes,  is  not  a  question  in  this  case,  and  there  was  no  error 
in  refusing  the  instructions  asked  by  defendant." 

But  it  is  plain  that  under  the  circumstances  of  this  case, 
before  appellant  can  establish  this  equitable  estoppel  against 
Ida  Rohn  on  the  ground  pointed  out  by  the  Supreme  Court, 
that  she  was  in  some  manner  responsible  for  his  failure  to 
collect  the  note  in  questipn,  he  must  assume  and  carry  the 
burden  of  proving  it.  Neither  ^^  allegata^^  nor  ^^probata^^ 
in  this  cause,  outside  of  the  claim  that  she  induced  him  to 
become  executor  ^^de  son  tort "  of  the  estate,  which  we  will 
discuss  further  on,  seems  to  us  to  meet  this  requirement. 
At  all  events,  even  if  there  can  be  said  to  be  implied  in  the 
various  aile^rations  of  the  appellant's  bill  a  claim  that  Ida 
Eohn  was  in  any  way  a  participant  in  the  negli«:ence  in 
collection  of  the  note  in  question  which  has  made  him  lia- 
ble to  the  estate,  there  certainly  is  nothing  in  the  evidence 
heard  by  the  chancellor  below  which  can  be  said  to  estab- 
lish it.  The  appellant  testified  to  nothing  about  it,  and  Ida 
Rohn  testified  that  she  never  had  the  note  in  her  posses- 
sion, that  she  did  not  know  she  was  the  payee  of  it,  that 
she  did  not  know  even  that  it  was  not  secured,  and  first 
learned  of  it  after  Wildner  failed  and  appellant  came  and 
said  to  her  that  her  money  was  lost.  Nor  is  there  any 
other  testimony  about  it.  It  is  indeed  said  in  appellant's 
argument  that  the  declaration  of  trust  recited  that  the  two 
Wildner  notes  were  unsecured,  but  this  is  a  mistake.  It 
recites  simply  thai  of  $11,000  in  notes  received,  some  were 
secured  and  some  unsecured.  It  is  idle  under  this  state  of 
the  evidence. to  say  that  Ida  Rohn  is  estopped  from  claim- 
ing, through  any  action  of  hers  relating  to  the  collection  of 
this  note,  the  benefit  of  appellant's  adjudged  liability  to 
the  estate. 

But  it  is  claimed  and  an  attempt  was  made  by  appellant 
to  prove  that  Ida  Rohn  requested  and  solicited  him  to  act 
as  executor  de  son  tort,  and  is  thereby  estopped  from  claim- 
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ing  the  benefit  of  a  liability  which  resulted  therefrom.  It 
seems  hardly  worth  while  to  discuss  at  length  the  sound- 
ness of  the  proposition  of  law  involved  in  this  contention, 
for  the  alleged  fact  on  which  it  rests  was  specifically  found 
by  the  chancellor  below  not  to  exist,  and  even  apart  from 
the  consideration  that  should  be  given  to  the  chancellor's 
seeing  and  hearing  the  witnesses,  we  think  the  finding 
plainly  justified.  It  did  appear  that  after  appellant  had 
taken  possession  of  the  proceeds  of  the  estate,  Ida  Rohn 
requested  there  should  be  made  and  that  she  obtained 
a  declaration  of  trust  by  the  appellant,  but  that  is  a  very 
different  thing  from  requesting  and  soliciting  that  the  ap- 
pellant should  take  possession  of  the  assets  of  the  estate  or 
their  proceeds  and  administer  them.  So,  as  we  said  above, 
it  seems  to  us  that  before  this  appeal  was  taken,  the  escape 
from  ultimate  liability  on  this  judgment  was  foreclosed  to 
appellant.  But  we  are  not  of  the  opinion  that  even  if  ap- 
pellant had  proved  the  request  and  solicitation  alleged  in 
his  bill,  he  would  have  been  entitled  to  the  decree  prayed 
for,  or  that  an  equitable  estoppel  would  have  been  worked 
against  Ida^Rohn.  The  foundation  of -his  liability  was  his 
negligence  in  conducting  the  administration  of  the  estate 
which  he  took  into  his  possession,  not  its  mere  taking. 
That  Ida  Rohn  also  intermeddled  with  it  and  became  so 
far  an  executor  de  son  to?*t,  is  beside  the  question.  It  was 
not  in  anything  that  she  did  or  neglected  to.  do  that  the 
liability  arose.  Despite  the  appellant's  assumption  of 
powers  outside  legal  authority,  he  would  not  have  been 
liable  had  he  not  been  neirlio:ent  in  their  execution. 

And  even  if  the  view  could  be  taken  that  Ida  Rohn's  "  re- 
quest and  solicitation  "  made  him,  as  to  her,  a  mandatary,  or 
bailee  without  hire,  and  not  an  executor  de  son  tort  at  all — 
a  view  which,  even  if  the  request  and  solicitation  had  been 
proved  we  could  not  assent  to — would  it  necessarily  follow 
that  there  would  be  no  liability,  so  far  as  she  was  con- 
cerned. He  specifically  undertook  the  collection  of  the 
notes,  and  is  conclusively  adjudged  to  have  been  negligent 
and  to  have  failed  in  that  duty  taken  upon  himself.    Under 
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these  circumstances,  neither  the  fact  that  he  so  undertook 
it  without  compensation,  or  at  the  solicitation  of  Ida  Kohn, 
would,  we  think,  relieve. him  from  liability  for  loss  to  her 
resulting  from  his  neglect  to  execute  faithfully  the  duty 
thus  voluntarily  assumed.     Walden  v.  Karr,  88  III.  49. 

The  exclusion  of  the  offered  evidence  which  is  complained 
of,  we  do  not  think  constituted  reversible  error.  Such  evi- 
dence seems  to  us,  as  it  did  to  the  trial  court,  to  be  imma- 
terial and  to  throw  no  light  on  the  vital  questions  in  the 
cause. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Ajffimted, 


Charles  Opperman  y.  Panline  Conway. 

Gen.  No.  11,678. 

1.  Motion  to  set  aside  judgment— trTien  action  of  court  tvith  re- 
spect to,  will  not  be.  reversed  on  appeal.  An  application  to  st»t  asid*?  a 
judgment  where  there  is  no  absolute  showing  of  a  right  to  have  such 
application  granted,  is  addressed  to  the  sound  discretion  of  the  trial 
court  and  the  exercise  of  that  discretion  will  not  be  intef-fered  with  on 
appeal  except  in  case  of  clear  abuse. 

Motion  to  set  aside  judgment  entered  upon  default.  Appeal  from  the 
County  Court  of  Cook  County;  the  Hon.  William  H.  Hinebauoh, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1904. 
Aftirmed.     Opinion  filed  January  5,  1905. 

John  L.  Manning,  for  appellant. 

Edward  H.  Morris,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

Although  the  appeal  bond  in  this  case  recites  the  appeal 
to  be  from  a  judgment  in  favor  of  appellee  against  appel- 
lant in  the  County  Court  for  $287,  and  is  conditioned  to 
pay  the  judgment  if  it  is  affirmed,  the  rest  of  the  record 
would  seem  to  show  the  cause  in  this  court  to  be  an  appeal, 
not  from  such  judgment,  but  from  an  order  of  the  County 
Court  after  the  said  judgment,  refusing  to  vacate  it  and  re- 
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instate  the  cause.  The  bill  of  exceptions  relates  to  that 
motion  entirely,  the  ground  of  which  was  that  the  appel- 
lant had  a  good  defense  to  the  suit,  thait  he  had  retained  a 
lawyer  to  defend  it,  that  the  lawyer  had  pleaded  for  him 
the  general  issud,  but  by  an  oversight  failed  to  appear  when 
the  case  was  duly  called  for  trial  in  its  order  on  the  calendar 
of  the  County  Court,  The  cause  was  therefore  submitted 
to  the  jury  and  tried  ex  parley  without  the  presence  of  ap- 
pellant or  his  counsel. 

The  application  to  set  aside  the  judgment  under  the  cir- 
cumstances disclosed  was  addressed  to  the  sound  discretion 
of  the  court  below,  and  that  discretion  w^ill  not  be  interfered 
with  here,  except  in  case  of  clear  abuse  of  it.  Treutler  v. 
Halligan,  86  III.  30.  To  hold  that  in  this  case  such  discre- 
tion was  abused  would  be  absurd.  If  the  Appellate  Courts 
should  assert  that  it  was  an  abuse  of  discretion  to  refuse 
anv  litiffant  another  chance  whose  lawver  had  been  through 
''oversight"  neglectful,  the  trial  courts  we  fear  would  be 
more  overwhelmed  with  business  than  at  present  even.  ^ 

The  cases  cited  by  appellant's  counsel  from  6  111.  App. 
and  22  111.  App.,  were  not  like  the  case  at  bar,^and  each  de- 
pended on  peculiar  circumstances  appearing  in  the  record. 

The  judgment  appealed  from  will  be  affirmed.  It  is  not, 
in  our  opinion,  either  under  the  statute  or  the  facts  a  case 
for  giving  damages,  as  suggested  by  appellee's  counsel. 

AJi7*med. 


West  Chicago  Park  Commissioners  v.  Fred  Sdiillinger 

et  at. 

een.  No.  11,684. 

1.  Engineer's  estimate— ri^Tif  to  correct,  by  new  estimate.  An  esti- 
mate made  by  the  engineer  of  a  park  board,  if  incorrect,  may  be  recti- 
fied by  a  subsequent  one. 

2.  Engineer's  estimate— by  whom,  may  be  corrected.  An  estimate 
incorrectly  made  by  the  engineer  of  a  park  board,  may  be  rectified  by  a 
subsequent  one  made  by  another  engineer  of  such  board  who  has  be- 
come the  successor  of  the  one  making  the  original  estimate. 
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8.  Engineer's  ESTiMATE—w/ia^  does  not  justify  rejection  of  claim  for 
correction  of.  The  fact  that  contractora  have  not  made  repairs  provided 
by  contract  to  be  made  to  the  satisfaction  of  the  park  commissioners, 
does  not  justify  their  rejection  of  a  claim  for  the  correction  of  an  ap- 
parent mistake  in  its  engineer's  estimate  where  there  is  no  pleading  or 
proof  by  such  park  board  justifying  a  claim  in  the  nature  of  a  recoup- 
ment or  set-otf. 

4.  Declaration— re/af ion  of  caption  to.  The  caption  to  an  addi- 
tional count  filed  to  a  declaration  is  no  part  of  the  count  proper. 

5.  G  ENBRAL  issim— effect  of,  to  waive  manner  in  which  suit  is  brought, 
TIfe  filing  of  a  plea  of  the  j^eneral  issue  waives  any  irregularity  in  the 
bringing  of  suit  in  the  partnership  name  without  naming  tlie  partners 
of  such  firm. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Cook  Count?-; 
the  Hon.  Lockwood  Honors,  Judge,  presidinjr.  Heard  in  this  court  at 
the  Mai-ch  term,  1904.     Affirmed.     Opinion  filed  January  5,  1905. 

Delavan  B.  Colb,  for  appellant. 

Daniel  McCaskill,  for  appellees. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  the  Circuit  Court  of  Cook  county, 
by  which  it  is  sought  to  reverse  a  judgment  rendered  in 
favor  of  appellees  against  the  West  Chicago  Park  Commis- 
sioners, a  municipal  corporation  in  control  of  parks  and 
boulevards  in  the  town  of  West  Chicago.  The  judgment 
was  for  $304.35  and  costs,  and  was  entered  upon  the  verdict 
of  a  jury.  It  was  rendered  for  work  done  under  a  contract 
made  November  12,  1891,  by  the  appellees  with  appellant 
U)  furnish  certain  material  and  perform  certain  labor,  for 
the  West  Chicago  Park  Commissioners,  about  the  construc- 
tion of  certain  sidewalks  under  the  control  of  said  Park 
Board.  The  contract  provided  that  the  appellees  were  to 
perform  all  of  said  work  under  the  immediate  direction  and 
superintendence  of  the  engineer  of  the  West  Chicago  Park 
Commissioners,  and  to  his  entire  satisfaction,  approval  and 
acceptance,  and  that  all  material  used  and  all  labor  per- 
formed should  be  subject  to  his  inspection,  approval  or  re- 
jection. It  also  provided  that  the  West  Chicago  Park  Com- 
missioners should  pay  to  the  said  appellees,  for  the  work 
done  under  the  contract,  fifteen  cents  per  square  foot  of  side- 
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walk  constructed,  and  that  such  payments  were  to  be  made 
upon  estimates  furnished  to  said  commissioners  by  the  en- 
gineer and  approved  at  any  regular  meeting  of  said  board, 
in  sums  not  less  than  $1,000  in  each  estimate  except  as  to 
the  final  estimate;  fifteen  per  cent  of  each  estimate  to  be 
deducted  and  withheld  until  the  final  completion  and  ac- 
ceptance of  said  work  by  said  Park  Commissioners.  In  the 
sj3ecifications  was  a  statement  that  the  approximate  quan- 
tity of  sidewalk  to  be  laid  was* 74,000  square  feet. 

Work  was  begun  and  carried  on  by  appellees  under  the 
contract  and  formal  estimates  were  made  by  the  engineer, 
one  O.  F.  Dubuis,  then  the  official  engineer  of  the  Park 
Board,  certifying  the  measurement  of  work  done  as  follows: 
each  estimate  of  such  work  done  including  the  previous 
estimates  and  thus  stating  the  entire  amount  estimated  as 
completed  to  date:  on  June  14,  1892,  17,242  square  feet; 
on  July  18,  1892,  36,299  square  feet;  on  August  12,  1892, 
00,456  square  feet;  on  September  13,  1S92,  70,256  square 
feet.  With  each  certificate  of  the  work  completed  was  an 
estimate  signed  by  said  engineer  of  the  amount  of  money 
due  appellees;  in  the  first  three  the  amount  was  calculated 
by  multiplying  the  entire  number  of  feet  by  fifteen  (the 
contract  price  in  cents  per  foot)  and  deducting  from  the 
product  fifteen  per  cent  reserved  as  per  contract  and  all 
previous  payments.  The  fourth  estimate  was  supposed  to 
be  final,  and  the  fifteen  per  cent  theretofore  reserved  was 
not  deducted.  From  the  entire  amount,  $10,538.40,  the 
contract  price  for  70,256  square  feet,  was  deducted  in  that 
estimate  only  the  payments  made  on  previous  estimates, 
$7,708. 14.  The  certificate,  therefore,  was  that  $2,830.26  was 
due  to  date.  To  each  of  these  estimates  when  introduced 
in  evidence  at  the  hearing  of  this  cause  below  was  attached 
a  voucher  approved  by  the  committee  on  finance  of  the 
board,  a  counter  signature  b}^  the  auditor  of  the  board,  and 
a  warrant  or  check  on  the  treasurer  thereof,  which  in  each 
case  showed  by  endorsement  that  it  had  been  paid  to  the 
ap]>ellees.  In  the  case  of  the  fourth  estimate  the  voucher 
read  as  follows : 
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"  Chicago,  Sept.  14,  1892. 
West  Chicago  Park  Commissioners, 

To  Schillinger  Brothers,  Dr. 
For  balance  due  in  full  for  contract  for  cement  composi- 
tion sidewalk  laid  on  both  sides  of  W.  Madison  St.  and  on 
both  sides  of  W.  Lake  St.  and  on  west  side  of  Homan  Ave. 
from  Lake  to  Madison  streets,  all  in  and  adjoining  Garfield 
Park  as  per  contract  and  as  per  estimate  of  engineer  0.  F. 
Dubuis  hereto  attached  (Estimate  No.  4  and  final),  $2,830.26. 
Approved : 

H.  L.  Thompson, 
John  Kkalovkc, 

Committee  on  Finance,  W.  C.  P.  Corn's. 
The  Secretary  will  issue  warrant  on  Treasurer  for  $2,830.26. 

C.  K.  G.  Billings, 

Auditor." 

Endorsed  on  back  of  voucher  is  the  following  : 

"  Warrant  No.  271,  Schillinger  Bros,  for  composition 
sidewalk  for  Madison  and  Lake  Sts.,  $2,830.26. 
Audited  Sept.  1892. 

Charged  to 

Received  payment  in  full  of  the  within  account  against 
the  West  Chicago  Park  Commissioners. 

Schillinger  Bros., 

192  &  194  N.  Morgan  St., 
Per  S.  Campbell." 

Some  time  after  payment  had  been  made  upon  this  esti- 
mate, the  appellees,  apparently  believing  that  a  mistake 
had  been  made  in  the  measurement  of  the  total  amount  of 
sidewalli  constructed,  made  a  measurement  for  themselves 
and  found  a  difference  between  such  measurement  aixd  that 
of  the  engineer,  Dubuis,  of  2,052  feet — their  measurement 
being  the  larger  and  making  72,308  square  feet  instead  of 
70,256,  for  which  only  they  had  been  paid.  Appellee  G.  A. 
Schillinger  testified  (and  was  not  contradicted)  that  bespoke 
of  this  to  Mr.  Dubuis,  the  engineer,  who  had  been  the  engi- 
neer of  the  board  during  the  progress  of  the  work,  but 
finding  then,  or  shortly  afterward,  and  before  anything 
further  was  done  about  the  matter,  that  Dubuis  was  no 
longer  in  the  employ  of  the  park,  he  went  to  Mr.  Mahoney, 
the  general  superintendent  of  the  park,  explained  the  mat- 
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tar,  and  showed  him  the  figures  which  he  claimed  were 
correct.  Mr.  Mahoney  took  up  the  matter,  and  afterward 
requested  Mr.  Dorr,  the  engineer  of  the  Park  Board,  who 
was  then  in  office,  to  measure  the  work  which  the  appellees 
had  done  under  the  contract.  It  appears  from  the  evidence 
of  Mr.  Dorr  himself,  that  at  some  time  thereafter,  which  he 
thinks  was  in  1893,  he  made  a  measurement  of  the  work 
done  and  found  that  it  was  72,281.09  square  feet,  and  so 
reported  to  Mr.  Mahoney,  the  superintendent  of  the  park, 
giving  him  a  written  report  and  duplicate,  both  directed  to 
the  West  Park  Commissioners.  Dorr  made  another  meas- 
urement at  some  subsequent  time,  verifying  the  first,  while 
he  was  still  the  engineer  of  the  park.  This  seems  to  have 
been  some  years  later.  After  the  present  suit  was  brought 
he  made  still  another,  at  appellant's  request,  and  then  made 
the  measurement  fifty-three  feet  more.  He  was  not  then, 
however,  in  office  as  engineer  of  the  board.  Between  the 
time  of  the  first  report  thus  made  by  Mr.  Dorr  to  the  Park 
Board  through  the  superintendent,  up  to  the  time  of  the 
beginning  of  this  suit,  running  through  several  j^ears,  the 
appellees  seem  to  have  endeavored  on  several  different  oc- 
casions to  secure  the  payment  of  the  additional  amount  they 
claimed,  which  seems  to  have  been  substantially  agreed  to 
be  for  2,029.09  feet  at  fifteen  cents  a  foot,  or  $304.35. 
(There  appears  to  be  a  slight  error  in  the  computation — too 
slight  to  require  readjustment  at  our  hands — arising  from 
the  statement  of  witness  Schillinger,  at  the  trial,  that  he 
had  been  paid  for  70,252  feet,  while  the  documentary  evi- 
dence shows  that  it  was  for  70,256.) 

One  of  the  appellees  went  before  the  finance  committee 
of  the  board  several  times  and  made  requests  for  the  addi- 
tional payment.  He  testifies  that  he  got  no  satisfaction 
thereby,  but  that  the  claim  was  referred  to  other  com- 
mittees. They  gave,  he  says,  no  reasons  for  not  paying  the 
bill,  but  appellees  never  could  collect  it.  He  further  testi- 
fied that  the  work  was  done  in  accordance  with  the  plans 
and  specifications  furnished,  and  was  completed  under  the 
contract.    In  189G  or  1897  it  appears  from  the  evidence, 
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however,  that  the  claim  of  appellees  was  referred  by  the 
superintendent  to  Mr.  Schrader,  then  and  at  the  time  of  the 
trial  engineer  for  the  commissioners,  and  on  July  13,  1897, 
Mr.  Schrader  reported  as  follows : 

"CniOAGk),  July  13th,  1897. 
To  THR  West  Chioago  Park  Commissioners  : 

Gentlemen  :  In  regard  to  the  Schillinger  Bros.  Co.  con- 
tract for  concrete  sidewalks  laid  in  1892  around  Garfield 
Park,  I  beg  to  report  that  this  work  was  examined  by  me 
during  the  year  1896,  and  repairs  were  ordered  done. 
Schilhnger  Bros.  Co.  completed  only  a  portion  of  these  re- 
pairs, leaving  much  of  the  work  in  an  unacceptable  condi- 
tion, and  I  therefore  report  adversely  to  any  further  pay- 
ment on  this  contract  at  the  present  time. 
Respectfully  submitted, 

A.  C.  Schrader,  Engineer." 

The  board  then  voted  that  this  report  be  approved  and 
shortly  afterward  the  present  suit  was  begun. 

On  the  trial  of  the  cause  below  the  court  gave,  among 
others,  the  following  instruction: 

*'The  jury  are  instructed  that  if  they  find  from  the  evi- 
dence that  after  the  issuance  of  estimate  number  four,  which 
])urported  to  be  the  final  estimate  for  the  plaintiff's  work, 
the  engineer  of  the  defendants  discovered  by  remeasure- 
ment  that  more  work  had  been  done  than  estimates  had 
been  issued  for,  and  that  said  engineer  made  another  and 
subsequent  estimate  and  furnished  it  to  the  defendant, 
showing  that  a  certain  number  of  square  feet  had  been  con- 
structed which  had  not  been  previously  estimated  for,  and 
that  the  plaintiffs  afterward  duly  demanded  of  the  defend- 
ant payment  for  the  amount  of  work  shown  to  have  been 
done  by  such  subsequent  estimate  and  that  such  payment 
has  not  been  made,  then  the  jury  should  find  a  verdict  for 
the  plaintiffs  for  the  amount  of  work  shown  to  have  been 
done  by  such  subsequent  estimate  at  the  rate  stipulated  in 
said  contract." 

To  the  giving  of  which  instruction  the  appellant  duly 
preserved  an  exception. 

The  court  then  refused  to  give  the  following  instructions 
asked  by  the  appellant : 

{a)  "  The  court  instructs  the  jury  as  a  matter  of  law,  that 
bv  the  terms  of  the  contract  introduced  in  evidence  in  this 
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case  the  plaintiffs  were  to  furnish  all  material,  skill,  labor 
and  appliances,  and  construct,  lay  and  complete  a  composi- 
tion sidewalk  along  certain  streets  therein  mentioned  for 
defendant,  under  the  immediate  direction  and  superintend- 
ence of  the  engineer  of  defendant  and  to  his  entire  satis- 
faction, approval  and  acceptance,  and  that  payments  were 
to  be  m'ade  upon  estimates  furnished  defendant  by  its  en- 
gineer and  approved  by  defendant  from  time  to*  time  as 
said  work  should  progress  in  sums  not  less  than  one  thou- 
sand dollars  in  each  estimate,  except  as  to  the  final  estimate; 
fifteen  per  centum  of  each  estimate  being  deducted  and 
withheld  until  the  final  completion  and  acceptance  of  said 
work  by  defendant,  when  the  balance  due  should  be  paid; 
and  in  order  to  entitle  the  plaintiffs  to  recover  for  any  final 
balance  due  under  said  contract,  or  for  any  additional  work 
done  under  the  provisions  of  said  contract,  it  is  incumbent 
upon  the  plaintiffs  to  prove  that  such  final  estimate  was 
made  and  issued  by  said  engineer  and  approved  bv  defend- 
ant, and  that  the  same  had  been  presented  to  the  defendant 
and  payment  thereunder  demanded." 

(J)  "The  jury  are  further  instructed  as  a  matter  of  law 
that  when  a  contract  for  the  construction  of  an  improve- 
ment provides  that  the  work  shall  be  done  under  the  direc- 
tion and  superintendence  of  an  engineer  therein  named  to 
his  entire  satisfaction  and  subject  to  his  inspection,  ap- 
proval or  rejection,  the  price  agreed  upon  to  be  paid  upon 
estimates  furnished  bj'  such  engineer  showing  the  amount 
of  work  done  under  such  contract,  then  the  estimate  of 
such  engineer  made  in  compliance  with  the  t^rms  of  such 
contract  is  conclusive  on  the  right  of  the  parties  thereto,  and 
neither  party  can  impeach  the  estimate  of  such  engineer 
except  for  fraud.  And  in  this  case,  if  the  jury  believe  from 
the  evidence  that  the  plaintiffs  made  such  a  contract  with 
the  defendant  as  is  set  forth  in  the  additional  count  of  the 
plaintiff's  declaration,  and  that  the  plaintiffs  furnished  the 
material  and  performed  the  work  agreed  upon  in  said  con- 
tract, and  received  pa\'ment  therefor  from  time  to  time 
upon  all  estimates  of  such  work  furnished  to  defendant  by 
the  engineer  therein  named,  in  accordance  with  the  terms 
of  said  contract,  then  in  order  to  enable  the  plaintiffs  to 
recover  for  any  final  balance  claimed  to  be  due  for  work 
done  or  material  furnished  under  said  contract  and  not  in- 
cluded in  such  estimates  of  said  engineer,  it  is  incumbent 
upon  the  plaintiffs  to  prove  that  an  estimate  for  such  work 
was  issued  by  said  engineer  and  approved  by  the  defendant, 
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as  provided  in  said  contract,  or  that  the  defendant  unrea- 
sonably refused  to  cause  said  work  to  be  estimated  by  said 
engineer." 

To  the  refusal  to  give  these  instructions  and  each  of  them, 
the  appellant  also  preserved  exceptions. 

There  are  numerous  assignments  of  error  in  this  court, 
but  those  insisted  on  and  argued  are,  that  the  trial  court 
erred  in  admitting  in  evidence,  over  the  defendant's  objec- 
tion, the  contract  offered  as  the  basis  of  plaintiffs'  claim, 
for  the  reason,  as  is  alleged,  that  it  was  entered  into  by- 
parties  other  than  the  parties  to  the  suit;  that  it  was  error 
to  admit  any  evidence  to  show  that  the  fourth  estimate  of 
the  engineer,  Dubuis,  who  had  charge  of  the  work  at  the 
time  of  its  completion,  was  inaccurate  or  mistaken;  that  it 
was  error  for  the  trial  court  not  to  have  directed  a  verdict 
for  appellant  as  prayed  at  the  close  of  the  plaintiflFs' evi- 
dence, and  again  at  the  close  of  all  the  evidence,  on  the 
ground  that  plaintiffs  failed  to  produce  a  certificate  and 
estimate  of  the  engineer,  which  was  a  condition  precedent 
to  their  right  to  recover;  and  that  it  was  error  to  give  the 
instruction  above  set  forth,  as  given,  and  error  to  refuse 
those  instructions  above  set  forth  as  refused.  And,  finally, 
that  it  was  error  to  overrule  appellant's  motion  for  a  new 
trial. 

The  appellees  contend  here,  first,  that  there  is  no  excep- 
tion preserved  in  the  record  to  the  overruling  of  the  motion 
for  a  new  trial,  and  that  consequently  this  court  is  power- 
less to  pass  on  the  question  of  the  admission  or  sufficiency 
of  the  evidence,  or  the  question  of  error  in  the  giving  and 
refusing  of  instructions.  To  this  proposition  we  do  not 
assent.  The  bill  of  exceptions  might,  it  is  true,  have  pre- 
served the  exception  taken  to  the  overruling  of  the  motion 
for  a  new  trial  more  artificially  and  clearly,  but  we  agree 
with  counsel  for  appellant  that  the  exception,  by  the  rules 
of  grammatical  construction,  should  be  held  to  refer  to  the 
decision  of  the  court  upon  the  motion  for  a  new  trial.  We 
feel  at  liberty,  therefore,  to  look  into  all  the  questions  raised 
by  apDcUant,  and  have  done  so.     But  we  find  no  error  in 
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the  action  of  the  trial  judge.  He  took  the  view  of  the 
matter  involved  that  is  expressed  in  the  instruction  above 
set  forth  as  given  by  him,  and  under  that  instruction  the 
jury  found  that  the  conditions  laid  down  by  it  as  justify- 
ing recovery  by  the  appellees  had  been  fulfilled.  We  think 
both  the  instruction  and  the  finding  were  correct. 

It  is  not  necessary  to  decide  whether  or  not  the  estimate 
of  the  engineer  of  the  West  Chicago  Park  Commissioners 
was,  under  the  circumstances  shown  here,  a  condition  prece- 
dent to  the  right  to  recover,  for  the  evidence  shows  that 
such  an  estimate  was  procured  by  appellees  and  furnished 
to  the  commissioners  through  their  proper  officer.  It 
would  be  a  halting  jurisprudence  which  would  hold  that  a 
mere  measurement  of  superficial  surface  could  not  be  cor- 
rected by  a  subsequent  estimate,  when  an  error  plainly 
appeared  in  one  purporting  to  be  final.  The  payment 
under  the  fourth  estimate  was  no  more  final  than  any  pay- 
ment is  final,  where  a  receipt  in  full  is  given  which  is  after- 
ward found  to  have  been  do  given  in  mistake.  No  particu- 
lar form  of  estimate  is  required  by  the  contract,  and  that 
the  one  which  was  given  by  Dorr,  when  he  was  engineer, 
is  not  in  the  form  of  the  others,  and  not  in  the  usual  lan- 
guage and  routine  of  the  board's  business,  counts  for  nothing 
in  this  litigation.  Nor  does  the  fact  that  Dorr  was  not 
engineer  when  the  work  was  done.  He  was  so  when  the 
estimate  was  made,  and  that  is  sufficient.  That  no  official 
action  was  taken  by  the  commissioners  on  Dorr's  report 
and  estimate,  cannot  defeat  appellees'  claim.  It  was  not 
their  fault.  They  brought  the  estimate  to  the  attention  of 
the  proper  committee,  but  could  get  no  action. 

It  is  true  that  all  material  used  and  all  labor  performed 
was  to  be  subject  to  the  inspection  and  the  approval  or  re- 
jection of  the  engineer,  and  that  engineer  was,  of  necessity, 
to  be  the  one  in  office  at  the  time  the  walk  was  laid,  and 
the  material  furnished;  but  there  is  not  a  suggestion  in  the 
evidence  that  any  work  was  rejected  or  any  fault  found 
with  it  during  its  progress  or  at  its  completion,  and  neither 
the  trial  court  nor  this  court  can  be  properly  asked  to  pre- 
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same  that  what  does  not  so  appear  was  the  fact,  when  on 
the  face  of  things  the  discrepancy  between  estimates  ap- 
pears to  be  one  of  measurement  only.  If  the  appellant  had 
any  such  defense,  it  should  have  been  made  to  appear.  The 
appellees  produced  testimony  tending  to  prove  that  the 
work  was  done  in  strict  accordance  with  contract  and  speci- 
fications. 

The  plain  fact  appears  to  be  that  the  claim  for  the  recti- 
fication of  an  apparent  mistake  in  measurement,  quite 
clearly  proven,  was  rejected  by  the  board  after  the  appellees 
had  fulfilled  all  necessary  conditions  to  secure  such  rectifi- 
cation, because  four  years  after  the  work  was  completed, 
repairs  were  not  made  in  it  by  the  appellees  to  the  satisfac- 
tion of  the  engineer  then  in  ofiice.  It  is  true  that  the 
specifications  call  for  a  bond  from  the  contractors  that  they 
will  maintain  the  walk  in  repair  for  five  years,  but  there 
is  neither  pleading  nor  proof  that  justifies  any  claim  in  the 
nature  of  recoupment  or  set-off  in  this  cause,  and  we  do 
not  understand  that  any  such  untenable  claim  is  made. 

If  our  view  of  the  matter  be  correct,  the  instruction  given 
was  correct,  and  if  that  instruction  was  rightly  given,  those 
refused  were  properly  refused.  Everything  in  them  not 
objectionable  was  covered  by  the  one  given. 

We  have  examined  the  authorities  which,  counsel  for 
appellant  urges,  justify  his  contention  on  the  question  above 
discussed,  but  we  do  not  consider  them  in  point  in  this  case, 
for  the  reasons  that  we  have  pointed  out. 

The  difference  between  the  contracts  and  the  facts  in 
Canal  Trustees  v.  Lynch,  5  Gilman,  521,  and  McAvoy  v. 
Long,  13  111.  147,  on  the  one  hand,  and  in  the  case  at  bar 
on  the  other,  are  too  obvious  on  an  examination  to  neeJ 
discussion. 

In  Wangler  v.  Swift,  90  N.  T.  33,  the  certificate  which 
was  rejected  was  expressly  declared  to  be  from  one  who 
had  no  means  of  acquiring  the  knowledge  of  the  facts  to 
be  certified  to.     Certainly  this  was  not  the  case  here. 

The  objection  made  by  appellant  to  the  additional  count 
of  the  declaration,  filed  by  leave  of  court,  is  plainly  untea- 
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able.  The  caption  is  no  part  of  the  count  proper,  and  the 
count  itself  expressly  names  the  plaintiffs  by  their  individ- 
ual names.  And  even  if  the  suit  had  been  brought  in  the 
firm  name  without  naming  the  partners — which  it  was  not 
— pleading  the  general  issue  to  it  by  the  appellant  would 
have  waived  the  objection  that  could  otherwise  have  been 
made.  Eobinson  v.  Magarity,  28  111.  423.  Moreover,  the 
recovery  here  could  have  been  on  the  common  counts. 
Foster  v.  McKeown,  192  111.  339. 

We  find  no  error  in  the  record,  and  the  judgment  will 
be  affirmed. 

Affirmed. 


John  Palm  v,  Henry  Ivorson,  a  minor^  etc. 
Gen.  No.  11,892. 

1.  Tort— tchen  one  person  liable  for  another'a,  A  person  who  neg- 
ligently places  in  tlie  hands  of,  or  authorizes  the  use  by  another  person 
of  a  danp:erou8  instrument  or  article  under  such  circumstances  that  he 
has  reason  to  know  that  it  is  likely  to  produce  injury,  is  liable  for  the 
natural  and  probable  consequences  of  his  act  to  any  person  injured  who 
is  not  himself  in  fault. 

2.  Parent— w7/ia<  does  not  fix  liability  upon,  for  tort  of  infant  son, 
A  father  is  not  liable  for  the  tort  of  his  infant  son  upon  the  ground 
alone  that  he  is  his  father. 

8.  Parent— w/iaf  essential  to  fix  liability  upon,  for  tort  of  infant 
son.  In  order  to  render  a  parent  liable  for  the  tort  of  his  infant  son,  it 
is  essential  that  it  should  appear  from  the  evidence  that  he  might  rea- 
sonably have  anticipated  injury  as  a  consequence  of  permitting  such 
son  to  employ  the  agency  which  produced  the  injury. 

4.  FiaE-Ami&-'When  parent  not  liable  for  permitting  infant  son  to 
use,  A  parent  is  not  liable  for  the  tort  of  his  infant  son  arising  from 
permitting  his  son  to  use  fire-arms  where  it  appears  that  such  son  was 
of  the  age  of  twelve  years,  experienced  in  the  use  of  fire-ai-ms,  ac- 
quainted with  their  construction  and  the  proper  mode  of  carrj-ing, 
handling  and  discharging  the  same,  and  had  been  habitually  careful. 

Action  on  the  case  for  personal  injuries.  Apppal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Charles  A.  Bishop,  Judge,  presiding. 
Heard  in  the  Branch  A  ppellate  Court  at  the  October  term,  1903.  Re- 
versed.    Opinion  filed  January  6,  1905. 
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Statement  by  the  Court.  January  20,  1901,  appellee 
received  in  his  back  and  shoulder  a  charge  of  shot  from  a 
shot-gun  fired  by  appellant's  son,  then  some  months  above 
twelve  years  of  age.  In  an  action  on  the  case  against  the 
father  of  the  boy  the  declaration  charged  that  the  defend- 
ant negligently,  etc.,  permitted  his  son,  a  boy  of  the  age  of 
twelve  years,  to  have  a  shot-gun  and  that  the  son  negli- 
gently, etc.,  shot  and  injured  the  plaintiflf.  Plaintiff  recov- 
ered a  judgment  for  $1,500  and  defendant  appealed. 

John  J.  Beilman,  for  appellant;  Eosknthal,  Kukz  & 
Hirschl,  of  counsel. 

William  ScnREiDKB,  for  appellee. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion  of 
the  court. 

(a  father  is  not  liable  for  the  tort  of  his  infant  child 
upon  the  ground  alone  that  he  is  the  fatherTj  A  person 
who  negligently  places  in  the  hands  of,  or  autnorizes  the 
use  by  another  person  of  a  dangerous  instrument  or  article 
under  such  circumstances  that  he  has  reason  to  know  that 
it  is  likely  to  produce  injury,  is  liable  for  the  natural  and 
probable  consequences  of  his  act  to  any  person  injured, 
who  is  not  himself  in  fault.  The  liability  of  the  appellant 
for  the  injuries  to  appellee  depends  upon  whether  it  can  be 
held,  under  the  evidence,  that  the  shooting  of  appellee 
might  or  should  have  been  reasonably  anticipated  as  a  con- 
sequence of  appellant  permitting  his  son  to  go  hunting  with 
a  shot-gun  on  the  day  of  the  accident.  It  cannot  be  held 
that  dangp^'  to  himself  or  others  should  in  all  cases  be  an- 
ticipated from  entrusting  a  gun  to  a  boy  twelve  years  old. 
If  a  boy  of  that  age  or  even  an  older  person  is  wholly  un- 
acquainted with  tire-arms  and  knows  nothing  of  their  use, 
danger  from  permitting  such  person  to  carry  a  loaded  gun 
might,  perhaps,  be  reasonably  anticipated.  But  such  dan- 
ger cannot  be  reasonably  anticipated  from  permitting  a  boy 
twelve  years  old  to  have  and  use  a  gun  when  he  is  experi- 
enced in  the  use  of  guns,  is  acquainted  with  their  construc- 
tion and  the  proper  mode  of  carrying,  handling  and  dis- 
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charging  them  and  has  been  careful  in  their  use.  Carter 
V.  Towne,  98  Mass.  567;  Binford  v.  Johnston,  82  Ind.  426; 
Chaddock  v.  Plummer,  88  Mich.  225;  Harris  v.  Cameron, 
81  Wis.  239;  Hagerty  v.  Powers,  66  Cal.  368;  Poland  v. 
Earhart,  70  Iowa,  285;  Dixon  v.  Bell,  1  Starkie's  Kep.  287; 
Lynch  v.  Kupdin,  4  Perry  &  Davidson,  672.  Marionneaux 
V.  Brugier,  35  La.  An.  13,  cited  by  appellee,  is  based  upon 
the  civil  law  under  which  fathers  and  others  are  responsi- 
ble for  the  acts  of  children  under  their  care. 

In  this  case  appellee  at  the  trial  proved  the  age  of  ap- 
pellant's son  but  gave  no  evidence  as  to  his  experience  or 
want  of  experience  in  the  use  of  a  gun.  The  other  evi- 
dence in  the  case  clearly  shows  that  appellant's  son  at  the 
time  of  the  accident  was  accustomed  to  the  use  of  guns, 
familiar  with  their  construction  and  mechanism,  with  the 
manner  in  which  they  were  loaded  and  discharged,  had 
been  thoroughly  instructed  by  appellant  as  to  the  use  of 
guns  and  the  proper  manner  of  handling  them  and  was 
careful  and  skilful  in  their  use.  He  had  had  much  experi- 
ence in  shooting  a  rifle,  was  an  expert  marksman  and  had 
made  220  out  of  a  possible  250  when  the  highest  record  of 
the  year  upon  the  range  was  234.  For  more  than  two  years 
bafore  the  accident  he  had  been  in  the  habit  of  hunting 
with  a  shot-gun  about  once  a  week;  had  shot  wild  ducks, 
8r|uirrels,  rabbits,  rats  and  other  animals.  He  had  the  gun 
with  which  appellee  was  shot  six  months  before  theaccident, 
had  another  shot-gun  before  that,  and  had  had  other  guns. 
His  father  had  several  guns  and  for  two  years  before  the 
accident  the  boy  had  been  in  the  habit  of  taking  his  own 
and  his  father's  guns  apart,  cleaning  them,  putting  them 
together  and  loading  shells  for  them.  Upon  the  facts  dis- 
closed by  this  record  it  cannot  in  our  opinion  he  held  that 
appellant  should  or  might  have  reasonably  anticipated 
danger  either  to  his  son  or  to  others  from  permitting  him 
at  the  time  of  the  accident  to  carry  and  use  a  gun. 

It  follows  from  what  has  been  said  that  the  court  should 
have  instructed  the  jury  to  find  the  defendant  not  guiltj'' 
snd  the  judgment  of  the  Circuit  Court  will  be  reversed 
with  a  finding  of  fact.  Reversed. 
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Chicago  City  Railway  Company  t.  Kate  McCanghna. 
ijten.  No.  11,422. 

1.  Negligence— ti>?ien  traction  company  guilty  of,  for  injury  result" 
ing  to  passenger  while  passing  from  one  car  to  another.  Where  a  pas- 
senger by  invitation  of  the  conductor  seeks  to  pass  from  a  trailer  to  a 
p:rip-car  while  the  train  is  in  motion,  not  knowing  and  not  being  warned 
that  such  train  was  about  to  turn  a  curve,  and  is  injured,  the  company 
is  liable. 

2.  Verdict— ir/ien,  excessive.  A  verdict  for  $3,000  is  excessive  where 
the  injuries  consisted  of  a  cut  in  one  eye-lid.  bruises  upon  the  person, 
insomnia,  headaches  and  nervousness,  no  positive  testimony  of  any  per- 
manent injury  being  given. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Marcus  Kavanagh,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1903.  Af- 
firmed upon  remittitur.    Opinion  filed  January  6,  1905. 

Statement  by  the  Coart.  Appellee  was  a  passenger 
upon  a  street  car  of  appellant,  pvhich  ran  south  on  Wabash 
avenue  to  22nd  street  and  then  turned  east  into  that  street. 
The  train  consisted  oC  a  grip-car  and  at  least  one  closed 
car,  and  was  moved  by  a  cable.  Appellee  and  Mrs.  Froe- 
lich,  who  was  with  her,  testified  that  there  was  no  seat  in 
the  closed  car;  that  they  stood  for  a  time  on  the  rear  plat- 
form of  that  car;  that  one  of  them  asked  the  conductor  if 
there  was  a  seat  in  the  grip-car,  and  he  replied  that  there 
was;  that  appellee  then  said  that  when  the  oar  stopped 
they  would  get  off  and  get  on  the  grip-car,  and  the  con- 
ductor said  that  they  need  not  do  that;  that  they  could 
walk  right  through  to  the  grip-car;  that  the  chains  were 
down;  that  they  then  started  to  go  to  the  grip-car  and 
found  the  chains  down,  which,  when  up,  barred  the  passage 
from  one  car  to  the  other;  that  Mrs.  Froelich  passed  safely 
from  the  closed  cjir  to  the  grip-car,  but  when  appellee  was 
passing  from  the  one  to  the  other  the  car  gave  a  sudden 
lurch  or  jerk  and  she  was  thereby  thrown  from  the  car  to 
the  ground  and  injured.  The  conductor  testified  that  one 
of  the  ladies  asked  him  if  there  wejre  seats  in  the  grip-car, 
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and  he  told  them  that  there  were,  but  that  neither  then 
said  that  she  or  they  would  get  oflP  the  closed  car  and  get 
on  the  grip-oar  when  it  stopped.  He  was  asked  on  cross- 
examination:  "Did  she  (appellee)  say  anything  about  get- 
ting off  and  getting  on  the  grip-car,  so  far  as  you  can  recol- 
lect ?  A.  No,  I  don^t  know;  I  won't  say  she  did  not,  simply 
because  I  do  not  remember.  I  won't  say.  I  don't  remem- 
ber whether  she  said  that  or  not.  I  have  no  recollection. 
I  did  not  tell  the  ladies  that  the  chain  was  down  leading 
from  the  grip-car.  I  did  not  say  anything  about  the  chairi. 
I  don't  remember  what  I  did  say  about  stepping  through 
from  the  trailer  car  onto  the  grip-car,  if  anything." 

The  evidence  shows  that  when  a  car  turns  upon  the  curve 
from  Wabash  avenue  into  22nd  street  it  usually  and  una- 
voidably lurches  and  sways  in  such  manner  and  to  such  an 
extent  that  persons  standing  on  It  are  liable  to  be  thrown 
down  unless  they  hold  to  the  straps  or  something  else,  and 
that  this  was  known  by  both  appellee  and  the  tjonductor. 
Appellee  testified  that  the  night  was  dark;  that  she  got  on 
the  car  at  12th  street,  a  mile  north  of  22nd  street,  and  that 
when  she  started  to  go  from  the  closed  car  to  the  grip-car 
she  did  not  know  where  on  Wabash  avenue  the  tratin  was. 
The  conductor  testified  that  when  appellee  started  to  go  to 
the  grip-car  he  knew  where  the  train  was;  knew  that  it 
was  approaching  22nd  street,  and  was  about  to  turn  on  the 
curve  into  that  street,  and  that  he  did  not  tell  her  that  it 
was  dangerous  then  to  go  from  one  car  to  another,  nor  make 
any  attempt  to  stop  her  from  doing  so. 

William  J.  Hynks,  S.  S.  Page  and  W.  J.  Feeey,  for 
appellant;  Mason  B.  Starring,  of  counsel. 

Frank  Sohoenfeld,  for  appellee;  Clark  &  Clark,  of 
counsel. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion  of 
the  court. 

We  attach  no  importance  to  the  testimony  that  the  train 
was  running  at  an  unusual  or  improper  rate  of  speed. 
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The  jury  was  warranted  in  finding  from  the  evidence 
that  with  a  train  passing  over  the  curve  in  question  at  the 
usual  and  not  an  improper  rate  of  speed  a  car  was  liable  to 
lurch  and  sway  in  such  manner  and  to  such  an  extent  as  to 
endanger  the  safety  of  a  person  who  at  the  time  of  such 
lurching  was  stepping  from  one  car  to  another;  that  this 
was  known  both  to  appellee  and  to  the  conductor;  that 
when  the  train  was  near  to  22nd  street  and  about  to  turn 
upon  the  curve  the  conductor  invited  appellee  to  go  from 
tlie  closed  car  to  the  grip-car;  that  the  chains  which  when 
in  place  barred  such  passage  were  then  down  and  that  the 
conductor  told  appellee  that  the  chains  were  down;  that 
when  appellee  by  invitation  of  the  conductor  started  to  go 
from  the  car  on  which  she  was  to  the  grip-car  she  did  not 
know  that  the  train  was  near  22nd  street  but  the  conductor 
did  know  that  it  was  near  that  street  and  was  about  to  go 
upon  the  curve  that  led  into  that  street  and  yet  did  not 
warn  appellee  of  her  danger  in  going  from  one  car  to  an- 
other or  make  any  effort  to  prevent  her  from  so  doing. 
We  cannot  say  that  from  such  facts  the  jury  could  not 
properly  find  that  appellant,  a  carrier  of  passengers  for 
hire,  did  not  exercise  towards  aj^pellee,  a  passenger,  that 
high  de<2:ree  of  care  for  her  safety  which  the  law  required 
it  to  exercise  and  a  failure  to  exercise  which  is  negligence, 
nor  can  we  say  that  the  jury  from  the  evidence  might  not 
properly  find  that  appellee  was  not  guilty  of  contributory 
negligence.  N.  C.  St.  li.  R.  Co.  v.  Baur,  179  111.  126;  C. 
&  A.  R  R.  Co.  V.  Winters,  175  111.  293;  L.  S.  &  M.  S.  E. 
R.  Co.  V.  Brown,  123  111.  162. 

In  the  case  last  cited  the  deceased  by  direction  of  the 
engineer  of  a  switch  engine  stood  upon  the  foot-board  of 
the  engine.  The  speed  of  the  engine  was  checked  so  that 
the  coupling  pin  which  held  a  car  to  the  engine  might  be 
pulled.  The  pin  was  pulled  and  the  engine  was  started 
suddenly  forward  in  order  to  make  a  running  switch.  By 
the  sudden  and  violent  motion  of  the  engine  when  it  was 
go  started  forward  the  deceased  was  thrown  from  the  foot- 
board upon  the  track,  and  the  car  ran  over  him  and  killed 
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him.  In  that  case  it  was  said  :  "  There  may  be  fault  on 
the  part  of  the  carrier  in  putting  the  passenger  in  a  place 
of  unnecessary  hazard,  or  in  giving  him  assurance  of  safety 
or  the  like  which  might  render  the  apparent  want  of  care 
of  passenger  the  negligence  of  the  carrier;"  and  later  in  the 
opinion  it  was  said :  "  Nor  is  it  shown  that  the  deceased 
knew  or  was  told  that  a  running  switch  was  to  be  made. 
It  became  the  duty  of  the  servants  of  appellant  to  advise 
deceased  of  the  facts  before  attempting  the  running  switch 
so  that  he  might  have  taken  extra  precaution  or  have 
gotten  off  the  engine  before  the  switch  was  attempted." 

In  this  case  appellee  knew  that  a  turn  would  be  made 
when  the  train  reached  22nd  street.  She  did  not  know 
when  she  started  to  step  from  one  car  to  the  other  that  the 
train  had  rea<5hed  that  street.  The  conductor  saw  her  go 
forward  towards  the  grip-car  and  knew  that  the  train  was 
near  22nd  street  and  was  about  to  turn  upon  the  curve  into 
that  street  and  we  think  it  was  his  duty  to  tell  appellee 
that  the  train  was  about  to  turn  into  22nd  street  so  that 
she  might  have  remained  on  the  closed  car  until  after  the 
turn  was  made  or  taken  extra  precaution  to  avoid  being 
thrown  from  the  train. 

We  find  no  reversible  error  in  the  rulings  of  the  trial 
court  as  to  the  admission  or  exclusion  of  evidence. 

The  injuries  appellee  sustained,  so  far  as  the  same  could 
be  ascertained  from  examination,  consisted  of  a  cut  in  one 
eyelid  and  bruises  on  different  parts  of  her  person.  She 
testified  that  since  her  injury  she  had  suffered  from  insom- 
nia, headache  and  nervousness.  It  does  not  appear  that 
her  Qondition  is  permanent  and  her  attending  physician  tes- 
tified in  her  behalf,  that  she  could  not  tell  whether  her 
condition  would  be  permanent;  that  it  might  last  some 
years  or  she  might  recover  sooner. 

Upon  a  careful  review  of  all  the  evidence  we  are  led  to 
the  conclusion  that  the  damages  awarded  are  excessive  to 
the  amount  of  at  least  one  thousand  dollars.  If  appellee 
shall  within  ten  days  remit  from  the  judgment  one  thou- 
sand dollars  the  judgment  of  the  Superior  Court  will  be 
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affirmed,  otherwise  it  will  be  reversed  and  the  cause  re- 
manded. 

Affirmed  on  a  remittitur^  otherwise  reversed  and  remanded. 

Kemittitar  filed  and  judgment  afiirmed  January  9,  1905. 


Samael  Heyman  t.  Rebecca  Heyman. 
Gen.  No.  11,427. 

1.  DRCKRE—wJien,  final  for  purposes  of  appeal,  A  decree  which 
fixes  the  right  of  a  party  to  receive  from  the  assets  of  a  copartnership 
estate  a  sum  named  therein,  and  which  leaves  nothing  to  be  done  but 
its  execution  in  the  event  of  its. affirmance,  is  final  and  appealable. 

2.  Amendment— ftotc  question  of  poioer  of  court  to  make,  raised, 
Tlie  action  of  the  court  in  amending  a  decree  should  be  questioned 
upon  the  appeal  from  the  decree  so  amended. 

3.  Appeal— €jf€cf  of  to  stay  proceedings.  A  perfected  appeal  oper- 
ates as  a  supersedeas  under  the  judgment  or  decree  appealed  from. 

4.  APPKiLif— effect  of,  to  stay  proceedings  under  a  decree  ordering  a 
reference  and  appointing  a  receiver,  etc.  An  appeal  perfected  from 
svicli  a  decree  operates  by  way  of  supersedeas  and  the  master  can 
neither  proceed  under  the  reference  nor  can  the  receiver  take  possession 
of  the  property  committed  to  his  custody. 

Bill  for  accounting  and  receiver,  etc.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Elbridob  Hanecy,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  tlie  October  term,  1903.  Re- 
versed and  remanded.    Opinion  filed  January  6,  1905. 

Statement  by  the  Court.  July  1,  1902,  a  decree  was 
entered  in  the  Circuit  Court  in  this  cause,  from  which  an 
appeal  was  taken  by  the  present  appellant  to  this  court  and 
upon  the  affirmance  of  the  decree  here,  he  prosecuted  an 
appeal  to  the  Supreme  Court,  and  the  judgment  of  this 
court  was  there  affirmed  June  23,  1904.  Heyraan  v. 
Heyman,  110  111.  App.  87;  s.  c,  210  111.  524.  The  decree 
referred  to  finds,  inter  aZia,  that  the  parties  hereto  were 
equal  partners  in  a  certain  business  theretofore  conducted 
by  appellant;  that  appellee  was  entitled  to  be  repaid  out  of 
the  partnership  assets  the  sum  of  $5,600  and  was  entitled 
to  have  and  receive  one-half  of  the  remaining  assets  of  the 
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partnership.  The  decree  further  provided  that  the  cause 
be  referred  to  a  master  in  chancery  to  ascertain  and  report 
to  the  court  a  schedule  and  inventory  of  the  assets  and  prop- 
erty belonging  to  the  copartnership  on  December  7,  1900, 
appointed  a  receiver  of  the  partnership  assets  and  property 
and  ordered  appellant  to  assign  and  transfer  said  assets  and 
property  to  the  receiver.  The  defendant  perfected  his  ap- 
peal from  the  decree  by  giving  an  appeal  bond  July  3, 1902. 
July  13, 1902,  a  day  of  the  term  at  which  the  decree  was  so 
entered,  the  court  made  an  order  in  the  cause  that  the  de- 
cree be  amended  by  striking  therefrom  certain  words.  The 
master  began  to  take  testimony  for  the  complainant  under 
the  order  of  reference  July  14,  1902.  The  term  of  office 
of  the  master  to  whom  the  cause  was  referred  expired  No- 
vember 29,  1902,  and  January  5,  1903,  the  former  master 
was  appointed  a  special  master  in  the  cause  to  proceed  with 
the  reference.  June  6,  the  proofs  for  the  complainant  be- 
ing closed,  the  special  master  entered  a  rule  on  the  defend- 
ant to  close  proofs  by  June  11.  The  special  master  pre- 
pared a  report  dated  June  15,  to  which  the  defendant  filed 
exceptions  June  16,  which  were  on  the  same  day  overruled 
by  the  special  master.  The  special  master's  report  was  then 
filed  and  the  court  ordered  that  the  objections  taken  before 
the  master  stand  as  exceptions  in  the  Circuit  Court,  The 
decree  entered  June  19,  1903,  overrules  the  exceptions  to 
the  report  of  the  master  and  confirms  his  report.  The  de- 
cree then,  finds  that  the  value  of  the  assets  of  the  copart- 
nership between  the  parties  hereto  on  December  7,  1900, 
was  $110,000;  that  out  of  said  sum  the  complainant  is 
entitled,  first,  to  have  repaid  to  her  $5,600;  that  of  the  re- 
mainder, $104,400,  complainant  is  entitled  to  have  and  re- 
ceive one-half,  or  $52,200,  making  a  total  sum  of  $57,800, 
which  complainant  is  equitably  entitled  to  have  and  receive 
out  of  the  assets  of  the  copartnership.  From  this  decree 
the  defendant  prosecutes  this  appeal. 

Thornton  &  Chancellor,  for  appellant. 

Alkxander  Sullivan  and  George  W.  Plummer,  for  ap- 
pellee; Wharton  Plummeb,  of  counsel. 
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Mr.  Presiding  Justice  Bakeb  delivered  the  opinion  of 
the  court. 

Appellee  has  moved  to  dismiss  the  appeal  upon  the 
p^round  that  the  decree  appealed  from  is  not  final  and 
therefore  not  appealable.  The  decree  finally  fixed  the  right 
of  appellee  to  have  and  receive  from  the  assets  of  the  co- 
partnership between  the  parties  hereto  the  sum  of  $57,80<). 
If  it  shall  be  affirmed  the  Circuit  Court  will  have  nothing 
to  do  but  to  execute  that  decree.  Such  a  decree  has  always 
been  regarded  as  so  far  final  that  it  may  be  reviewed  on 
appeal  or  writ  of  error.  Allison  v.  Drake,  145  III.  500; 
Myer  v.  Manny,  63  111.  211.  The  motion  to  dismiss  the 
appeal  will  be  denied. 

It  is  contended  by  appellant  that  the  Circuit  Court  erred 
in  entering  the  order  of  July  12,  1902,  that  the  decree 
which  was  entered  July  1,  and  from  which  the  former  ap- 
peal was  perfected  July  3,  be  amended  by  striking  out  cer- 
tain words,  upon  the  ground  that  after  the  appeal  was 
perfected  the  court  had  ho  jurisdiction  or  authority  to  alter 
or  amend  the  decree.  This  question  is  not,  in  our  opinion, 
before  us  on  this  appeal.  The  Circuit  Court  at  the  term  at 
which  the  former  decree  was  entered  made  an  order  that 
the  decree  be  amended.  The  question  of  the  power  or 
authority  of  the  court  to  make  such  order  might  and  should 
have  been  raised  upon  the  appeal  from  the  decree  which 
was  by  the  terms  of  the  order  amended. 

The  order  of  reference  to  the  master  and  the  order  ap- 
pointing a  receiver  were  made  in  the  decree  of  July  1, 190^, 
from  which,  as  has  been  said,  the  defendant  perfected  an 
appeal  July  3,  1902.  Notwithstanding  such  appeal  the 
master  proceeded  to  take  testimony  and  make  his  final  re- 
port in  the  cause;  the  receiver  took  possession  of  the  assets 
of  the  copartnership  which  the  decree  found  existed  between 
the  parties  hereto  and  made  a  sale  thereof,  and  the  court 
entered  in  the  cause  numerous  orders  for  the  payment  of 
money  and  finally  entered  the  decree  from  which  this  a{)- 
peal  was  taken. 

The  first  assignment -of  error  brings  before  us  the  ques- 
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tion  of  the  right  and  authority  of  the  court,  and  of  its 
master  and  its  receiver  to  proceed  in  the  cause,  over  the 
objection  of  the  defendant,  after  his  appeal  from  the  decree 
of  July  1,  1902,  had  been  perfected.  Counsel  for  appellee 
cite  in  support  of  the  right  thus  to  proceed  after  appeal, 
2  Daniell's  Chan.  Prao.  1467,  where  it  is  said  that  '*  An  ap- 
peal does  not  stay  or  hinder  proceedings  on  the  decree  or 
order  appealed  from,  unless  by  special  order  of  the  court; 
but  the  person  in  possession  of  any  decree  or  order  is  at 
liberty  to  proceed  thereon  as  if  no  appeal  or  rehearing  had 
been  granted;"  and  also  Ratzer  v.  Ratzer,  29  N.  J.  Eq.  162, 
where  it  is  said  that  "  The  rule  seems  to  be  definitely  set- 
tled that  an  account  will  not  be  stayed  pending  an  appeal." 
The  rule  quoted  from  2  Daniell's  Chan.  Prac.  correctly 
states  the  English  practice.  In  Ilovey  v.  McDonald,  100 
U.  S.  150-160,  it  is  said :  "  In  England  until  the  year  1772 
an  appeal  from  an  order  in  chancery  suspended  all  proceed- 
ings, but  since  that  time  a  contrary  rule  has  prevailed 
there.  The  subject  was  reviewed  by  the  House  of  Lords 
in  1807,  and  an  order  was  made  establishing  the  right  of 
the  chancellor  to  determine  whether  and  how  far  an  appeal 
should  be  suspensive  of  proceedings,  subject  to  the  order 
of  the  House  on  the  same  subject,  15  Vesey  184."  In 
Nerot  v.  Burnand,  2  Russell  56,  Lord  Eldon  said  :  "  Gen- 
erally speaking  the  court  never  stays  the  account."  In 
that  case  the  existence  of  the  partnership  claimed  by  com- 
plainant was  denied  by  the  defendant.  The  decree  was  in 
favor  of  the  complainant  and  directed  that  the  property 
which  was  in  possession  of  the  defendant  be  sold  and  the 
chancellor,  while  refusing  to  stay  the  account  did  stay  the 
other  proceedings  directed  by  the  decree.  The  decision  in 
Ratzer  v.  Ratzer,  supra^  is  based  upon  a  rule  of  court  simi- 
lar to  that  of  the  House  of  Lords.  In  that  case  the  vice- 
chancellor  said :  "  Under  the  rules  of  this  court  nothing 
short  of  an  order  of  this  court  or  the  court  of  errors  and 
appeals  will  arrest  the  account  (Rule  20)."  In  K"ew  York 
prior  to  the  adoption  of  the  Revised  Statutes  the  appeal 
suspended  proceedings  in  the  first  instance,  but  the  chan- 
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cellor  mi^ht  give  the  successful  party  leave  to  proceed 
under  the  decree  notwithstanding  the  appeal.  Hart  v. 
Mayor  of  Albany,  3  Paige,  Ch.,  381.  The  decisions  in  juris- 
dictions where  no  appeal  from  a  decree  suspends  proceed- 
ings without  an  order  of  the  chancellor  or  of  the  reviewing 
court  that  it  shall  have  that  eflfect,  can  throw  no  light  upon 
the  question  under  consideration.  The  right  of  appeal  is  a 
statutory  right.  The  statutes  of  this  state  have  from  the 
earliest  days  provided  for  appeals  from  judgments  at  law 
as  well  as  decrees  in  chancery,  and  there  is  an  unbroken 
line  of  decisions  to  the  effect  that  a  perfected  appeal  oper- 
ates as  a  supersedeas  or  stay  of  proceedings  under  the  judg- 
ment or  decree.  Ex  parte  Thatcher,  2  Gil.  167;  Ambrose 
V.  Weed,  11  111.  4SS;  Jenkins  v.  Jenkins,  91  111.  167;  People 
ex  rel.  v.  Prendergast,  117  III.  588;  Smith  v.  Chytraus,  152 
111.  664;  Elzas  v.  Elzas,  183  111.  160;  Harris  v.  The  People, 
06  111.  App.  306;  Continental  I.  &  L.  Co.  v.  McKay,  69  111. 
App.  72. 

Section  15  of  the  Divorce  Statute  provides  that  in  case 
of  appeal  or  writ  of  error  by  the  husband  from  a  decree 
of  divorce  the  court  in  which  the  decree  is  rendered  may 
award  the  wife  alimony  and  money  for  her  defense  pend- 
ing the  appeal.  In  Jenkins  v.  Jenkins,  supra,  Chief  Jus- 
tice Craig  said,  that  but  for  the  section  of  the  statute  above 
referred  to,  the  Circuit  Court  would  have  no  right  after 
appeal  to  require  the  husband  to  pay  solicitors'  fees.  In 
Elzas  v.  Elzas,  siqyi^a,  Mr.  Justice  Boggs  said  :  "  The  stat- 
ute has  created  an  exception  in  cases  of  divorce,  to  the  gen- 
eral rule  that  the  consummation  of  an  appeal  deprives  the 
court  wherein  the  decree  appealed  from  was  rendered,  of 
power  or  jurisdiction  to  enter  further  orders  or  decrees  in 
the  case."  In  People  ex  rel.  v.  Prendergast,  avpra^  the 
County  Court  refused  to  allow^  the  relator  an  appeal  from 
an  order  to  pay  over  certain  money  and  committed  him  for 
contempt  in  refusing  to  obey  the  order  of  the  court.  The 
Supreme  Court  granted  the  relator  a  writ  of  mandamus  to 
compel  the  judge  of  the  County  Court  to  allow  the  appeal 
of  relator.    In  the  opinion  in  that  case  Mr.  Justice  Scott 
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said :  "  Had  the  appeal  been  allowed,  as  it  should  have 
been,  from  the  decree  rendered  on  the  5th  of  December, 
and  had  the  same  been  perfected  by  giving  such  bond  as 
the  court  might  have  regarded  as  sufficient,  which,  no 
doubt,  would  have  been  done  at  once,  that  would  have 
suspended  all  further  proceedings  in  the  cause,  and  no  order 
could  therefore  have  been  made  committing  relator  for  a 
non-compliance  with  the  decree  of  the  court,  until  after  the 
determination  of  the  appeal.  So  now,  when  the  appeal 
shall  be  allowed  and  perfected,  under  the  statute,  from  the 
decree  of  the  court  made  on  the  5th  of  December,  1884, 
that  of  itself  will  suspend  all  further  proceedings  under  the 
order  committing  relator,  made  on  the  Cth  of  December, 
1884,  and  it  is  a  matter  of  no  conseque'nce  whether  relator 
can  have  an  appeal  from  the  latter  order  or  not."  In 
Smith  V.  Chytraus^  supra^  the  decree  provided  that  the 
complainant  should  within  sixty  days  from*  the  date  of  the 
decree  pay  a  certain  sum  of  money  and  that  on  his  failure 
to  do  so  his  bill  of  complaint  should  be  dismissed.  The 
defendants  prayed,  were  allowed  and  perfected  an  appeal 
to  this  court.  They  also  sued  out  in  the  Supreme  Court  a 
writ  of  error  upon  which  the  decree  was  affirmed.  The 
defendants  then  dismissed  their  appeal  to  this  court  and 
forty-two  days  thereafter  the  Circuit  Court  dismivssed  the 
bill  of  complaint  upon  the  ground  that  the  complainant 
had  not  paid  said  sum  of  money  within  sixty  days  from 
the  date  of  the  decree.  The  decree  dismissing  the  bill  w;\5 
reversed  by  the  Supreme  Court  upon  the  ground  that  the 
running  of  the  sixty  days  given  to  the  complainant  to  pay 
the  money  was  suspended  by  the  appeal  to  this  court 
until  the  dismissal  of  the  appeal,  and  the  decree  appealed 
from  was  entered  only  forty-two  days  after  the  dismissal 
of  the  appeal.  In  the  opinion  in  that  case  Mr.  Justice 
Baker  said :  "  Our  conclusion,  then,  is,  that  the  appeal 
herein  to  the  Appellate  Court,  even  though  granted  to  a 
tribunal  that  had  no  jurisdiction  to  entertain  it,  operated 
for  the  time  being,  as  an  appeal,  and  became  a  mpcrsoAeas^ 
and  temporarily  stayed  all  proceedings  whatever  to  enforce 
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the  execution  of  the  decree."  In  Harris  v.  The  People, 
supray  upon  a  bill  filed  by  the  attorney  general  in  the 
name  of  the  People  against  a  loan  association,  a  decree  was 
entered  in  the  Circuit  Court  for  the  dissolution  of  the  cor- 
poration and  the  appointment  of  a  receiver  of  its  property 
and  assets  and  the  defendant  prayed  and  was  allowed  an 
appeal  from  the  decree  to  the  Supreme  Court.  This  ap- 
peal was  perfected  by  the  filing  of  a  bond  April  8,  1896. 
April  16,  the  receiver  demanded  possession  of  the  property 
and  assets  of  the  corporation  of  Harris,  its  secretary,  who 
refused  to  deliver  the  same  to  him.  In  answer  to  a  rule  to 
show  cause  Harris  set  up  the  appeal  from  the  decree  by 
the  defendant.  The  Circuit  Court  found  him  guilty  of  con- 
tempt of  court  in  thlis  refusing  to  deliver  said  assets  to  the 
receiver  and  ordered  that  he  be  committed  to  the  county 
jail  until  he  signified  his  willingness  to  turn  over  said 
property  and  assets  to  the  receiver,  and  further  ordered 
that  the  said  Harris  be  enjoined  from  transacting  any  busi- 
ness whatever  in  behalf  of  the  corporation,  and  from  this 
order  Harris  appealed.  Here,  the  order,  as  well  that  por- 
tion enjoining  appellant  as  that  committing  him  to  jail, 
was  reversed  upon  the  ground  that  the  appeal  operated  as 
a  stay  of  all  proceedings  under  the  decree  and  the  court 
could  not  after  the  appeal  compel  the  corporation  to  yield 
possession  of  its  property  to  the  receiver,  nor  enjoin  its  sec- 
retary from  discharging  his  duties  as  secretary.  Tho  opin- 
ion of  Mr.  Justice  Waterman  in  the  case  last  cited  contains 
a  history  of  chancery  appeals  in  England  from  1581,  when 
such  appeals  were  first  allowed,  and  a  review  of  the  author- 
ities, both  English  and  American,  as  to  the  effect  of  such 
appeals  as  a  supersedeas,  or  stay  of  proceedings.  In  the 
case  brought  by  the  attorney  general  mentioned  in  the  case 
last  cited,  the  Circuit  Court,  before  the  final  decree,  ap- 
pointed Aaron  McKay  to  investigate  the  affairs  of  the 
association  and  report  to  the  court  his  findings.  McKay 
filed  his  report  April  8,  1896,  after  the  final  decree  in 
the  cause  had  been  entered  and  the  appeal  therefrom  per- 
fected.    August  8,  1896,  the  Circuit  Court  ordered  thaJ 
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McKay  be  paid  $500  for  his  services  in  making  such  inves- 
tigation and  report.  Upon  appeal  from  the  order  by  the 
association,  the  order  was  reversed  upon  the  ground  that 
the  Circuit  Court  had  no  jurisdiction  to  make  such  order 
,  while  the  appeal  from  the  final  decree  was  pending  in  the 
Supreme  Court.  Continental  I.  &  L.  Society  v.  McKay, 
supra^ 

The  appeal  of  July  1,  1902,  was  from  the  entire  decree; 
from  that  part  of  it  appointing  a  receiver  and  ordering  a 
reference  to  the  master,  as  well  as  from  that  part  of  it 
which  granted  complainant  a  divorce  and  found  a  partner- 
ship between  her  and  her  husband.  That  appeal  suspended 
all  proceedings  under  the  decree,  leaving  the  matters  in 
the  condition  in  which  they  were  when  the  appeal  was  per- 
fected. It  took  away  from  the  Circuit  Court  all  jurisdic- 
tion or  authority  to  take  further  steps  in  the  cause  except 
as  authorized  by  section  15  of  the  Divorce  Statute.  After 
the  filing  of  the  appeal  bond  the  master  could  not  proceed 
nnder  the  order  of  reference,  nor  could  the  receiver  take 
possession  of  the  property  or  assets  of  the  partnership,  nor 
sell  the  property,  if  any,  of  which  ho  took  possession  before 
the  bond  was  filed. 

The  decree  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent 
with  the  views  stated  in  this  opinion. 

Beversed  and  rema)ided. 


Charles  Stacker  y.  Jennie  D.  Stacker. 
Gen.  No.  11.485. 

1.  Alimony— wTien,  may  he  allowed,  nottoithstanding  divorce  is 
granted  to  hrisband.  Upon  a  showing  of  equitable  circumstances  it  is 
not  inipro[)er  to  award  alimony  to  the  wife  upon  the  granting  of  a  decree 
to  the  husband. 

Divorce  proceeding.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Charles  A.  Bishop,  Judge,  presiding.    Heard  in  the  Branch 
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Appellate  Court  at  the  October  term,  1908.    Afl^med.    Opinion  filed 
January  6,  1905. 

A.  S.  EoBKETsoN,  for  appellant. 

LONGENEOKEB  &  LoNGENEOKER  and  H.  H.  McDoWELL,  for 

appellee. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion  of 
the  court. 

The  Circuit  Court,  upon  a  bill  filed  by  appellant,  granted 
him  a  divorce  from  appellee,  for  desertion,  and  awarded  his 
wife  five  hundred  dollars  alimony.  From  that  part  of  the 
decree  which  gave  alimony  to  the  wife  this  appeal  was  taken. 

It  is  conceded  that  under  our  statute,  as  construed  by 
repeated  decisions  of  our  Supreme  Court,  alimony  may  be 
allowed  notwithstanding  the  divorce  is  for  the  fault  of  the 
wife.  It  is  in  such  cases  allowed  only  where,  from  all  the 
facts  and  circumstances,  it  is  equitable  to  do  so. 

There  is  a  conflict  of  testimony  between  the  parties  as  to 
whether  the  husband  received  from  the  wife  one  hundred 
and  seventy-five  dollars  in  money,  which  has  not  been 
repaid,  upon  which  we  shall  not  enter,  as  the  facts  concern- 
ing which  there  is  no  dispute  are  sufficient  to  support  and 
justify  the  award  of  alimony  made  by  the  decree. 

The  parties  were  married  in  March,  1895,  and  lived 
together  on  the  farm  of  appellant  in  Livingston  county 
nearly  six  years.  During  that  time  the  wife  did  all  of  the 
house  work,  including  the  washing  and  ironing,  bought  her 
own  clothes  and  used  some  of  her  own  money  to  buy  sup- 
plies for  the  house.  The  husband  did  not  buy  for  her  a 
stitch  of  clothing  nor  give  her  a  dollar  of  money. 

We  think  the  words  of  Mr.  Justice  Scholfield  in  Deenis 
v.  Deenis,  79  111.  74,  applicable  to  the  facts  of  this  case.  In 
that  case,  as  in  this,  the  wife  was  no  longer  young,  and  the 
husband  obtained  the  divorce  for  the  desertion  of  the  wife. 
The  opinion  concludes  as  follows:  "  If  the  evidence  does 
not  show  she  was  entirely  justified  in  deserting  her  hus- 
band it  lacks  so  little  that  the  difference  is  almost  inappre- 
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ciable.  It  is  equitable  that  the  husband,  out  of  his  abun- 
dance, should  contribute  to  her  support,  to  prevent  her 
becoming  a  burden  upon  others,  even  if  her  conduct  had 
been  far  more  objectionable  than  it  is  proved  to  have  been.'- 
The  decree  of  the  Circuit  Court  will  bo  affirmed. 

Affirmed. 


John  Flack  y.  William  A.  Moore. 
Geu.  No.  11452. 

1.  Stat  order— -tefcen  refusal  to  grant  upon  application  of  one  who 
has  filed  his  petition  in  bankruptcy,  is  not  error,  A  defendant  in  a 
judgment  rendered  by  a  justice  of  the  peace  who  has  appealed  to  the 
Circuit  Court  and  has  filed  his  petition  in  bankruptcy,  cannot  complain 
of  the  action  of  the  judge  of  such  Circuit  Court  in  refusing  to  stay  the 
proceedings  in  such  cause  where,  upon  final  hearing,  he  having  in  tlie 
meantime  been  discharged  as  a  bankrupt,  he  is  j^anted  a  perpetual  stay 
of  execution,  inasmuch  as  the  plaintiff  is  entitled  to  his  remedy  against 
the  surety  upon  the  appeal  bond. 

2.  Error— tt*/ien,  cannot  be  complained  of.  An  appellant  is  not  per- 
mitted to  take  advantage  of  an  error  which  does  not  injuriously  affect 
him« 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1903.     Affirmed.     Opinion  filed  January  6,  1905. 

Statement  by  the  Court.  Appellee  recovered  a  judg- 
ment against  appellant  before  a  justice  of  the  peace  and 
appellant  took  an  appeal  to  the  Circuit  Court.  Pending 
the  appeal  appellant  was  adjudicated  a  bankrupt  in  the 
District  Court  of  the  United  States.  He  then  moved  that 
the  suit  be  stayed  until  the  question  of  his  discharge  in 
bankruptcy  should  be  determined  and  the  court  overruled 
bis  motion.  The  trial  resulted  in  a  verdict  against  appel- 
lant for  $47.97.  His  motion  for  a  new  trial  was  denied  and 
judgment  entered  on  the  verdict  with  an  order  that  execu- 
tion be  perpetually  stayed  and  that  a  writ  of  scire  facias 
issue  against  the  surety  in  the  appeal  bond,  and  from  that 
judgment  the  defendant  took  this  appeal. 
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Thomas  J,  Talbot,  for  appellant. 
No  appearance  by  appellee. 

Mb.  Presiding  Justice  Bakee  delivered  the  opinion  of 
the  court. 

If  the  court  had  stayed  the  suit  and  the  defendant  had 
thereafter  received  his  discharge  in  bankruptcy,  the  plaint- 
iff would  then  have  been  entitled  to  proceed  to  judgment 
against  him  for  the  purpose  of  charging  the  surety  in  the 
appeal  bond,  but  the  defendant  would  have  been  entitled 
to  an  order  for  the  perpetual  stay  of  execution.  If  he  had 
failed  to  obtain  a  discharge,  the  plaintiff  would  have  been 
entitled  to  a  general  judgment  against  him.  Hill  v.  Hard- 
ing, 116  111.  92. 

Appellant,  by  the  perpetual  stay  of  execution  on  the 
judgment  in  this  case,  has  obtained  all  the  relief  he  could 
have  obtained  had  the  suit  been  stayed  until  after  his  dis- 
charge in  bankruptcy.  Nothing  is  better  settled  than  that 
one  is  not  permitted  in  a  court  of  review  to  take  advantage 
of  an  error  that  does  not  injuriously  affect  himself.  Bow- 
man v.  V.  &  C.  Ry.  Co.,  102  111.  459;  Short  v.  Raub,  81  111. 
509. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 


The  Anglo-Wyoming  Oil   Fields,  Limited,  ▼•  Martin 
Jacob  Miller. 

Gen.  No.  11,377. 

1.  Common  covsTS—tvhen  recovery  may  be  had  under,    Where  an ' 
employer  in  a  contract  of  service  fails  to  fulfill  its  stipulations,  the  em- 
ployee is  at  liberty  to  acquiesce  in  such  abandonment  and  may  recover 
in  assumpsit  under  the  common  counts. 

2.  Measure  of  damages— /loir,  determined  in  suit  upon  contract  of 
service.  Where  services  have  been  rendered  and  expenses  incurred 
under  a  special  contract,  the  sum  recovered  must  be  fixed  by  its  stipu- 
lations. 
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3.  Findings  op  chancellor— tr/ie«,  not  disturb^.  The  findings  of 
a  trial  court,  when  the  testimony  is  conflicting,  will  not  ordinarily  be 
disturbed  on  appeal  unless  clearly  against  the  preponderance  of  the 
evidence. 

4.  Contract— t(?/ia<  does  not  Justify  abandonment  of.  A  partial 
neglect  or  refusal  by  one  party  to  comply'  with  one  of  the  unsubstantial 
terms  of  the  conti'act,  does  not  justify  the  other  in  abandoning  the 
same. 

Action  of  assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Marcus  Kavanaoh,  Jndge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1003.  Affirmed. 
Opinion  filed  January  6,  1905.    ^ 

Statement  by  the  Court.  This  is  an  'appeal  from  a 
judgment  obtained  by  appellee  in  the  Superior  Court  in  an 
action  upon  the  common  counts  under  a  written  contract. 

The  agreement  in  controversy  bears  date  the  27th  of 
September,  1901,  and  is  made  between  the  Anglo- Wyoming 
Oil  Fields,  Limited,  a  company  registered  in  England  un- 
der the  Companies  Acts  of  1862  to  1900,  of  the  one  part, 
and  Martin  Jacob  Miller,  of  the  city  of  Chicago,  State  of 
Illinois,  United  States  of  America,  of  the  other  part.  By 
its  terms  the  said  company  agreed  to  employ  the  said 
Miller  as  local  technical  engineer  in  the  United  States  of 
America,  the  employment  to  begin  October  1,  1901,  "and 
continue  as  a  firm  contract  for  a  period  of  two  years"  from 
that  date.  It  is  covenanted  and  agreed  that  the  company 
shall  pay  Miller  an  annual  salary  of  one  thousand  pounds 
sterling  for  his  services,  payable  in  monthly  installments 
of  eighty-three  pounds  six  shillings  and  eight  pence.  The 
first  of  said  monthly  payments  was  to  be  paid  November 
1,  1901,  and  the  payments  were  to  continue  thereafter  in 
like  amounts  for  each  and  every  month  during  the  contin- 
uance of  the  agreement.  The  contract  contains  the  follow- 
ing provisions :  "  It  is  hereby  further  agreed  by  the  saia 
company  and  the  said  Martin  Jacob  Miller  that  a  monthly 
statement  or  account  shall  be  submitted,  the  same  to  be 
properly  itemized,  of  all  legitimate  traveling  expenses, 
including  hotel  charges,  made  in  behalf  of  the  said  com- 
pany, and  the  same  shall  be  paid  to  the  said  Martin  Jacob 
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Miller  b3''  the  said  company  in  addition  to  the  above  named 
monthly  payments  made  on  account  of  salary.  It  is  also 
further  agreed  by  the  said  company  that  it  will  pay  or 
cause  to  be  paid  to  the  said  Martin  Jacob  Miller  any  and 
all  traveling  and  hotel  expenses  incurred  with  the  consent 
of  the  company  in  the  prosecution  of  any  work  in  connec- 
tion with  any  subsidiary  company  or  companies  formed  by 
or  out  of  the  properties  of  the  said  company."  The  said 
Miller  agreed  on  his  part  "  to  give  his  whole  time  to  the 
service  of  the  company  and  to  diligently  and  faithfully  em- 
ploy his  knowledge,  skill  and  ability  in  the  conduct  of  all 
business  transactions  undertaken  by  him  in  behalf  of  the 
said  company  falling  within  his  duties  as  the  same  may  be 
from  time  to  time  defined  by  the  company." 

At  the  time  of  the  commencement  of  the  action  plaintiff 
swore  out  a  writ  of  attachment  and  garnisheed  the  First 
National  Bank  of  Chicago,  which  answered  showing  that 
it  had  certain  funds  in  its  hands,  the  property  of  appellant. 
The  case  was  submitted  to  the  court,  a  jury  having  been 
waived,  and  judgment  was  rendered  against  appellant,  from 
which  this  appeal  is  prosecuted. 

LoBELL  &  LoBRLL  and  J.  M.  Laventhal,  for  appellant; 
William  H.  Martz,  of  counsel. 

Lee  D.  Mathias,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellant  urges  at  great  length  that  ^'indebitatus  as- 
sumpsit will  not  lie  on  an  executory  contract,"  and  insists 
that  ai)pellee  should  have  declared  specially  upon  the  writ- 
ten contract,  and  cannot  be  permitted  to  recover  under  the 
common  counts^  It  appears,  however,  that  when  the  suit 
was  begun,  appellee's  salary,  by  the  terms  of  the  contract, 
was  overdue  and  unpaid  for  a  period  of  about  eight  months. 
Under  these  circumstances  appellee  elected  to  treat  the  con- 
tract as  broken,  and  to  abandon  further  service  in  appel- 
knt's  employ.  He  seeks  to  recover  under  the  common 
counts  for  services  rendered  and  expenses  incurred.    There 
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is  evidence  justifying  the  inference  that  appellant  did  not 
fulfil  its  agreements  under  the  contract,  and  if  so  appellee 
was  at  liberty  to  acquiesce  in  such  abandonment  and  can 
maintain  his  action  in  assumpsit  under  the  common  counts. 
Hess  Co.  V.  Dawson,  149  111.  138-145.  Whore  the  contract 
is  abandoned  by  mutual  consent  of  the  parties  or  where 
the  party  suing  is  justified  in  abandoning  by  the  miscon- 
duct of  the  other  party  to  the  agreement,  the  measure  of 
damages  is  the  value  of  the  labor  performed  or  material 
furnished  or  expense  incurred.  In  this  case  the  services 
were  rendered  and  the  expenses  incurred  under  a  special 
contract  and  the  sura  recovered  must  be  governed  by  its 
stipulations.  Eice  v.  Partello,  88  III.  App.  53;  Shepard  v. 
Mills,  173  111.  224.  In  Waggeman  v..  Janssen,  74  111.  App. 
38-41,  reference  is  made  to  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Richards,  152  111.  59,  holding  that  where  one  party  to  a 
contract  repudiates  it  and  refuses  longer  to  be  bound  by  it, 
the  injured  party  has  an  election  to  pursue  either  of  three 
remedies :  treat  the  contract  as  rescinded  and  recover  upon 
2i,quantu7rh  meruit  so  far  as  he  has  performed,  or  keep  the 
contract  alive  for  the  benefit  of  both  parties,  and  at  the 
end  of  the  time  therein  specified  for  performance,  sue  and 
recover  under  the  contract,  or  he  may  treat  the  repudia- 
tion as  putting  an  end  to  the  contract  for  all  purposes  of 
performance  and  sue  for  the  profits  he  would  have  realized 
if  he  had  not  been  prevented  from  performing.  Appellee 
in  the  case  at  bar  elected  to  pursue  the  first  of  these  reme- 
dies, as  he  was  at  liberty  to  do,  and  is  entitled  to  maintain 
his  suit  upon  the  qiuinticm  meruit. 

It  is  next  contended  that  the  findings  of  fact  by  the  trial 
court  are  contrary  to  the  evidence,  and  that  the  conclusions 
of  law  based  thereon  are  erroneous.  It  has  been  held  re- 
peatedly that  the  judge  who  heard  and  saw  the  witnesses 
is  in  a  better  position  to  determine  the  truth  than  is  an 
appellate  tribunal  with  only  the  record  before  it.  The  find- 
ings pf  the  trial  court,  when  the  testimony  is  conflicting, 
will  not  ordinarily  be  disturbed  on  appeal  unless  clearly 
against  the  preponderance  of  the  evidence.     Burgett  v. 
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Osborne,  172  111.  227-238.  We  are  satisfied  from  careful 
consideration  that  the  findings  of  fact  complained  of  in 
this  case  are  not  against  the  weight  of  evidence,  although 
the  findings  of  neither  fact  nor  law  being  abstracted  we 
might  properly  refuse  to  consider  the  objections  urged. 
It  is  insisted  that  appellee  failed  to  comply  with  the  terms 
of  the  contract  in  not  submitting  monthly  statements  of 
his  expense  account  and  in  some  other  respects.  It  appears 
that  he  submitted  one  such  account  and  so  far  as  we  can 
discover  no  attention  was  paid  to  it  and  no  part  of  it  was 
paid.  The  court  held  and  we  think  properly  that  not  every 
})artial  neglect  or  refusal  by  one  party  to  a  contract  to  com- 
ply with  some  one  or  more  of  its  terms  would  justify  an 
abandonment  by  the  other  party,  where  such  matters  do  not 
go  to  the  substance  of  the  contract.  We  deem  it  unneces- 
sary to  review  the  evidence  in  detail.  It  must  suffice  to 
say  that  in  our  judgment  it  justifies  the  conclusion  that 
ajipellee  was  not  guilty  in  material  respects  of  failure  to 
perform  on  his  part  and  that  he  is  entitled  to  recover  for 
services  shown  to  have  been  rendered  and  expenses  incurred 
under  the  contract  for  and  in  behalf  of  appellant. 

It  is  proper  to  call  the  attention  of  appellant's  counsel  to 
the  rule  of  this  court  requiring  briefs  to  contain  a  short, 
clear  statement  of  the  points  and  authorities  in  support 
tliereof. 

Finding  no  substantial  error  in  the  record  the  judgment 
of  the  Superior  Court  must  be  affirmed. 

Affirmed, 


Provident  Savings  Life  Assurance  Society  of  New  York 
Y.  Susan  B.  King. 

Gen.  No.  11,395. 

1.  Bill  of  exceptions— t(?7ien,  signed  in  apt  time.  The  trial  court 
has  authority  to  sign  and  seal  a  bill  of  exceptions  presented  to  liim  at 
any  time  within  the  term  during  which  the  tiuio  limited  for  its  pres- 
entation may  have  expu'ed. 
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2.  Bill  op  kxckptions— M'/wn,  duly  presented  to  trial  court.  Where 
a  bill  of  exceptions  is  presented  to  the  trial  judge  and  by  him  so  en- 
dorsed but  is  then  immediately  taken  away  with  his  consent  and  with 
the  consent  of  the  opposing  counsel,  the  presentation  is  such  as  will  pre- 
serve the  appellant^s  right  to  have  the  same  thereafter  signed  nunc  pro 
tunc  as  uf  the  day  of  presentation. 

8.  Finding  of  judge— «?/ien,  not  disturbed.  The  finding  of  the  trial 
judge  who  heard  a  case  without  the  intervention  of  a  jury  and  saw  and 
heard  the  witnesses,  will  not,  ordinarily,  be  disturbed  unless  clearly 
against  the  preponderance  of  the  evidence. 

4.  COMPCTATION— tr/ien  evidence  of,  competent  Where  books  are 
out  of  the  state  and  beyond  the  jurisdiction  of  the  court  and  if  pro- 
duced could  not  be  conveniently  examined  in  court,  results  of  exami- 
nations by  competent  witnesses  may  be  shown. 

5.  Iksurancs  POLICY— tt'/ien,  does  not  lapse.  An  insurance  policy 
which  provides  that  it  should  stand  renewed  upon  payment  each  year 
of  a  specific  premium,  does  not  lapse  where  the  company  holds  funds  to 
the  credit  of  such  policy  which  the  assured  has  requested  be  applied  in 
payment  of  the  renewal  of  such  policy. 

Action  of  assumpsit.  Appeal  from  the  Superior  Court  of  Cook  Coun ty ; 
the  Hon.  Philip  Stbin,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1903.  Afiirmed.  Opinion  filed  January 
6,  1005.    Rehearing  denied  January  27,  1905. 

Peck,  Miller  &  Stakk,  and  L.  0.  Krauthoff,  for  appel- 
lant. 

Edgar  L.  Masters  for  appellee;  Darrow  &  Masters  and 
William  A.  Howett,  of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

There  is  in  this  case  a  preliminary  motion  to  strike  the 
bill  of  exceptions  from  the  record,  which  motion  was  re- 
served to  the  hearing,  and  has  been  elaborately  argued  in 
briefs.  The  judgment  appealed  from  was  entered  April  28, 
1903,  and  appellant  was,  by  order  of  court,  allowed  forty 
days  within  which  to  present  a  bill  of  exceptions.  June  6 
following,  before  the  expiration  of  the  time  allowed,  the 
bill  was  presented  to  the  trial  judge,  who  made  thereon  the 
following  notation : 

"  Presented  by  counsel  for  defendant,  but  not  left  with 
me,  and  immediately  taken  away  by  counsel  for  plaintiff 
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with  the  knowleHge  and  consent  of  counsel  for  defendant, 
on  the  6th  da}'  of  June,  1903.  (Signed) 

Philip  Stkin." 

The  bill  of  exceptions  was  returned  to  the  trial  judge 
June  26,  1903,  counsel  for  appellee  having  examined  it  in 
the  meantime,  and  upon  that  date  it  was  signed,  sealed  and 
filed,  with  a  further  notation  by  the  trial  judge  that  "the 
bill  was  first  presented  to  me  June  6th,  1903."  July  6, 1903, 
appellant  appeared  in  the  trial  court  and  moved  for  leave 
to  file  the  original  bill  of  exceptions  nunc  pro  tunc  as  of 
June  6,  preceding,  and  that  the  former  certificate  be 
amended  so  as  to  show  that  the  bill  was  signed  as  of  June  6, 
1003,  the  day  of  its  presentation  to  the  trial  judge,  instead 
of  June  26,  1903,  when  such  signature  was  actually  affixed. 
These  motions  were  denied. 

It  is  conceded  by  appellee's  attorneys  that  during  the 
period  within  which  the  court  retains  jurisdiction  in  a  cause, 
whether  during  the  term  at  which  the  judgment  is  entered, 
or  because  of  a  motion  entered  at  one  term  and  continued 
to  the  next,  or  because  the  time  allowed  within  which  to 
file  a  bill  of  exceptions  extends  beyond  the  term  within 
which  the  allowance  was  made,  the  control  of  the  court  over 
its  record  cannot  be  disputed.  To  this  may  be  added,  prob- 
ably, that  when  the  time  to  file  a  bill  of  exceptions  has  been 
extended  to  a  subsequent  term,  the  court  will  retain  juris- 
diction to  sign,  seal  and  order  it  filed  at  any  time  within 
such  subsequent  term,  even  after  the  expiration  of  the  ex- 
tended time,  if  within  the  same  term.  This  would  seem  to 
be  in  accord  with  what  has  been  held  in  Conductors  Benefit 
Association  v.  Leonard,  166  111.  154,  with  reference  to  a 
certificate  of  evidence,  and  the  principle  as  there  stated  is 
doubtless  equally  applicable  to  a  bill  of  exceptions.  Our 
attention  is  called  to  111.  Conf.  of  Evancrel.  Ass'n  v.  Plao^o^e, 
76  111.  App.  468-469,  which  may  seem  to  announce  a 
different  conclusion.  In  that  case,  the  Supreme  Court, 
however,  treated  the  bill  of  exceptions  as  properly  in  the 
record,  although  nothing  is  said  upon  the  point  in  question. 
The  ruling  of  the  Appellate  Court  may  be  based  upon  a 
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supposed  condition  of  the  record,  such  as  existed  in  the  cases 
cited  in  support  of  the  views  therein  expressed,  viz.:  Hake 
V.  Strubel,  121  111.  321;  Village  of  Marseilles  v.  Howland, 
136  111.  81;  Pardridge  v.  Morgenthau,  157111.  395.  In  the 
first  of  said  cases,  one  of  the  questions  is  stated  to  be  (p. 
325)  "the  character  of  the  act  performed  by  a  circuit  judge 
in  settling  and  allowing,  signing  and  sealing  a  bill  of  ex- 
ceptions in  vacation,  and  not  within  the  time  fixed  by  an 
order  of  court  entered  in  term  time."  It  was  held,  and  no 
doubt  correctly,  that  such  act  of  the  judge  in  vacation  was 
a  nullity.  In  the  second  case  the  time  allowed  for  filing  the 
bill  also  expired  in  vacation,  and  before  the  bill  of  excep- 
tions was  presented  to  the  trial  judge.  It  was  again  held 
that  jurisdiction  was  lost  when  the  time  fixed  by  the  order 
entered  in  term  time  expired  in  vacation.  In  the  Pardridge 
case  an  appeal  bond  required  by  statute  to  be  filed  "  within 
such  time,  not  less  than  twenty  days,  as  shall  be  limited  by 
the  court,"  was  not  so  filed,  and.it  was  held  the  court  had 
lost  jurisdiction  to  grant  a  new  extension  after  the  ex- 
piration of  the  time  limited.  In  the  case  at  bar,  the  bill  of 
exceptions  was  presented  June  6,  settled  and  finally  filed 
June  26,  all  of  which  days  were  within  the  June  term  of  the 
Superior  Court,  which  began,  we  are  told,  June  1,  1903. 
We  regard  what  is  said  in  the  Leonard  case,  supra,  appli- 
cable in  principle  to  the  case  before  us,  and  as  in  accord 
with  the  rule  as  stated  by  Mr.  Justice  McAllister  in  Eich- 
ardson  v.  Beldam,  18  111.  App.  527-531 :  •«  This  case  illus- 
trates the  wisdom  of  the  old  common  law  rule,  that  the 
term  of  a  court  as  fixed  by  law,  though  running  through 
weeks  and  even  months,  is  to  be  regarded  as  one  day,  and 
that  the  law  takes  no  cognizance  of  parts  of  a  day."  The 
June  term  had  not  ended  when,  June  26,  1903,  the  bill  of 
exceptions  was  finally  signed  and  sealed,  and  the  case  was 
properly  before  the  court  at  that  term,  for  the  purpose  of 
settling  the  bill  of  exceptions.  The  court,  acting  Judicial^, 
signed  the  bill  during  the  term,  as  it  had  power  to  do. 
Plotke  V.  Chi.  T.  &  T.  Co.,  175  111.  23i;  Hart  &  Cboley  Mfg. 
Co.  V.  Tima,  85  111,  App.  310. 
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quarterly  premium  was  due,  appellee,  according  to  the  testi- 
mony, went  to  appellant's  ofBce  in  Chicago  to  pay  the  pre- 
mium, and  found  that  it  had  again  been  raised,  this  time  to 
§41. 25.     The  explanation  given  her,  she  states,  was  that 
the  death  rate  had  been  so  heavy  there  had  been  little  or 
no  dividends  applicable  to  keeping  the  rate  level.     The 
agent  with  whom  she  talked  about  the  matter  testifies  that 
he  told  her  the  rate  had  been  maintained  level  for  some 
years  by  reason  of  the  surplus  accruing,  but  the  surplus 
had  been  exhausted  by  the  increased  cost  of  insurance,  and 
therefore  it  was  necessary  to  charge  her  the  rate  apph'ing 
at  the  then  age  of  the  assured,  less  any  small  amount  of 
surplus  that  was  left  from  the  preceding  year's  premium. 
He  told  her  the  rate  would  be  likely  to  be  again  increased, 
and  suggested  that  she  change  the  policy  for  a  non-partici- 
])ating,  ordinary  life  policy.     Appellee  testifies  that  she 
requested  api)ellant's  agent  to  carry  the  policy  in  contro- 
versy for  her  with  the  surplus  with  which  it  is  claimed  the 
))olicy  was  entitled  to  be  credited,  and  that  upon  this  being 
refused  she  requested  a  paid-up  policy.     The  agent  denies 
that  she  made  such  requests.     The  policy  in  controversy 
was,  it  is  said,  by  its  terms  specially  favorable  to  the  as- 
sured, because  it  limited  the  company's  expense  account  to 
four  dollars  on  the  thousand  of  insurance,  and  because  after 
the  policy's  share  of  the  death  losses  should  be  paid  the 
residue  was  to  go  into  the  guaranty  fund,  eighty  per  cent 
of  which  the  company  agreed  to  apply  for  extension  of  the 
insurance. 

The  controversy  is  mainly  one  of  fact,  in  substance 
whether  there  was  in  the  guaranty  fund  April  16,  1000, 
when  the  unpaid  quarterly  premium  became  due,  a  suffi- 
ficient  sum  to  the  credit  of  the  policy  in  controversy  which 
if  applied  to  its  extension  would  have  sufficed  to  keep  the 
policy  alive  until  the  time  when  by  the  death  of  the  assured 
the  amount  due  appellee  thereunder  would  become  payable. 
There  is  evidence  tending  to  prove  appellee's  contention  in 
this  regard.  A  witness  called  as  an  expert  in  behalf  of 
appellee  testifies  that  according  to  his  computation,  based 
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upon  certain  reports  made  by  appellant  to  the  departments 
of  insurance  of  the  states  of  Wisconsin  and  Illinois  and 
upon  the  basis  of  the  American  Experience  tables,  together 
with  the  policy  in  controversy,  the  amounts  paid  by  way 
of  premiums  and  other  items  not  necessary  to  specify  here, 
there  was  or  should  have  been  in  appellant's  guaranty  fund 
to  the  credit  of  this  policy  April  16,  1900,  a  gross  fund  of 
$272.33,  eighty  per  cent  of  which  would  be  $217.86,  more 
than  sufficient  to  extend  the  policy  and  keep  it  alive  beyond 
the  time  of  the  death  of  the  assured.  The  evidence  in  the 
case  is  voluminous,  contradictory  in  material  respects,  and 
we  cannot  here  review  it  at  length,  although  we  have 
examined  it  with  care.  Generally,  the  trial  judge  who 
heard  the  case  without  the  intervention  of  a  jury,  and  saw 
and  heard  the  witnesses,  is  better  able  to  ascertain  and 
determine  the  truth  than  we  can  be  with  the  record  only 
before  us,  and  under  these  circumstances  the  finding  of  the 
trial  court  as  to  matters  of  fact  will  not  ordinarily  be 
disturbed,  unless  clearly  against  the  preponderance  of  the 
evidence.  Burgett  v.  Osborne,  172  111.  227-23S;  Casey  v. 
Vandeventer,  76  111.  App.  629. 

It  is  insisted  in  behalf  of  appellant  that  the  policy  in 
question  terminated  by  its  own  force  upon  failure  of  the 
insured  to  renew  it  by  making  the  payment  of  premium 
claimed  to  have  become  due  in  April,  1900;  that  the  alleged 
actuarial  computations  offered  by  appellee  were  incom- 
petent and  inapplicable  to  the  facts;  that  the  evidence  in 
favor  of  appellant  as  to  the  actual  cost,  use  and  applica- 
tion of  the  renewal  premiums,  and  as  to  computations 
from  the  books  and  records  of  the  company,  and  the  ex- 
hibits produced,  w^ere  competent  and  of  controlling  weight; 
that  there  is  evidence  tending  to  show  the  assured  intended 
to  drop  the  policy  in  controversy  and  that  appellee  failed 
to  prove  her  case. 

In  the  first  of  these  contentions,  that  the  policy  termi- 
nated by  force  of  its  terms  at  the  end  of  the  yearly  period 
upon  the  failure  expressly  to  renew  by  further  premium 
payments,  we  are  unable  to  concur.     Whether  it  so  termi- 
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nated  or  not  depends  not  alone  upon  whether  the  renewal 
premium  was  paid,  but  whether  there  was  then  a  fund  in 
appellant's  hands  which  by  the  terms  of  the  policy  was 
applicable  to  its  extension  as  claimed  by  appellee. 

It  is  insisted  that  the  evidence  of  the  witness  called  as 
an  expert  and  actuary  in  behalf  of  appellee  was  incompe- 
tent as  well  as  untrustworthy.     We  are  unable  to  regard  it 
as  incompetent,  and  the  trial  court  evidently  regarded  it  as 
trustworthy,  a  view  which  in-  the  main  seems  to  us  justifi- 
able, even  though  in  some  details  the  witness  may  appear  to 
have  been  not  wholly  free  from  mistake.    That  he  is  con- 
tradicted by  witnesses  called  for  appellant  in  material  mat- 
ters is  apparent,  but  is  no  sufBicient  reason  in  itself  for  dis- 
crediting the  evidence.    The  trial  court  held  that  the  notice 
given  by  appellee's  attorneys  requiring  appellant  to  pro- 
duce its  books  and  records  was  insufficient,  and  subsequently 
admitted  testimony  in  behalf  of  appellant  tending  to  show 
that  the  records  of  the  latter  were  so  voluminous  that  they 
could  not  be  conveniently  examined  in  court.     The  intro- 
duction of  secondary  evidence  as  to  computations  made 
from  the  books  and  documents  was  then  permitted  over 
appellee's  objection.     No  cross-errors  have  been  assigned 
on  the  ruling  as  to  the  sufficiency  of  the  notice;  and  upon 
the  showing  made,  we  find  no  error  in  the  introduction  of 
the  computations  made  by  appellant's  witnesses.    The  books 
were  out  of  the  state  and  beyond  the  jurisdiction  of  the 
court,  and  if  produced  could  not  have  been  conveniently 
examined   in   court.     Under  such   conditions  the  results 
of  examinations  by  competent  witnesses   may  be   shown. 
Stephen  on  Evidence,  Art.  71;   Burton  v.  Driggs,  20  Wall. 
125;  Smith  v.  Peoria  Co.,  59  111.  412-426;  Guarantee  Co.  v. 
Mut.  B.  &  L.  Ass'n,  57  111.  App.  254.     The  weight  to  be 
given  to  the  testimony  is  of  course  legitimate  matter  of 
controversy.     It  was,  we  think,  admissible. 

It  is  impossible  within  legitimate  limits  for  us  to  review 
at  length  all  the  contentions  of  counsel  on  either  side.  We 
have  considered  them  and  the  evidence  with  much  care, 
however,  and  it  must  suffice  to  say  that  we  find  no  sufficient 
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reason  to  interfere  with  the  conclusions  of  the  trial  court, 
which  appear  to  have  been  the  result  of  careful  consider- 
ation of  the  questions  both  of  law  and  fact. 
The  judgment  of  the  Superior  Court  must  be  affirmed. 

Affirmed. 


Bertha  Freund  y.  Bertha  Frennd,  et  al.^  Guardians,  etc., 
and  New  York  Life  Insurance  Company. 

Gen.  No.  11,400. 

1.  Beneficiary— w^eTi  change  of,  complete.  Where  the  assured 
prior  to  his  death  had  done  all  that  was  required  under  his  policy  in 
order  to  effectuate  a  change  of  beneficiaries,  and  the  insurer  had  con- 
'sented  to  such  change  and  given  its  consent,  the  change  will  be  deemed 
to  have  been  accomplished  notwithstanding  the  formal  act  of  making 
endorsement  upon  the  policy  had  not  been  performed  by  the  insurer. 

Bill  of  interpleader.  Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1903.  Reversed  and  remanded. 
Opinion  filed  January  6,  1905. 

Statement  by  the  Conrt.  In  June,  1901,  the  New  York 
Life  Insurance  Company  issued  its  policy  of  insurance  for 
$5,000  upon  the  life  of  Joseph  Freund,  now  deceased,  pay- 
able to  Bertha  Freund,  his  wife,  appellant  herein.  Joseph 
Freund,  the  insured,  died  June  17,  1902. 

The  policy  contains  the  following  provision : 

"  The  insured  may  at  any  time  during  the  continuance 
of  this  policy,  provided  the  policy  is  not  then  assigned, 
change  the  beneficiary  or  beneficiaries  liy  written  notice  to 
the  company  at  its  home  oflBce  accompanied  by  this  policy, 
such  change  to  take  effect  on  the  endorsement  of  the  same 
upon  the  policy  by  the  company." 

In  and  by  the  law  of  New  York  it  is  provided  that  any 
member  of  such  corporation  or  association  has^  with  the 
consent  of  the  corporation,  the  right  to  make  a  change  in 
the  beneficiary  without  the  latter's  consent.  January  10, 
1902,  Joseph  Freund  changed  the  beneficiary,  substituting 
his  son,  Karl  Freund,  in  place  of  Bertha,  his  wife.    He  did 
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this  by  delivering  the  policy  at  the  branch  office  of  the  in- 
surance company  in  Chicago  with  a  written  notice  of  the 
change,  and  the  notice  and  policy  were  by  the  branch  office 
transmitted  to  the  home  office  of  the  company  in  Kew 
York.  The  policy  was  subsequently  returned  to  the  in- 
stired  with  an  endorsement  of  the  change  as  of  the  date  of 
the  notice.  Januar}'^  22,  1902,  the  insured  again  changed 
the  beneficiary  in  the  same  manner  from  the  son,  Karl 
Freund,  back  again  to  Bertha,  the  wife.  May  16  following 
there  was  a  third  change,  from  Bertha-  to  Karl  again. 
June  16,  1902,  the  insured  undertook  to  make  a  fourth 
change,  from  Karl  back  to  Bertha,  employing  precisely  the 
same  method  as  before;  that  is,  a  written  notice  delivered 
at  the  branch  office  of  the  company  in  Chicago,  together 
with  the  policy,  to  be  transmitted  to  the  home  office  in 
New  York  for  endorsement  of  the  change.  The  next  day, 
June  17,  1902,  before  the  notice  and  policy  had  been  trans- 
mitted to  New  York  by  the  branch  office  in  Chicago,  the 
insured,  Joseph  Freund,  died.  The  policy  and  notice  were 
forwarded  June  19,  1902,  two  days  after  the  death  of  the 
insured,  and  they  were  received  at  the  home  office  June  21, 
1902.  In  the  meantime  the  company  had  been  notified  of 
the  death  of  the  insured,  and  did  not  endorse  upon  the 
policy  the  change  of  beneficiary. 

The  company  filed  a  bill  of  interpleader  in  the  Superior 
Court  against  Bertha  Freund  and  the  guardians  of  Karl 
Freund,  and  brought  the  money  into  court.  The  fund  is 
claimed  by  Bertha  and  by  the  guardians  of  her  son,  Karl. 
The  Superior  Court  held  that  the  consent  of  the  company 
indicated  by  the  endorsement  of  the  change  of  beneficiary 
upon  the  policy  by  the  company  was  a  necessary  pre- 
requisite, without  which  the  change  could  not  take  eflFect, 
and  a  decree  was  entered  finding  that  Karl  Freund  was  the 
beneficiary,  from  which  decree  this  appeal  is  prosecuted. 

Castle,  Williams  &  Smith,  for  appellant;  Abista  B.  Will- 
iams, of  counsel. 

Max  Kobinson,  for  appellees. 
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Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  contended  on  the  part  of  appellant  that  where  the 
assured  has  a  right  to  change  the  beneficiary  under  a  life 
insurance  policy,  with  the  consent  of  the  company,  and 
does  all  that  he  is  required  to  do,  and  all  that  is  in  his 
power  to  do,  and  dies  before  the  change  of  beneficiary  is 
consented  to  by  the  company,  equity  will  declare  the  change 
complete  and  act  as  though  the  consent  had  been  given. 
There  is  no  doubt  in  this  case  and  no  dispute  that  the  in- 
sured, Joseph  Freund,  had  done  before  his  death  all  that  he 
was  required  to  do  or  could  do  on  his  part  to  make  effect- 
ual the  change  making  appellant,  his  wife,  the  beneficiary. 
It  is  contended,  however,  on  the  part  of  the  guardians,  that 
actual  consent  of  the  company  indicated  by  its  endorse- 
ment on  the  policy  in  accordance  with  the  provision  of  the 
clause  quoted  in  the  preceding  statement,  is  essential  to 
make  the  change  effectual  and  that  this  consent  not  having 
been  so  given  prior  to  the  death  of  the  insured  the  pro- 
posed change  of  beneficiary  never  took  effect.  It  is  con- 
ceded that  equity  would  declare  the  change  complete 
provided  there  remained  nothing  to  be  done  by  the  com- 
pany except  to  perform  some  purely  ministerial  duty  which 
it  had  no  discretion  to  refuse.  In  Fink  v.  Fink,  171  N.  Y. 
622,  the  court  says  that  "mere  intention  to  make  a  change 
is  not  enough,  for  the  acts  prescribed  to  carry  the  intention 
into  effect  are  forms  imposed  upon  the  execution  of  the 
power  and  they  must  be  observed  or  the  change  cannot  be 
effected."  Appellees  insist  that  such  a  provision  is  to  be 
strictly  construed  (Hotelmen's  Mut.  Ben.  Ass'n  v.  Brown,  33 
Fed.  Rep.  11),  and  that  under  the  laws  of  New  York,  lex 
loci,  the  actual  consent  of  the  insurance  company  was  nec- 
essary, citing  Joyce  on  Ins.,  sec.  756;  Armstrong  v.  Warren, 
83  Hun,  219;  Thomas  v.  Thomas,  131  K  Y.  205.  There 
is,  however,  a  distinction  of  fact  between  the  case  at  bar 
and  cases  like  Fink  v.  Fink,  supra.  In  that  case  the  as- 
sured had  mailed  a  letter  which  did  not  reach  the  associa- 
tion until  after  his  death,  requesting  a  change  of  beneficiar}'-, 
thus  making  the  postofflce  department  his  agent;  but  the 
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case  at  bar  is  more  nearly  akin  to  Luhrs  v.  Luhrs,  123  N. 
Y.,  367-373.  The  notice  and  policy  were  actually  deliv- 
ered  by  the  insured  before  his  death  to  the  insurance  com- 
pany at  its  branch  office  in  Chicago.  There  was  nothing 
more  required  to  be  done  by  the  assured  to  make  the 
change  eifectual.  There  is  testimony  tending  to  show  that 
the  company  had  been  accustomed  to  treat  the  change  as 
accomplished  when  it  received  the  notice  with  the  policy 
for  endorsement,  simply  making  a  record  of  the  change  and 
returning  the  polic}'^  to  the  insured;  and  it  is  insisted  by 
counsel  for  appellant  that  what  remained  to  be  done  by 
the  company  after  receipt  of  the  notice  and  policy  were  bat 
ministerial  acts;  that  the  consent  of  the  company  had  in 
fact  been  given  in  the  policy  itself  by  the  terms  of  the  pro- 
vision relating  thereto.  In  this  view  we  are  inclined  to 
concur.  The  provision  of  the  policy  is  that  the  insured 
'*may  at  any  time,"  while  the  policy  continues  in  force  jind 
unassigned,  change  the  beneficiar}'^  by  a  written  notice  to 
the  company  at  its  home  office,  accompanied  by  the  policy. 
The  change  is  to  take  etfect  upon  its  endorsement  on  the 
))olicy,  but  the  consent  of  the  company  had  been  given  be- 
forehand and  embodied  in  the  foregoing  provision,  as  part 
of  the  policy  itself.  The  company  appears  to  have  treated 
its  endorsement  of  the  previous  changes  as  a  mere  ministe- 
rial act.  Forms  were  made  out  and  furnished  by  the  com- 
pany, which  the  insured  made  use  of.  The  notice  read, 
*'  The  beneficiary  under  the  accompanying  policy  *  *  * 
in  accordance  with  the  change  of  beneficiary  clause  thereof 
is  hereb}^  changed  from,"  etc.  The  endorsement  of  a 
former  change  on  the  policy  reads:  "  By  written  notice  to 
the  company  the  insured  has  changed  the  beneficiary  of 
this  ])olicy  to,"  etc.  It  is,  we  think,  beyond  reasonable 
question  that  the  company  acted  upon  the  theory  that  its 
consent  to  changes  had  been  previously  given,  and  treated 
the  change  as  effected  by  the  act  of  the  insured  in  giving 
notice  and  sending  in  the  policy.  The  printed  forms  must 
be  taken  as  expressing  the  understanding  and  intention  of 
the  company  which  prepared  and  furnished  them.   Highland 
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V.  Highland,  109  111.  366.  The  assured  having  done  all  that 
was  required  of  him  to  make  appellant  the  beneficiary,  and 
the  company  having  given  its  consent,  nothing  remained 
to  be  done  except  the  formal  endorsement  of  the  change 
on  the  policy.  The  insured  died  before  this  was  done.  In 
equity  the  change  must  be  regarded  as  accomplished.  Hall 
V.  Allen,  75  Miss.  175-212,  and  cases  there  cited;  A.  &  E. 
Ency.  of 'L.,  vol.  3,  2nd  ed.,  p.  999,  note  d. 

For  the  reasons  indicated  the  decree  of  the  Superior 
Court  must  be  reversed  and  the  cause  remanded  for  pro- 
ceedings not  inconsistent  with  the  views  herein  expressed. 

JSeversed  and  remanded. 


St.  Louis  &  San  Francisco  B.  B.  Go.  v.  Franklin  P. 
Paterbangh. 

Uen.  No.  11,480. 

1.  Rebates— wj/ifin,  may  be  recovered  from  railroad  company.  Not- 
withstanding the  Interstate  Commerce  Act,  recovery  of  railroad  fare, 
agreed  to  be  returned  by  a  railroad  company  to  a  shipper  of  freight, 
may  be  had  in  a  state  court. 

2.  Exceptions— Tiow?,  should  he  preserved.  An  exception  in  gross  to 
several  rulings  of  the'court  is  improper  to  assign  and  urge  error  upon 
such  several  rulings;  each  ruling  should  be  separately  excepted  to. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  County, 
the  Hon.  Edward  F.  Dunne,  Judge,  presiding,  Heard  in  the  Branch 
Appellate  Couii;  at  the  October  term,  1903.  Affirmed.  Opinion  filed 
January  6,  1905. 

George  H.  Seyme,  for  appellant;  Frank  P.  Blaib,  of 
counsel. 

No  appearance  by  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  which  appelhmt  states  was  brought  to 
recover  for  overcharoes  and  rebates  on  freight  over  the  line 
of  appellant's  railroad  for  shipment,  it  is  said,  "among  the 
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several  states."  Appellee  originally  brought  suit  before  a 
justice  of  the  peace.  The  judtjment  here  appealed  from  is 
for  the  sum  of  $52.20,  and  appellant's  contention  is  that 
inasmuch  as  Congress  has  fully  covered  by  law  the  regula- 
tion of  interstate  commerce,  including  the  matter  hereia 
sued  upon,  the  state  courts  have  no  jurisdiction. 

This  is  not,  however,  so  far  as  we  can  discover,  an  attempt 
to  obtain  a  remedy  for  unjust  discrimination  or  tinything 
of  the  kind.  As  stated  by  the  trial  court,  plaintiff  sues 
upon  a  s|^ecial  contract,  a  promise  by  an  agent  of  the  ap- 
pellant to  refund  the  amount  paid  by  appellee  as  railroad 
fare  to  a  point  in  Texas  in  case  appellee  should  ship  two 
carloads  or  more  of  live  stock  from  that  point.  Appellee  ^ j 
^aid  the  fare,  and  also  claims  to  have  paid  an  overcharge 
^above  the  schedule  freight  rate  which  had  been  agreed  upon. 
The  facts  are  not  denied.  Appellant  offered  no  evidence, 
and  relies  wholly  upon  denial  of  jurisdiction. 

The  bill  of  exceptions  shows  that  a  motion  for  a  new 
trial  was  overruled  with  a  judgment  on  the  finding,  "to 
which  ruling  of  the  court"  defendant  excepted.  In  East 
St.  Louis  E.  R.  R.  Co.  v.  Conley,  US  111.  490-493,  it  is  held 
that  "a  general  exception  cannot  be  taken  to  several  rul- 
ings as  an  exception  in  gross,  but  each  exception  must  be 
taken  to  each  ruling  as  it  arises  on  the  trial."  The  bill  of 
exceptions  fails  to  show  any  exception  to  overruling  the 
motion  for  a  new  trial,  and  therefore  we  cannot  consider 
any  of  the  errors  assigned  on  the  admission  or  rejection  of 
evidence.  Idem;  C;  B.  &  Q.  R.  R.  Co.  v.  Haselwood,  194 
111.  09-71. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed, 
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George  B.  Chamberlin  v.  McCoy-Howe  Company. 

Gen.  No.  11,453. 

1.  Recovery — extent  of  plaintijBTs  right  of,  in  trial  upon  fippeal 
from  justice.  The  plmntiff^s  right  of  recovery  upon  the  hearing  of  an 
appeal  from  a  judgment  recovered  before  a  justice  of  the  peace  is  lim- 
ited only  by  the  amount  of  the  jurisdiction  of  such  justice,  and  in  no 
way  by  the  amount  recovered  before  him. 

2.  Transcript — what  not  part  of.  A  recital  in  the  transcript  of  a 
justice  of  the  peace  that  ** plaintiff  claims  twenty-five"  dollars,  is  prop- 
erly no  part  of  such  transcript,  and  in  nowise  operates  to  limit  the  right 
of  the  plaintiff's  recovery  upon  appeal. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Frederick  A.  Smith,  Judge, 
presiding.  Heard  in  tlie  Branch  Appellate  Court  at  the  October  term, 
1903.    Affirmed.     Opinion  filed  January  6,  1905. 

Geobok  Sawin  and  Thompson  W.  Hoagland,  for  appel- 
lant 

Aldbn,  Latham  &  Young,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the*  court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
in  a  suit  originally  brought  before  a  justice  of  the  peace 
and  appealed  to  that  court.  The  summons  was  in  the  usual 
form  in  suits  before  a  justice,  reciting  that  the  action  is  "  for 
a  certain  demand  not  exceeding  two  hundred  dollars."  The 
endorsement  on  the  back  of  the  summons  also  states  the 
demand  to  be  for  $200.  The  transcript,  as  made  by  the 
justice,  however,  recites  that  the  plaintiff  claimed  and  re- 
covered judgment  for  $25.  In  the  Circuit  Court  appellee 
recovered  judgment  for  $43.19,  which  is  here  appealed  from. 

The  cause  was  before  the  Circuit  Court  for  trial  de  novo 
and  appellee  was  limited  there  only  by  the  jurisdiction  of 
the  justice,  which  is  for  $200.  The  fact  that  he  may  have 
proved  or  recovered  less  before  the  justice  is  irrelevant.  If 
the  evidence  in  the  Circuit  Court  showed  appellee  entitled 
to  more  than  the  justice  awarded  him,  he  was  entitled  to 
judgment  accordingly.     The  recital  that  "plaintilT  claims 
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twenty-five"  dollars  is  no  part  of  the  transcript,  which 
may  properly  contain  a  copy  of  the  record,  including  proc- 
ess, the  return  of  the  officers  thereon,  the  judgment,  exe- 
cution, if  any,  and  return  thereon,  and  a  copy  of  the  docket 
in  the^  case.  See  R.  S.,  Chap.  79,  Art.  XII,  sec.  2.  A  re- 
cital like  that  above  referred  to  is  not  evidence.  Section 
53,  chap.  79,  providing  for  the  consolidation  of  all  demands 
of  a  nature  to  be  consolidated,  has  no  application  where,  as 
here,  the  only  dispute  is  as  to  the  amount  appellee  was  en- 
titled to  recover.  It  has  been  said  to  be  "  intended  to  pre- 
vent a  multiplicity  of  suits  for  what  may  be  embraced  in 
one."     Waterman  v.  Bristol,  1  Gil.  593-598. 

The  suit  was  brought  to  recover  money  claimed  to  have 
been  collected  by  appellant  for  appellee  and  retained  by 
the  former.  Appellant  claimed  to  be  entitled  to  apply  a 
part  of  it  on  the  renewal  of  a  written  contract  which,  by 
its  terms,  had  expired.  It  had  never  been  renewed,  and 
the  fact,  if  fact  it  was,  that  after  its  expiration  some  serv- 
ices may  have  been  rendered  by  appellee  for  which  the 
latter  might  have  been  entitled  to  compensation  outside  of 
the  written  contract  can  scarcely  be  regarded,  under  the 
evidence,  as  entitling  appellant  to  treat  it  as  renewed  for 
another  year. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Ajjiinned, 

Mr.  Justice  Smith  took  no  part  in  the  decision  of  this 
case. 


Myrtle  6.  Mahler,  et  al.^  y.  Hercules  Sanche. 
Gen.  No.  11,397. 

1.  Additional  RECORD— ip/i€n  24ppeWa<e  Court  without  jurisdieiion 
to  permit  filing  of.  Where  the  appellant,  on  or  before  the  second  day 
of  the  term  to  which  the  appeal  is  taken,  does  not  file  a  transcript 
sliowing  the  existence  of  the  judgment  or  decree  appealed  from  and 
tlie  formal  requisites  to  transfer  the  cause  from  the  trial  to  the  Appellate 
Cf )urt,  the  latter  court  is  without  jurisdiction  to  permit  the  filing  of  an 
additional  transcript. 
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Bill  for  accounting,  etc.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1908.  Appeal  dis- 
missed.   Opinion  filed  January  6,  1905. 

Fkank  p.  Blaib  and  L.  A.  Gilmore,  for  appellants. 

Edward  J.  Hill,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

On  October  6,  1903,  appellants  filed  in  this  court  copies 
of  the  record  of  an  order  entered  on  the  6th  day  of  March, 
1903,  directing  that  an  injunction  order  theretofore  entered 
stand  in  abej'ance  pending  the  disposition  of  the  appeal  in 
said  cause,  and  granting  an  appeal  upon  the  defendants 
filing  a  good  and  sufficient  bond  in  the  sum  of  $3,000  within 
thirty  days  from  that  date.  The  record  so  filed  also  shows 
a  copy  of  an  appeal  bond  filed  and  approved  on  March  6, 
1903.  On  October  7,  1003,  appellants  suggested  a  diminu- 
tion of  record  and  was  given  twenty  days  to  supply  the 
record.  On  October  26, 1903,  appellants  filed  an  additional 
record  which  did  not  contain  the  final  decree  appealed 
from.  Appellee  filed  his  motion  to  dismiss  this  appeal  for 
want  of  sufficient  record  January  13,  1904,  and  on  January 
19,  1904,  this  motion  was  presented  to  the  court  and  taken, 
and  its  decision  was  reserved  to  the  final  hearing  of  the 
cause.  On  that  day  appellants  filed  a  supplemental  record 
showing  for  the  first  time  the  final  decree. 

Section  72  of  the  Practice  Act  required  appellant  to  file 
bis  transcript  in  the  office  of  the  clerk  of  this  court  on  or 
before  the  second  day  of  the  term  unless  further  time  was 
granted  by  this  court  upon  good  cause  shown.  *'  In  order 
to  obtain  further  time,  a  transcript  showing  the  existence 
of  a  judgment  in  the  trial  court  and  the  formal  requisites 
to  transfer  the  cause  from  the  trial  court  to  the  Appellate 
Court  should  be  filed  on  or  before  the  second  day  of  the 
term.  There  should  be  enough  to  show  a  judgment  or 
decree  of  the  court,  the  allowance  of  an  appeal  and  perfect- 
ing the  appeal  by  the  bond,  so  as  to  show  the  pendency  of 
the  cause  in  the  Appellate  Court  on  appeal.     With  such  a 
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transcript  authorizing  the  Appellate  Court  to  act,  the  ap- 
pellant may  make  an  application  for  an  extension  of  time 
to  complete  the  record."  Thomas  v.  Lumber  Co.,  185 
111.  376. 

No  such  transcript  was  filed  in  this  cause  on  or  before 
the  second  day  of  this  term.  The  court  therefore  was  with- 
out jurisdiction  to  extend  the  time  for  the  completion  of 
the  record.  That  order,  and  the  order  taking  the  case  for 
decision,  are  vacated  and  the  appeal  is  dismissed. 

Appeal  dismissed. 


Sarah  Aabnrgh  y.  Lucy  A.  Lydston,  et  al. 
Gen.  No.  11,418. 

1.  Fraudulent  convey ANCB—trfc«n  «o  deemed.  A  conveyance  by  a 
husband  to  his  wife  of  all  his  property  without  consideration  other  than 
tlie  purported  release  of  the  obligation  of  the  husband  thereafter  to  sup- 
port his  wife,  is  fraudulent  as  to  and  may  be  set  aside  at  the  instance 
of  creditors  existing  at  the  time  of  the  making  thereof. 

2.  Fraudulent  conveyance— presum^jfion  as  to.  The  presumption 
is  that  a  conveyance  made  by  a  husband  to  his  wife  at  the  time  of  his 
financial  embarrassment  is,  as  against  creditore,  voluntary  and  there- 
fore fraudulent  as  to  them. 

Bill  to  set  aside  fraudulent  conveyance.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Jiyige,  presidinpj. 
Hoard  in  the  Branch  Appellate  Court  at  the  October  term,  1903.  Re- 
versed and  remanded.     Opinion  61ed  January  6,  1905. 

Statement  by  the  Court.  Appellant,  Sarah  Auburijh, 
filed  her  bill  of  complaint  in  the  Superior  Court  of  (Jook 
County  to  set  aside  as  fraudulent  and  void  a  deed  executed 
by  George  N.  Lydston,  deceased,  in  his  lifetime,  to  the  de- 
fendant Lucy  A.  Lydston,  appellee,  then  his  wife  and  now 
his  widow,  conveying  to  her  certain  real  estate  described 
in  the  bill.  The  other  appellees,  children  and  heirs  at  law 
of  George  N.  Lydston,  were  also  made  defendants  to  the 
bill.  Answers  were  filed  by  the  defendants,  and  replica- 
tions to  the  answers.     On  final  hearing  the  bill  was  dis- 
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missed  for  want  of  equity,  and  complainant  prosecutes  this 
appeal  from  that  decree. 

There  is  no  controversy  as  to  the  material  facts.  Appel- 
lant when  thirteen  years  of  age  entered  the  employ  of 
Georo^e  N.  Lydston  and  appellee  Lucy  A.  Lydston,  his  wife, 
as  a  house  servant,  and  remained  with  them  in  that  capacity 
for  nearly  ten  years,  until  the  summer  of  1884,  when  Mrs. 
Lydston  went  east  with  her  children  and  complainant  left 
their  employ.  From  that  time  appellant  worked  in  vari- 
ous places,  and  in  1892  entered  the  employ  of  Marshall 
Field  &  Co.,  where  she  remained  until  the  hearing  in  this 
case. 

In  the  year  1888  appellant  loaned  to  or  deposited  with 
George  N.  Lydston  at  three  different  times,  small  amounts, 
making  a  total  of  $661,  which  she  had  saved  from  her  earn- 
ings. Lydston  was  engaged  in  the  business  of  a  saloon- 
keeper and  in  1888  he  had  a  saloon  on  Cottage  Grove 
avenue  in  Chicago.  In  June,  1890,  Lj^dston  sold  his  saloon 
for  $6,000.  Appellant,  hearing  of  the  sale,  went  to  him  for 
her  money.  Lydston  paid  her  $500  and  gave  her  his  note 
for  $161,  the  remainder  due  her  at  that  time.  This  note 
has  never  been  paid. 

When  Lydston  sold  his  saloon  it  appears  that  he  was 
largely  indebted  to  Chapin  &  Gore  and  to  Shibley  &  Co.,  and 
to  appellant  and  perhaps  others.  Prior  to  this  time  he  had 
been  a  speculator  for  years  on  what  is  called  the  Open  Board 
of  Trade,  and  continued  his  speculations  more  or  less  up  to 
the  time  of  his  last  sickness.  According  to  his  statement 
to  Thomas  Auburgh,  a  brother  of  appellant,  in  the  fall  of 
1890,  he  had  lost  all  his  money  on  the  Open  Board. 

On  January  15,  1891,  George  N.  Lydston  borrowed  of 
•  appellant  $500,  giving  her  his  note  for  that  amount  with 
interest  at  six  per  cent.  Within  a  month  after  borrowing 
this  money  of  appellant,  Lydston  executed  to  his  wife  the 
deed  sought  to  be  set  aside  conveying  to  her  the  house  and 
lot  known  as  No.  618  Washington  Boulevard,  Chicago, 
with  the  furniture  therein.  The  consideration  named  in 
the  deed  was  "  one  dollar  and  other  good  and  valuable  con- 
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sideration."  From  the  evidence  offered  by  appellees  it 
appears  that  the  actual  consideration  for  the  deed  was  a 
release  which  his  wife  gave  him,  releasing  him  from  all 
claims  for  support  in  the  future.  The  property  was  worth 
about  $S,000  and  was  incumbered  to  the  amount  of  $3,000 
at  the  time  the  deed  was  ^iven.  This  incumbrance  was 
afterwards  paid  by  appellee  G.  Frank  Lydston,  a  son. 
This  property  was  the  family  home  during  the  time  appel- 
lant worked  for  the  Lydstons. 

George  X.  Lydston  died  June  26,  1893,  intestate,  leaving 
no  estate,  and  leaving  debts  unpaid  of  about  $3,000,  which 
were  allowed  in  the  Probate  Court  against  the  estate,  in- 
cluding $0)61  and  interest  thereon  due  appellant. 

Henry  W.  Magke  and  Josiah  Bcrnham,  for  appellant 

Stedm  JLN  &  SoKLKE,  for  appcUces;  Daniel  Mokse  ELLiorr, 
of  counsel. 

Mr.  JrsTicB  Smith  delivered  the  opinion  of  the  court. 

At  the  time  the  conveyance  was  made  by  Lydston  to  his 
wife,  February  10, 1S91,  he  was  indebted  to  appellant  and 
others  in  large  amounts  and  was  in  embarrassed  circum- 
stances. The  projierty  described  in  the  deed  was  the  only 
proi>erty  he  had,  and  he  was  therefore  left  with  no  prop- 
ertv  with  which  to  meet  his  existing  liabilities.  It  is  not 
claimeil  by  apj^Uees  that  he  received  anything  in  the  way 
of  money  or  property  from  his  wife  in  exchange  for  the 
house  and  lot  which  he  conveyed  to  her.  The  papers  exe- 
cute^l  between  Lydston  and  his  wife  at  the  time  the  deed 
was  maile  show  that  the  only  thing  which  he  received  for 
the  transfer  of  his  house  and  lot,  and  an  assignment  of 
his  furniture  therein  to  his  wife,  was  a  paper  in  which  she 
purports  to  release  him  from  any  further  responsibility  for 
her  support.  Clearly,  then,  the  necessary  effect  of  the  deed 
was  to  hinder  and  delay  the  creditors  of  Lydston,  whose 
debts  then  existed.  Lydston  must  be  held  to  have  intended 
that  the  deed  would  have  that  effect.  ''  If  the  act  done 
-„;n  necessarily  have  the  effect  of  hindering  and  delaying 
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creditors,  the  law  presumes  that  it  was  done  with  that 
fraudulent  purpose  and  intent."  Harting  v.  Jockers,  136 
111.  632;  Moore  v.  Wood,  et  ah,  100  111.  451;  Emerson  v. 
Bemis,  69  111.  537;  Lukins  v.  Aird,  6  Wall.  78;  Bump  on 
Fraudulent  Con.,  216-282.  The  deed  was  then  presump- 
tively fraudulent  as  to  appellant  and  other  creditors  whose 
debts  existed  when  it  was  executed. 

There  is  another  presumption  &s  to  conveyances  from 
husband  to  wife  when  the  grantor  is  financially  embar- 
rassed, and  that  is  that  they  are  presumed  to  be  voluntary. 
Wait  on  Fraud.  Conv.,  sees.  7,  94;  Bobbins  v.  Armstrong, 
84  Va.  810.  These  presumptions  throw  the  burden  of 
establishing  the  fairness  and  good  faith  of  the  transaction 
upon  the  grantee,  Lucy  A.  Lydston.  The  only  answer 
made  |by  Mrs.  Lydston  to  this  situation  disclosed  by  the 
record  is  the  release  from  further  support  given  by  her  at 
the  time  the  conveyance  was  made;  and  therefore  the  final 
question  in  the  case  is  whether  or  not,  under  all  the  cir- 
cumstances disclosed  b}''  the  evidence,  this  release  makes 
the  transaction  fair  and  honest,  not  only  as  between  the 
parties  to  it  but  as  to  the  creditors  who  were  aflfected  by 
it.  We  are  of  the  opinion  that  it  does  not  relieve  the 
transaction  of  its  fraudulent  character.  If  we  consider  the 
release  in  question  as  good  in  law  and  as  constituting  a 
valid  consideration  for  the  deed  as  between  the  husband  and 
wife,  which  we  regard  as  very  doubtful,  but  express  no 
opinion  thereoh,  the  transaction  was  necessarily  a  disposi- 
tion of  all  the  property  Lydston  had  for  his  own  personal 
use  and  benefit.  By  the  making  of  the  deed  he  relieved 
himself  of  the  burden  of  supporting  his  wife  in  the  future, 
thus  securing  to  himself  a  continuinor  financial  benefit,  and 
at  the  same  time  withdrawing  the  property  conveyed  from 
his  estate  and  from  the  reach  of  his  creditors  in  the  ordi- 
nary proceedings  at  law  to  collect  their  debts. 

It  is  undoubtedly  true  that  Mrs.  Lydston  had  a  right  to 
be  supported  by  her  husband,  and  no  criticism  is  to  be 
made  of  any  reasonable  provision  for  that  purpose  accord- 
ing to  his  state  and  condition  in  life,  provided  enough  prop- 
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erty  is  left  for  the  payment  of  his  debts.  But, "  every  man 
is  bound  to  be  just  before  he  is  generous,"  and  this  rule 
will  not  tolerate  the  withdrawal  of  the  whole  of  his  estate, 
substantially,  from  the  reach  of  his  creditors  and  placing  it 
in  the  hands  of  his  wife,  for  her  benefit  or  for  his  own 
benefit.  Emerson  v.  Bemis,  69  111.  540.  The  conveyance 
of  the  property  in  question  to  Mrs..  Lydston  was  directly 
calculated  to  delay  and  hinder  the  creditors  of  George  N. 
Lydston  in  the  collection  of  their  debts,  and  has  had  that 
effect.  Lydston  must  be  held  to  have  intended  the  effect 
which  his  act  has  produced.  The  property  described  in  the 
deed  and  the  bill  of  complaint  should  be  made  subject  to 
the  payment  of  the  debt  of  appellant  as  a  prior  creditor  of 
Lydston. 

The  decree  must  be  reversed  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Beversed  a?id  remanded  with  directions. 


Chicago  City  Railway  Company  v.  Flora  Sugar. 

een.  No.  11,564. 

1.  Hypothbtical  question— wfccn,  improper,  A  hypothetical  ques- 
tion is  improper  which  calls  for  an  opinion  upon  an  ultimate  question 
of  fact  which  is  for  the  jury  to  ^decide  under  the  instructions  of  the 
court 

2,  Hypothetical  question— trTi^n,  improper,  A  hypothetical  ques- 
tion is  improper  which  is  involved,  obscure,  suggestive  and  leading. 

8*  Custom— tcfccn,  competent  upon  question  of  negligence,  A  cus- 
tom and  practice  with  respect  to  regulating  and  handling  cars  at  a 
street  crossing  is  competent  upon  the  question  of  the  negligence  of  the 
company  charged  to  have  taken  place  at  a  particular  crossing  included 
within  such  custom. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding. 
Hoard  in  the  Branch  Appellate  Court  at  the  October  term,  1903.  Re- 
versed and  remanded.  Opinion  filed  January  6,  1905.  Rehearing  de- 
nied January  24,  1905. 
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Statement  by  the  Court.  This  is  an  appeal  from  a  judg- 
ment of  the  Circuit  Court  of  Cook  county,  in  favor  of 
appellee  and  against  appellant  and  the  Chicago  Union  Trac- 
tion Company,  awarding  her  damages  for  injuries*  alleged 
to  have  been  sustained  while  she  was  a  passenger  on  one  of 
the  cars  of  the  latter  company,  in  a  collision  with  one  of 
the  cars  of  appellant  at  the  intersection  of  Twelfth  and 
Clark  streets  in  Chicago,  on  June  22, 1902. 

There  are  three  counts  in  the  declaration.  The  first  count 
charges  that  the  Chicago  Union  Traction  Company  is  a 
common  carrier  of  passengers  for  hire,  in  cars  operated  by 
it  on  tracks  running  along  Twelfth  street  in  Chicago,  and 
that  on  the  above  date  appellee  boarded  a  west-bound  car 
of  the  traction  company  and  paid  her  fare,  and  thereupon 
it  became  the  duty  of  the  traction  company  to  use  due  care 
and  diligence  to  convey  her  safely  to  her  destination,  which 
it  did  not  do,  but  on  the  contrary,  so  negligently  and  care- 
lessly operated  its  car  that  at  the  intersection  of  Clark  and 
Twelfth  streets,  it  ran  its  car  in  which  appellee  was  riding 
into  a  car  which  was  then  being  operated  by  appellant, 
whereby  plaintiff  was  injured.  This  count  shows  no  cause 
of  action  against  appellant.  The  second  and  third  counts 
of  the  declaration  set  up  the  same  state  of  facts  substan- 
tially, and  aver  that  both  the  traction  company  and  appel- 
lant negligently  and  carelessly  operated  their  respective 
cars  so  that  the  cars  came  into  collision,  whereby  the  plaint- 
iff, appellee,  was  seriously  injured.  Each  defendant  pleaded 
the  general  issue. 

The  record  shows  that  at  the  time  of  the  accident  the 
Chicago  Union  Traction  Company  was  operating  a  street 
railway  line  on  Twelfth  street,  which  crossed  Clark  street 
at  a  right  angle,  and  that  appellant  was  operating  a  street 
car  line  on  Clark  street,  the  tracks  of  both  companies  cross- 
ing each  other  at  the  intersection  of  the  streets  above  named. 
The  point  of  intersection  of  the  tracks  was  at  the  highest 
point  of  what  is  commonly  known  as  the  Twelfth  street 
viaduct.  The  collision  occurred  at  the  intersection  of  the 
north  track  on  T-welfth  street,  with  the  west  track  on  Clark 
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street,  at  about  ten  o'clock  in  the  evening.  The  traction 
company's  car  on  which  appellee  was  a  passenger,  ap- 
proached Clark  street  from  the  east,  and  stopped  for  a  few 
seconds *at  the  east  crossing  of  Clark  street,  and  then  moved 
rapidly  to  the  point  of  collision.-  Appellant's  car  was  a 
large  box  car  heavily  loaded  with  passengers.  It  was  ap- 
])roaching  the  point  of  the  intersection  of  the  tracks  on  an 
up-grade. 

William  J.  Hynes,  Samuel  S.  Page  and  Watson  J.  Ferry, 
for  appellant;  Mason  B.  Starring,  of  counsel. 

A.  B.  Melville  and  William  H.  Johnson,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court 

Two  points  are  relied  upon  by  appellant  to  reverse  the 
judgment:  First,  that  the  verdict  is  not  justified  by  the 
evidence;  and  second,  that  the  trial  court  erred  in  the  ex- 
clusion of  proper  evidence  offered  by  appellant. 

Inasmuch  as  we  are  of  the  opinion  that  the  judgment 
must  be  reversed  for  errors  in  rulings  on  evidence,  and  as 
the  evidence  on  the  second  trial  may,  and  probably  will, 
differ  from  the  evidence  now  before  us,  we  express  no 
opinion  upon  the  first  ground  urged. 

It  is  urged  that  the  trial  court  erred  in  sustaining  an  ob- 
jection to  the  hypothetical  question  put  to  Dr.  Leeming, 
(Abst.  91),  which,  after  reciting  that  two  physicians /bt^nd 
that  in  September,  1901,  certain  conditions  existed  as  to  a 
woman  about  nineteen  years  of  age,  and  after  stating  cer- 
tain facts  claimed  to  be  shown  by  the  evidence,  closes  as 
follows :  "  Would  you  attribute  the  condition  at  the  latest 
date  mentioned,  (just  before  the  trial,)  to  the  injuries 
claimed  existed  at  the  time  of  the  accident,  or  to  what  would 
you  attribute  them  ? "  The  -objection  was  based  on  the 
ground  of  incompetency,  and  that  the  hypothesis  was  not 
proper.  We  think  the  question  was  not  competent,  and 
that  the  court  did  not  err  in  sustaining  the  objection. 
Waiving  the  question  as  to  whether  the  hypotheses  were 
ijiproperly  stated,  for  that  would  lead  us  into  a  discussion 
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of  the  evidence  and  what  it  tended  to  prove,  the  question 
calls  for  an  opinion  upon  an  ultimate  question  of  fact  which 
was  for  the  jury,  under  the  instructions  of  the  court,  to 
decide.  A  physician  may  be  asked  whether  the  facts  stated 
in  a  hypothetical  question  are  medically  or  surgically  com- 
petent to  cause  and  bring  about  a  certain  condition  in  a 
person,  or  what  amounts  to  the  same  thing,  may  be  asked 
whether  a  given  condition  of  a  person  may  or  could  result 
from  and  be  caused  by  the  facts  stated  in  the  hypothetical 
question;  but  he  may  not  be  asked  whether  such  facts  did 
cause  and  bring  about  such  condition. 

If  the  witness  had  been  permitted  to  answer  the  question, 
he  would  have  usurped  the  province  of  the  jury.  I.  C.  R. 
K.  Co.  V.  Smith,  208  111.  612,  and  cases  there  cited.  Fur- 
thermore, the  question  is  involved,  obscure,  suggestive  and 
leading.  It  is  founded  in  part  upon  the  opinions  of  other 
physicians.  Any  responsive  answer  which  might  be  made 
to  it  would  be  liable  to  mislead  the  jury. 

The  trial  court  excluded  all  evidence  offered  by  appellant 
relating  to  a  practice  and  custom  alleged  to  exist  between 
the  defendants  as  to  giving  the  right  of  way  to  the  Clark 
street  cars  of  appellant  whenever  the  cars  of  the  defendants 
were  approaching  the  crossing  in  question  at  the  same  time. 
As  evidence  of  that  custom  appellant  sought  to  show  that 
a  bulletin  giving  directions  as  to  which  cars  should  have 
the  right  of  way  at  the  crossing,  was  posted  in  the  Lawn- 
dale  station  of  the  Chicago  Union  Traction  Company,  out 
of  which  the  traction  company's  Twelfth  street  track  ran. 
Several  witnesses,  employees  of  both  defendants,  were  put 
upon  the  stand  to  prove  such  custom  and  practice,  and  ap- 
propriate questions  were  asked  to  draw  from  them  the  de- 
sired evidence;  but  appellant  was  not  allowed  to  go  into 
the  question,  on  the  objection  of  the  traction  company, 
the  court  holding  that  it  would  be  opening  up  a  side  issue. 
Thus  the  question  was  presented  both  specifically  and 
broadly,  and  appellant  assigns  error  on  the  ruling. 

It  seems  to  us  clear  that  if  a  custom  and  practice  existed 
regulating  the  handling  of  cars  at  the  crossing,  it  would 
have  a  direct  bearing  upon  the  question  of  the  negligence 
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of  appellant.  While  it  could  not  be  regarded  that  a  rule 
or  custom  giving  appellant  a  superior  right  of  way  over 
the  crossing,  as  claimed  by  it,  would  have  the  effect  of  ab- 
solute exoneration  from  liability  for  negligence,  it  is  a 
proper  element  for  consideration  by  the  jury  in  determin- 
ing whether  one  or  both  of  the  defendants  were  exercising 
the  care  for  appellee's  safety  required  of  them  respectively 
by  law  in  the  operations  of  the  cars  before  and  at  the  time 
of  the  collision.  Such  a  practice  and  custom,  known  and 
relied  upon  by  the  defendants  and  their  employees,  would 
necessarily  enter  into  and  become  a  part  of  the  rea  gestcB  of 
the  collision  and  would  form  one  of  the  circumstances  sur- 
rounding the  accident,  just  as  any  other  fact  or  circum- 
stance which  existed  then  would  be  part  of  the  transaction. 
If  the  evidence  of  the  witnesses  had  been  that  such  a  prac- 
tice and  custom  existed  there,  regulating  the  duties  of  each 
defendant,  it  would  certainly  throw  light  on  the  question 
as  to  what  degree  of  care  was  observed  b}'  appellant.  That 
was  one  of  the  questions  to  be  passed  upon  by  the  jury, 
and  appellant  had  the  right  to  have  the  jury  enlightened 
by  all  the  facts  and  circumstances  surrounding  the  accident 
which  might  in  any  legitimate  way  affect  its  judgment. 
Cincinnati  Street  Ry.  Co.  v.  Alteraier,  6  Am.  Neg.  Rep.  179. 
It  was  held  in  St.  Louis  National  Stock  Yards  v.  Godfrey, 
198  111.  288,  when  evidence  was  admitted  by  the  trial  court 
as  to  the  usual  manner  of  conducting  the  business  of  appel- 
lant and  others  in  appellant's  yards,  that  "the  environment 
and  usual  manner  of  conducting  the  business  involved  at 
the  place  of  injury  is  competent  as  shedding  light  on  the 
acts  and  conduct  of  the  parties.''  The  cases  of  iforth  Chi- 
cago Street  R.  R.  Co.  v.  Irwin,  202  111.  345,  and  L.  S.  & 
M.  S.  R.  R.  Co.  V.  Brown,  123  111,  162,  hold  to  the  same 
general  effect,  that  the  existence  of  a  custom  enters  into  the 
consideration  of  the  question  of  negligence  and  that  evi- 
dence of  the  custom  is  proper. 

For  the  error  of  the  trial  court  in  excluding  the  evidence 
as  to  a  custom  and  practice  the  judgment  must  be  reversed 
.  id  the  cause  remanded  for  a  new  trial. 

Jieveraed  and  remanded. 
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Chicago  Union  Traction  Company  y.  Flora  Sugar. 
Gen.  No.  11.425. 

This  case  is  controlled  by  the  decision  in  Chicago  City 
Eailway  Company  v.  Sugar,  antej  p.  578. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding. 
Hi?ard  in  the  Branch  Appellate  Court  at  the  October  term,  1903. 
Reversed  and  remanded.  Opinion  filed  January  6,  1905.  Rehearing 
denied  January  ^,  1905. 

John  A.  Eose  and  Louis  Boisot,  for  appellant;  W.  W. 
GtTRLEY,  of  counsel. 

A.  B.  Melville  and  William  H.  Johnson,  for  appellee. 

Per  Curiam. 

The  judgment  in  this  record  having  been  reversed  by 
this  court  in  Chicago  City  Kailway  Company  v.  Flora 
Su;^ar,  anUj  p.  578^  the  same  order  must  be  entered  in  this 
case. 

Beversed  and  remanded. 
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APPELLATE  COURT  OF  ILLINOIS, 

DURING  THE  YEAR  1905. 


James  0.  Hinkley^  for  nse»  etc.,  y.  Champaign  National 

Bank. 

1.  Warranty— eajfcnf  of,  upon  assignment  of  Judgment  An  as- 
signment of  a  judgment  which  contains  mere  words  of  description  and 
transfer,  does  not  warrant  anything  more  than  that  a  judgment  was 
entered  in  due  form  of  law,  that  the  court  had  *  jurindiction  to  enter  it, 
that  it  IB  genuine,  and  has  not  been  paid,  released  or  otherwise  nulli- 
fied. 

2.  Caveat  emptor— fo  what  rule  of,  applies.  The  rule  of  caveat 
emptor  applies  as  against  the  purchaser  of  a  judgment  who  receives  an 
assignment  thereof  by  an  instrument  containing  no  express  warranty. 

Action  of  covenant.  Error  to  the  Circuit  Court  of  Champaign  County; 
the  Hon.  Francis  M.  Wright,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1902.    Affirmed^     Opinion  filed  January  6, 1905. 

Benson  Landon  and  SrENCER  M.  White,  for  plaintiff  in 
error. 

Wolfe  &  Mulliken,  Eoyal  Wright  and  Thomas  J.  Smith, 
for  defe^dant  in  error. 

Mr.  Justice  Gest  delivered  the  opinion  of  the  court. 
This  is  a  suit  in  covenant  by  J.  O.  Hinkley  for  the  use 
of  J.  B.  Meneley,  upon  the  following  instrument : 

"This  indenture,  made  the  17th  day  of  December,  one 
thousand  eight  hundred  and  ninety-six,  between  the  Cham- 
paign National  Bank,  a  corporation,  of  the  first  part,  and 
James  O.  Hinkley,  of  Chicago,  of  the  second  part. 

WITNESSETH  :  Whercas,  the  said  party  of  the  first  part, 
on  the  15th  day  of  December,  one  thousand  eight  hundred 
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a:n(l  ninety-six,  recovered  a  judgment  in  the  Circuit  Court 
of  Cook  County,  Illinois,  Gen.  No.  164,966,  against  George 
C.  Meneley,  for  twenty-six  hundred  and  thirty-three  dollars 
and  costs  of  suit^  as  will,  by  the  record  thereof,  more  fully 
appear. 

Now,  THIS  INDENTURE  WITNESSETH:  That  the  Said  party 
of  the  first  part,  in  consideration  of  twent3''-six  hundrei 
and  thirty-three  dollars,  to  it  duly  paid  before  the  sealing 
and  delivery  of  these  presents,  (the  receipt  whereof  is 
hereby  acknowledged)  has  sold,  assigned,  transferred  and 
set  over,  and,  by  these  presents  does  sell,  assign,  transfer 
and  set  over  unto  the  said  party  of  the  second  }5art,  and  his 
assigns,  the  said  judgment,  and  anj'-andall  sum  and  sums  of 
money  that  may  be  had  or  obtained  by  means  thereof,  or  on 
any  proceedings  to  be  had  thereupon. 

And  the  said  party  of  the  first  part  does  hereby  consti- 
tute and  appoint  the  said  party  of  the  second  part," and  his 
executors,  administrators  and  assigns,  its  true  and  lawful 
attorney,  irrevocably,  with  power  of  substitution  and 
revocation,  for  it,  and  in  its  name,  and  in  the  name  and 
names  of  its  successors  or  assigns,  but  for  the  sole  use  and 
benefit  of  the  said  party  of  the  second  part,  and  at  his  own 
cost  and  charges,  to  ask,  demand  and  receive,  and  to  sue 
out  executions,  and  other  writs,  and  take  all  lawful  ways 
for  the  recovery  of  the  money  due,  or  to  become  due,  on 
the  said  judgment,  and,  on  payment,  to  acknowledge 
satisfaction,  or  discharge  the  same;  and  attorneys,  one  or 
more,  under  him,  for  the  purpose  aforesaid,  to  make  and 
substitute,  and  the  same,  at  pleasure,  again  to  revoke,  hereby 
ratifying  and  confirming  all  that  his  said  attorney  or  sub- 
stitute shall  lawfully  do  in  the  premises. 

And  the  said  party  of  the  first  part  does  covenant, 
that  there  is  now  due  on  the  said  judgment  the  sum  of 
twenty-six  hundred  and  thirty-three  dollars,  and  that  it  will 
not  collect  or  receive  the  same  or  any  part  thereof,  nor 
release  or  discharge  the  said  judgmenc,  but  will  own  and 
allow  .all  lawful  proceedings  therein,  the  said  party  of  the 
second  part  saving  the  said  party  of  the  first  part  harmless 
of  and  from  any  cost  and  charges  in  the  premises. 
Champaign  National  Bank, 

By  Edw.  Bailey,  Brest,     [seal] 

Sealed  and  delivered  in  the  presence  of  Thomas  J. 
Smith.  J.  F.  Hessel, 

(The  Champaign  National  Bank, 
[seal] 
Champaign,  Illinois.) " 
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The  declaration  sets  out  the  assignment  in  haec  verla^ 
and  for  breach  of  covenant  therein  avers,  omitting  some 
verbiaf^e,  "  that  there  was  not  then  and  there  due  the  sum 
of  twenty  six  hundred  and  thirty-three  dollars,  or  any  suta 
whatsoever  on  the  said  judgment;  that  the  said  judgment 
in  the  said  deed  or  assignment  of  judgment  mentioned  was 
then  anil  there  void,  and  was  then  and  there  a  pretended 
judgment  entered  by  confession  on  a  warrant  of  attorney, 
and  that  afterwards,  on.  the  20th  day  of  January^  1900,  on 
motion  of  said  George  0.  Meneley,  the  said  judgment  was 
opened,  and  said  George  C.  Meneley  let  in  to  defend  on  the 
merits,  the  said  judgment  to  stand  as  security;  and  that 
afterwards,  at  the  April  term,  1901,  of  the  said  Circuit 
Court  of  Cook  county,  a  trial  by  jury  was  had  of  said  cause 
and  a  verdict  rendered  for  the  defendant  therein,  said  George 
C.  Meneley,  and  that  afterwards,  at  the  May  term,  1901,  of 
the  said  Cook  county  Circuit  Court,  a  judgment  was  entered 
on^said  verdict  against  the  said  Champaign  National  Bank  for 
costs  of  said  suit,  of  all  which  proceedings  said  Champaign 
National  Bank  had  notice,  whereby  the  said  judgment  in 
the  said  deed  or  assignment  became  wholly  lost  to  plaintiff." 
The  defendant  bank  demurred  to  the  declaration,  the  court 
overruled  its  demurrer,  whereupon  it  filed  a  plea  of  non  est 
factum^  not  sworn  to,  and  divers  other  pleas.  Afterwards 
it  was  stipulated  that  the  defendant  might  introduce  any 
evidence  which  would  be  a  valid  defense,  if  well  pleaded, 
and  that  a  jury  be  waived  and  the  cause  tried  by  the  court. 
The  cause  was  so  tried,  the  finding  was  for  defendant,  and 
judgment  entered  against  plaintiff  for  costs.  Upon  the 
trial,  counsel  for  plaintiff,  Hinkley,  introduced  in  evidence 
the  said  assignment  of  judgment,  the  original  notes  signed 
by  George  C.  Meneley,  payable  to  J.  F.  Hessel,  and  en- 
dorsed by  Hessel  to  Champaign  National  Bank;  also  the 
declaration  and  cognovit  in  the  suit  of  the  Bank  v.  George 
C.  Meneley,  a  certified  copy  of  the  judgment  in  that  case, 
which  was  entered  December  15,  1896,  in  the  Cook  county 
Circuit  Court,  Judge  Clifford  presiding:,  for  $2,633;  also 
execution  thereon  issued  December  16,  1896,  and  also  exe- 
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cation  issued  October  22,  1897,  which  was  returned  in  no 
part  satisfied;  the  files  and  records  showing  the  opening  of 
the  judgment,  plea  of  defendant  George  C.  Meneley,  trial 
of  that  cause,  and  judgment  setting  aside  the  original 
judgment  and  adjudging  costs  against  the  bank.  Plaintiff 
also  made  proof  showing  that  the  said  judgment  against 
Meneley,  or  the  major  part  of  it,  if  it  had  not  been  set  aside 
could  have  been  collected  by  certain  proceedings  in  gar- 
nishment, which  had  been  instituted.  The  Circuit  Court 
admitted  evidence  on  the  part  of  defendant  which  appears 
to  show  that  the  bank  paid  nothing  for  the  notes,  and 
received  no  benefit  from  the  assignment  of  the  judgment; 
that  Meneley,  the  maker  of  the  notes,  was  insolvent  and 
execution  proof;  that  he  had  a  suit  pending  against  the 
Chicago  City  Railway  Company  for  personal  injuries 
suffered  by  him  through  its  alleged  negligence;  that  one 
Starring  was  an  attorney  and  claim  agent  for  that  company; 
that  Hessel,  the  payee  of  the  notes,  negotiated  a  sale  of  the 
notes  to  Starring  for  the  company  to  use  as  an  off-set 
against  any  judgment  that  Meneley  might  get  against  the 
company;  that  the  amount  to  be  paid  for  the  assignment 
was  84:50;  that  before  the  money  would  be  paid,  the  notes 
should  be  transferred  to  some  third  party,  judgment  entered 
thereon,  and  assignment  of  the  judgment  made  for  the 
accommodation  of  Hessel  and  the  company;  that  Hessel 
arranged  to  have  the  judgment  entered  in  the  name  of  the 
bank;  that  the  assignment  was  made  to  Hinkley  at  the 
direction  of  Starring;  the  $450  were  paid  to  Hessel's  attor- 
ney, and  he,  the  attorney,  sent  his  check  for  $400  to  the 
bank  or  Hessel,  payable  to  the  order  of  the  bank,  and  that 
Hessel  got  that  amount  of  money  from  the  bank.  The 
bank  profited  nothing.  It  seems  from  the  evidence  as  taken 
that  Hinkley  was  a  mere  accommodation  holder  of  the 
assignment  for  the  railway  company,  as  the  bank  was  of  the 
notes  and  judgment  for  Hessel  and  the  railway  company. 
By  the  assignment,  as  it  turned  out,  Hessel  got  $400,  the 
bank  got  nothing  but  this  law  suit,  and  the  railway  com- 
pany appears  to  be  out  to  the  extent  of  $450.    It  is  claimed 
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by  counsel  for  plaintiflF,  Hinkley,  that  all  this  evidence  is 
incompetent.  In  the  view  we  take  of  the  case  we  deem  it 
unnecessary  to  take  time  or  space  to  discuss  or  determine 
that  question.  There  is  no  question  of  fraud  in  the  case. 
It  is  true  the  plaintiff  avers  that  the  said  judgment  men- 
tioned in  the  assignment  was  a  pretended  judgment,  and 
was  void,  but  the  proof  fails  to  establish  the  averment.  On 
the  contrary,  the  plaintiff  proved  that  the  judgment  was 
not  pretended,  but  real,  not  void,  but  voidable,  in  the  event 
JVIeneley  should  be  let  in  to  plead  in  the  cause  and  make  his 
defense,  as  was  done.  If  the  averment  of  the  declaration 
that  the  judgment  was  void  were  proven,  a  very  different 
case  would  be  presented.  The  determination  of  the  cause 
depends  upon  what  covenants,  implied  or  express,  are  con- 
tained in  the  assignment.  Appellant  contends  that  appellee 
by  implication  and  by  express  terms  warrants  that  the 
judgment  thus  assigned  is  a  valid  judgment,  and  that  the 
amount  named  is  due  thereon.  If  this  contention  be  right, 
appellant  is  entitled  to  recover,  unless  the  evidence  above 
referred  to  makes  a  defense.  We  do  not  agree  to  appellant's 
contention.  We  will  assume  thata  valid  judgment  is  one  that 
cannot  be  successfully  assailed  by  any  proceeding  at  law  or  in 
equity.  Counsel  cite  authorities  which  do  sustain  their 
position  that  the  general  language  of  the  assignment,  the 
mere  words  of  description  and  transfer  of  the  judgment, 
constitute  an  implied  warranty  that  the  judgment  is  valid. 
Arnold  v.  Hickman,  6th  Mumford  (Va.),  16;  Miller  v.  Dugan, 
36  Iowa,  433;  Emerson  v.  Knapp,  75  Mo.  App.  92,  and 
some  other  authorities  support  that  proposition,  but  as  we 
view  the  question,  those  authorities  do  not  announce  the 
correct  rule,  nor  the  rule  as  settled  in  this  state.  There  is 
no  implied  warranty  in  the  mere  assignment  of  a  judgment 
that  it  is  impregnable.  The  implied  warranty  is  that  it  is  a 
genuine  judgment;  that  in  due  form  of  law  a  judgment  was 
entered;  that  the  court  had  jurisdiction  to  enter  it,  and 
that  it  has  not  been  paid,  released  or  otherwise  nullified. 

A  judgment  is  not  a  negotiable  instrument   or  writing; 
it  is  a  mere  chose  in  action;   the  doctrine  of  caveat  emptor 
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applies  to  the  purchaser  thereof.  If  such  purchaser  desires 
warranty  beyond  what  is  so  implied,  as  above  stated,  he 
must  see  to  it  that  he  gets  it  in  express  terms.  This  is  not 
an  open  question  in  this  state.  While  the  precise  question 
has  not  been  decided  in  terms,  it  has  been  substantially. 
In  First  National  Bank  v.  Drew,  191  III.  186,  the  subject 
of  implied  warranty  on  sale  of  mere  choses  in  action  is  dis- 
cussed at  length,  some  former  decisions  of  the  court  upon 
the  same  subject  are  cited,  and  the  doctrine  as  hereinabove 
stated  is  again  announced  and  approved.  We  deem  further 
discussion  of  that  question  unnecessary. 

There  being  then  no  implied  covenant  in  the  assignment 
that  the  judgment  is  proof  against  all  attack,  it  remains  to 
be  considered  whether  there  be  any  such  expressed  covenant. 
It  is  urged  by  counsel  for  appellant  that  the  words,  "  The 
said  party  of  the  first  part  does  covenant  that  there  is  now 
due  on  the  said  judgment  the  sum  of  twenty-six  hundred  and 
thirty-three  dollars"  are  a  covenant  that  the  judgment  is 
a  valid  judgment.  We  do  not  think  that  a  fair  construc- 
tion of  the  above  quoted  words  warrant  the  conclusion 
drawn  by  counsel.  The  natural  and  reasonable  meaning 
.which  would  be  given  to  those  words  by  either  lawyers  or 
laymen  is,  that  the  assignor  had  received  no  payment 
thereon.  It  is  as  if  it  read,  "does  covenant  that  nothing 
has  been  paid  on  said  judgment,  there  is  now  due  thereon 
the  sum  of  twenty-six  hundred  and  thirt^^-three  dollars." 
When  the  words  in  the  immediate  connection  are  read  also, 
the  meaning,  if  obscure  before,  becomes  perfectly  clear. 
The  language  is,  "And  the  said  party  of  the  first  part  does 
covenant  that  there  is  now  due  on  the  said  judgment  the 
sum  of  twenty-six  hundred  and  thirty-three  dollars  and 
that  it  will  not  collect  or  receive  the  same  or  any  part 
thereof  nor  release  or  discharge  the  said  judgment."  That 
is,  the  assignor  covenants  that  nothing  has  been  or  will  be 
paid  to  him  on  the  judgment.  If  it  had  been  contemplated 
by  the  parties  to  make  assurance  that  the  judgment  was  a 
valid  judgment, not  successfully  assailable  by  any  future  pro- 
ceeding at  law  or  in  equity,  other  language  than  was  used 
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would  naturally  have  been  used.  Naturally  it  would  have 
been  written  "that  the  said  judgment  is  a  valid  judgment" 
or  some  other  words  of  like  import.  When  the  question  is 
put  concerning  a  note,  bond,  judgment  or  other  like  writing, 
how  much  is  due  on  it,  the  answer  expected  is  not  that 
it  is  a  valid  instrument,  but  that  so  much  remains  unpaid. 
At  the  most,  it  is  only  by  argument  and  inference,  by  im- 
plication, that  it  can  be  said  that  the  language  used  conveys 
the  idea  of  validity.  The  reasoning  is,  the  sum  of  $100  is 
due  on  this  judgment,  therefore  the  judgment  is  a  valid 
judgment;  for  unless  it  were  a  valid  judgment  there  could 
not  be  anything  due  on  it.  Counsel  for  appellant  cite 
Hurd,  Adm'r,  v.  Slaten,  43  111.  348.  Hurd  was  administrar 
tor  of  the  estate  of  one  Darr.  Darr  had  recovered  a  judg- 
ment against  one  Miller  and  assigned  it  to  Slaten.  The 
assignment  contained  the  following:  "Covenanting  that 
the  sum  of  four  hundred  and  seventy-eight  dollars  including 
the  interest  and  cost  is  due  thereon."  Before  the  assign- 
ment was  made  an  execution  had  been  issued  on  the  jud<r- 
ment  and  Darr's  attorney  had  receipted  upon  it  full 
payment  to  him.  The  opinion  of  the  court  reads :  "  It 
is  clear  that  Darr  by  this  writing  covenanted  that  this 
judgment  against  Miller,  in  his  favor,  was  unsatisfied  and 
that  it  amounted  to  four  hundred  and  seventy-eight  dollars, 
for  which  the  Slatens  paid  value."  The  language  of  that 
covenant  is  precisely  the  same  in  substance  as  in  the  cove- 
nant under  consideration.  It  is  said  by  the  court  to  be 
clear  that  the  meaning  of  the  words  is  that  the  judgment 
is  "  unsatisfied."  So  here,  the  clear  meaning  of  the  cove- 
nant is  that  the  judgment  against  Meneley  is  wholly  un- 
satisfied. Bennett  v.  Beachara,  61  N.  Y.  Ct.  of  Appeals, 
222,  and  Jansen  v.  Ball,  6  Cowen,  628,  are  cited  by  appel- 
lant. In  the  Bennett  case  the  covenant  in  the  assignment 
was  that  the  sum  of  $1,034.46  was  due  on  the  judgment 
The  fact  was  that  the  only  solvent  defendant  to  the 
judgment  had  been  released  before  the  assignment  was 
made.  There  was  in  legal  effect  no  such  judgment  in 
existence  as  described  in  the  assignment.    In  the  Jansen 
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case  there  was  "  warrant  that  all  the  above  sum  remains 
due  and  unpaid."  In  fact  no  such  judgment  had  ever  been 
recovered.  There  was  no  judgment  in  existence,  the  as- 
signor was  liable  on  the  implied  covenant  of  the  assign- 
ment that  a  genuine  judgment  existed.  In  the  case  at  bar 
no  such  conditions  exist  as  in  the  two  cases  last  referred  to. 
Here  there  was  a  genuine  judgment  in  existence  and  no 
release  thereof  and  no  payments  made  thereon.  If  the 
purchaser  of  a  genuine  unsatisfied  judgment  desires  assur- 
ance that  it  is  valid  proof  against  assault,  he  must  take 
proper  covenant  therefor.  As  is  said  in  Otis  v.  Cullum,  92 
U.  S.  447 :  "  If  the  buyer  desires  special  protection  he 
must  take  a  guaranty.  He  can  dictate  its  terms  and  refuse 
to  buy  unless  it  be  given.  If  not  taken  he  cannot  occupy 
the  vantage  ground  upon  which  it  would  have  placed 
him." 

We  find  in  this  record  no  breach  of  either  implied  or  ex- 
press covenant  and  the  judgment  will  be  affirmed. 

Affirined. 


James  Downey,  et  al.^  v.  The  People  of  the  State  of 
Illinois^  for  use  of  J.  P.  Butler. 

1.  Docket  op  justice— ejfcc*  o/,  as  evidence.  The  docket  of  a  jus- 
tice of  the  peace  being  a  book  provided  to'be  kept  by  law,  is  competent 
evidence  to  establish  facts  properly  recited  therein  pursuant  to  law,  and 
the  entries  therein  made  in  the  course  of  a  suit  before  such  justice,  con- 
stitute a  record  which  cannot  be  contradicted  by  parol. 

2.  Payment— rr/iaf  conclvsive  proof  of.  In  an  action  against  a  con- 
stable for  his  alleged  failure  to  turn  over  the  proceeds  of  a  judgment 
collected  by  him,  an  entry  of  payment  made  by  the  justice  of  the 
peace  wlio  entered  such  judgment  is  conclusive  proof  of  the  fact  of 
payment. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  McLean  County;  the  Hon.  Colostin  D.  Myers, 
Judge,  presiiling.  Heard  in  this  court  at  the  November  term,  1903. 
Reversed.     Opinion  filed  January  6,  1905. 

L.  0.  Hay,  for  appellants. 

John  E.  Pollock,  for  appellee. 
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Mb.  Justicb  Gest  delivered  the  opinion  of  the  court. 
Downey  is  a  constable  of  McLean  county.  Butler  ob- 
tained a  judgment  against  A.  and  O.  Johnson  in  August, 
1896,  before  Alex.  Steele,  a  justice  of  the  peace  of  McLean 
county,  for  the  sum  of  $30.  Execution  was  issued  and 
placed  in  Downey's  hands  as  constable. 

This  suit  was  commenced  before  a  justice  against 
Downey,  the  constable,  and  D.  T.  Foster  and  A  N.  Rine- 
hart,  sureties  on  his  official  bond,  to  recover  the  amount 
collected  on  the  judgment.  Appeal  was  taken  from  the 
judgment  of  the  justice  to  the  Circuit  Court,  trial  was  had 
before  the  court  without  a  jury  and  judgment  rendered  for 
plaintiff  and  against  all  the  defendants  for  the  amount  of 
the  constable's  bond  as  debt  and  for  $39.S7  damages  and 
for  costs,  debt  to  be  discharged  on  payment  of  damages 
and  costs. 

The  plaintiff  offered  in  evidence  on  the  trial  the  con- 
stable's bond  and  the  docket  of  the  justice  before  whom 
the  judgment  in  controversy  was  obtained.  Justice  Steele 
had  died  before  the  time  of  the  trial  and  his  docket  was 
presented  by  Justice  Heineman,  to  whom  it  had  been  de- 
livered as  provided  in  such  case.  The  docket  shows  upon 
its  face  the  entry  of  judgment,  issuance  of  execution  and 
delivery  thereof  to  James  Downey,  constable,  and  then 
appear  these  entries : 

"  1896,  Sept    7,  the  defendants  paid $2  50 

1896,  Sept.  15,     "  «  «     3  00 

«         "      21,    "  "  «     2  50 

«  "      28,     "  "  "     3  00 

«      Oct.      5,     "    J.  D.  «     2  50 

«         «        13,     "  «     3  00 

«        «       19,     "    J.  D.  «     2  50 

«        «       26,     «  «     3  00 

1896,  Oct.  26,  received  twenty  dollars  to  apply  on  the 
claim  by  James  Downey,  agt.  of  J.  P.  Butler. 
1896,  Nov.  2.  Deft,  paid  $2.55. 

1896,  Nov.  2,  and  returned  satisfied  in  full,  as  per  receipt 
on  docket  by  James  Downey,  const" 
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The  docket  was  admitted  in  evidence  over  the  defend- 
ants' objection. 

J.  P.  Butler  testified,  in  his  ow;i  'behalf,  that  no  money 
on  that  judgment  had  ever  been  paid  to  him  by  Downey  or 
any  one  else;  that  Downey  said  he  had  paid  it  to  him,  but 
that  he  in  fact  never  had  paid  it. 

The  defendant,  Downey,  testified  that  the  different  items 
of  money  mentioned  and  entered  on  the  docket  were  paid 
in  to  Justice  Steele;  that  Steele  notified  him  the  money 
had  been  paid  in  and  told  him  to  notify  Butler;  that  he  did 
notify  Butler;  that  Butler  asked  him  to  get  it  and  bring  it 
down  to  him,  and  that  he  did  so  get  it  from  Steele  and 
took  it  to  Butler  and  handed  it  to  him  but  took  no  receipt 
for  it;  that  he  paid  it  to  Butler  after  the  execution  had 
been  returned  by  him. 

The  execution  was  not  offered  in  evidence.  The  only 
evidence  to  show  that  Downey  received  any  money  on  the 
execution  or  at  any  time  had  any  of  the  money  paid  on 
the  judgment  in  his  possession  is  the  statements  on  the  jus- 
tice's docket  and  Downey's  statement  that  he  got  the  money 
from  Steele  and  delivered  it  to  Butler. 

The  docket  is  the  docket  of  the  justice,  not  of  the  con- 
stable. The  justice  alone  has  authority  to  make  any  en- 
try therein.  No  constable  has  authority  to  write  anything 
whatever  in  the  record  of  any  cause  appearing  therein. 
The  docket  is  a  book  provided  by  law  to  be  kept  by  the 
justice,  and  his  proper  entries  therein,  made  in  the  course 
of  a  suit  or  the  execution  of  the  judgment  therein,  consti- 
tute a  record,  and  a  record  which  cannot  be  contradicted  by 
parol;  it  imports  verity  to  the  same  degree  as  does  the  rec- 
ord of  any  court  commonly  designated  as  a  court  of  record. 
The  entries  of  payment  therein  were  proper  entries  to  be 
made  by  the  justice,  showing  satisfaction,  to  that  extent,  of 
the  judgment.  These  entries  show  the  judgment  was  sat- 
isfied in  full  by  payment  to  the  justice.  The  entries  accord 
entirely  with  the  testimony  of  Downey  that  the  money 
was  paid  to  Steele. 

Section  10  of  article  11  of  chapter  79,  relative  to  justices 

Vol.  CXY  II  38 
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under  her  control  two  certain  promissory  notes,  each  dated 
December  4,  1900,  each  for  the  sum  of  $S92.50,  one  payable 
September  1,  1901,  the  other  payable  February  1,  1902, 
both  payable  to  said  Frederick  Klor  and  signed  by  said 
Eliza  Mohlkej  also  a  chattel  mortgage  of  same  date  as  the 
notes,  made  by  said  Eliza  Mohlke  as  mortgagor,  to  said 
Klor  as  mortgagee,  and  duly  recorded  in  Sangamon  count\% 
and  that  said  notes  and  mortgages  are  the  property  of  said 
estate.  The  petition  was  filed  in  the  County  Court  of  San- 
gamon county  July  22,  1901,  and  on  the  same  day  the 
County  Court  ordered  citation  to  issue  against  said  Eliza 
Mohlke  and  thereupon  on  the  same  day  citation  was  issued 
returnable  to  the  August  term,  1901,  of  the  said  County 
Court,  which  citation  was  duly  served  on  Eliza  Mohlke. 

At  the  August  term  the  petitioner,  Katie  C.  Moore,  ap- 
peared in  person  and  by  attorney,  and  the  defendant  Mohlke 
also  appeared  in  person  and  by  attorney,  and  therenpon 
Mrs.  Mohlke  was  examined  under  oath  by  petitioner  and  the 
court  heard  other  evidence  adduced  by  the  petitioner  and 
the  defendant,  and  ordered  that  the  said  notes  and  mort- 
gage be  turned  over  and  surrendered  by  defendant  Mohlke 
to  petitioner  as  administratrix  aforesaid.  There  were  no 
pleadings  in  the  County  Court  except  the  said  petition  nor 
was  any  objection  made  in  any  form  to  the  sufficiency  of 
the  petition.  The  defendant  appealed  to  the  Circuit  Court 
of  Sangamon  county.  At  the  November  term  of  the  said 
Circuit  Court  the  defendant  moved  the  court  to  quash  the 
citation,  setting  forth  divers  grounds.  The  court  overruled 
the  niotion  and  the  defendant  Mohlke  .filed  an  answer 
under  oath  to  the  petition.  At  the  March  term,  1903,  the 
court  heard  the  cause  upon  the  said  petition  and  answer 
and  evidence  produced  by  the  respective  parties,  and  made 
the  same  order  as  the  County  Court  had  entered,  that  said 
Mohlke  surrender  said  notes  and  mortgage  to  said  adminis- 
tratrix, Katie  C.  Moore,  and  pay  the  costs  of  the  proceed- 
ing. From  this  order  the  said  defendant  Mohlke  has 
appealed  to  this  court. 

It  is  very  earnestly  and  forcibly  argued  by  counsel  for 
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appellant  that  the  petition  or  aflBdavit  on  which  the  cita- 
tion was  issued  was  insufficient  and  that  his  motion  to  quash 
the  citation  should  have  been  sustained;  that  proper  and 
sufficient  statement  should  be  made  in  the  affidavit,  or  the 
citation  and  all  proceedings  thereunder  would  be  void  for 
want  of  jurisdiction. 

The  language  of  the  section  is  not  clear.  It  will  be  no- 
ticed there  is  no  requirement  that  an  affidavit  or  sworn 
petition  should  be  filed.  The  terms  are :  "  If  any  executor 
*  *  *  shall  state  upon  oath  to  any  County  Court,"  etc. 
Doubtless  an  affidavit  is  usually  filed  but  it  is  not  required. 
The  statute  refers  to  the  property  concerning  which  the 
proceeding  is  instituted  as  "  belonging  to  any  deceased 
person!"  That  language  taken  literally  does  not  state  the 
legislative  intent;  a  dead  man  can  own  no  property;  there 
is  no  property  "  belonging  to  any  deceased  person."  Some 
words  must  be  supplied.  If  the  words  "at  his  death  "  are 
added,  the  phrase  then  reads  "  belonging  to  any  deceased 
person  at  his  death,"  and  is  intelligible;  and  yet  with  the 
addition  of  these  words  the  language  is  obscure  in  another 
particular.  Does  the  section  mean  any  and  all  property 
"  belonging  to  any  deceased  person  at  his  d^ath  "  or  only 
property  of  that  description  which  has  not  been  previously 
reduced  to  possession  by  the  executor  or  administrator? 
It  is  manifest  to  us  that  what  is  intended  is  as  last  men- 
tioned. The  scope  of  the  statute  is  to  enable  the  personal 
representative  of  the  deceased  to  obtain  possession  of  the 
property  belonging  to  deceased  at  the  time  of  his  death. 
If  at  any  time  after  the  personal  representative  obtains 
possession  he  loses  or  parts  with  the  possession  he  must 
bring  his  appropriate  action  at  law  to  regain  it.  And  in 
any  case,  where  the  property  did  not  belong  to  the  deceased 
at  the  time  of  his  death,  the  power  of  the  court  under  the 
section  cannot  be  successfully  invoked.  Jurisdiction  is 
either  of  the  person  or  the  subject-matter.  There  is  no 
question  of  jurisdiction  of  the  person  of  the  appellant, 
Mohlke.  She  was  served  with  the  citation  and  duly  ap- 
peared in  person  and  by  attorney  in  the  County  Court,  and 
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in  the  County  Court  no  objection  was  made  by  her  to  the 
affidavit  or  citation;  the  court  proceeded  with  the  hearing 
and  made  its  order  against  appellant  and  she  thereupon 
appealed  to  the  Circuit  Court  In  the  Circuit  Court  for  the 
first  time  she  objected  to  the  affidavit,  and  upon  the  ground 
that  the  court  had  no  jurisdiction  of  the  subject-matter. 
The  statute  provides  for  no  written  pleadings,  fpr  no  bill 
or  petition  or  affidavit,  no  demurrer  or  answer,  yet  it  is  an 
equitable  proceeding,  and  when  papers  are  filed  we  think 
they  should  be  considered  and  treated  as  pleadings  in  equity. 
Martin  v.  Martin,  170  111.,  p.  27.  The  motion  of  defendant 
to  quash  the  citation  was  in  the  nature  of  a  demurrer  to  the 
affidavit,  treating  that  as  a  bill  or  petition.  When  that 
was  overruled  by  the  Circuit  Court,  the  defendant  cohld 
have  abided  by  her  demurrer  if  she  saw  fit.  She  answered 
and  the  court  proceeded  with  the  hearing.  Upon  the  hear- 
ing the  only  question  litigated  was  whether  th«  defendant 
had  in  her  possession  two  notes  and  a  chattel  mortgage 
"  belonging  to  the  deceased  person,  Frederick  Klor,  at  his 
death,  and  which  had  never  come  into  the  possession  of  the 
administratrix,  Katie  Moore."  Defendant's  answer  con- 
tains the  following  language :  "  This  defendant  specifically 
denies  that  said  notes  or  either  of  them  is  or  was  at  the  time 
of  the  death  of  the  said  Frederick  Klor  his  property." 
This  was  precisely  the  subject-matter  which  both  the  County 
Court  and  the  Circuit  Court  had  jurisdiction  to  try.  In 
our  opinion  the  affidavit  was  defective  but  the  defendant 
having  waived  her  demurrer  and  the  record  showing  that 
the  court  had  jurisdiction  to  try  the  subject-matter  which 
was  in  fact  heard-  but  which  was  defectively  stated,  we 
think  the  defendant  cannot  now  be  heard  to  complain  on 
that  ground.  In  general  chancery  proceedings  the  rule  is 
that  the  aUegata  and  t\iQ  probata  must  agree;  the  complain- 
ant cannot  state  one  case  and  prove  another  and  obtain 
decree  thereon.  In  such  case  he  must  amend  his  bill  to 
correspond  with  the  proof  before  he  shall  be  entitled  to  a 
decree;  but  this  is  not  a  regular  proceeding  in  chancery. 
It  is  a  summary  proceeding  under  the  statute  but  of  an 
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equitable  character,  and  in  which  the  trial  court  proceeds 
upon  equitable  principles  to  arrive  at  the  right  and  the 
justice  of  the  matter.    Martin  v.  Martin,  170  111.  24. 

It  is  argued  that  the  court  erred  in  refusing  to  admit 
proper  evidence  offered  by  defendant,  Mohlke.  The  wit- 
ness, Samuel  Cummins,  was  called  by  defendant,  Mohlke 
and  testified  that  on  the  evening  before  Frederick  Klor's 
death,  in  the  room  where  Klor  lay  upon  his  bed,  and  while 
Mrs.  Mohlke  and  witness  were  beside  his  bed,  Mrs.  Mohlke 
said  that  "  Mr.  Klor  had  done  very  well  by  her,  and  had 
given  her  the  notes  for  her  trouble."  The  court  struck  the 
testimony  out.  This  evidence  was  admissible.  Martin  v. 
Martin,  174  111.  371.  The  testimony  of  Christopher  Mohlke, 
husband  of  defendant,  was  offered  for  the  same  purpose,  as 
we  understand,  but  was  properly  rejected,  for  the  reason 
that  he  was  a  co-maker  with  defendant  of  the  notes  and 
was  consequently  interested  in  behalf  of  defendant  and 
himself  and  against  the  administratrix. 

The  most  important  question  in  this  case  arises  upon  the 
error  assigned  in  finding  the  issue  for  the  petitioner.  The 
trial  court  heard  and  saw  the  witnesses,  and  for  that  rea- 
son was  better  able  than  we  are  to  determine  the  weight 
to  be  given  to  their  testimony.  We  have,  however,  care- 
fully read  the  abstract  and  the  record  at  large.  We  can- 
not say  therefrom  that  the  finding  and  judgment  are 
clearly  right.  The  most  that  can  be  said  is  that  the  evi- 
dence is  conflicting.  The  evidence  does  show  that  Mrs. 
Mohlke  came  into  possession  of  the  notes  before  Mr.  Klor*s 
death,  and  that  she  claimed  to  be  the  owner  thereof — to  be 
rightly  in  possession.  The  presumption  of  law  is  that  she 
obtained  such  possession  lawfully.  The  burden  is  upon  the 
petitioner  to  show  to  the  contrary.  Martin  v.  Martin,  174 
111.  373,  and  cases  cited.  The  testimony  of  the  witness, 
Samuel  Cummins,  should  have  been  heard  and  considered 
by  the  court  in  determining  the  issue.  Kiser,  a  witness 
for  defendant,  was  asked  if  he  did  not  tell  Mrs.  Moore  at  a 
certain  time  and  place  that  he  would  like  to  see  a  settle- 
ment between  Mr.  Klor  and  Mrs.  Mohlke,  because,  if  there 
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was  none,  she  would  beat  him  out  of  everything  he  had. 
Kiser  denied  making  such  a  statement.  Mrs.  Moore  was 
called,  and,  over  defendant's  objection,  testified  that  he  did 
make  such  statement.  The  question  asked  Kiser  was  irrel- 
evant and  incompetent  in  every  respect.  If  answered  by 
Kiser  in  the  affirmative  it  would  only  go  to  show  his  pri- 
vate opinion  of  Mrs.  Mohlke,  which  was  of  no  significance 
whatever;  and  answered,  as  it  was,  in  the  negative,  it  fur- 
nished no  ground  for  impeachment.  The  defendant's  ob- 
jection should  have  been  sustained.  We  do  not  deem  it 
desirable  to  discuss  the  evidence  at  large  or  to  express  any 
opinion  as  to  where  the  preponderance  lies.  We  have  above 
suggested  that  it  is  at  least  a  case  where  all  legally  admis- 
sible evidence  should  be  admitted  and  considered,  and  ail 
improper  evidence  excluded  from  consideration. 

For  the  errors  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 

Meversed  and  remanded. 


William  Perdue,  et  al.,  v.  Big  Four  Drainage  District 
of  Ford  County. 

1.  Levee  and  Drainage  Act— tc/ien  complaint  under  section  58  suf- 
ficient  to  confer  jurisdiction.  A  complaint  signed  by  a  majority  of  the 
commissioners,  under  section  58  of  the  Levee  and  Drainage  Act  of  May 
29,  1879,  is  sufficient  to  confer  jurisdiction. 

2.  Levee  and  Drainage  Act— what  iasue  involved  in  proceeding  in* 
stitnfed  xmder  section  58,  The  true  issue  involved  in  a  proceeding  insti- 
tuted under  section  58  of  the  Levee  and  Drainage  Act  of  May  29,  1879, 
is  whether  each  particular  tract  of  each  objector  is  benefited  cls  a  whole, 

3.  Special  FiNDiNO—ir/ia^  is  not.  The  submission  to  the  jury,  in  a 
proceeiling  instituted  under  section  58  of  the  Levee  and  Drainage  Act 
of  May  29,  1879,  of  a  question  as  follows :  **  Will  any  part  of  the  lands 
of  the  objector  described  in  the  complaint  herein  be  benefited  by  the 
construction  of  the  ditch  of  complainant  district,"— is  not  the  submission 
of  a  special  finding,  inasmuch  as  an  answer  thereto  constitutes  a  gen- 
eral verdict,  in  so  far  as  the  particular  objector  is  concerned. 

4.  Instruction— u'/M?n,  invades  province  of  jury.  An  instniction  by 
which  the  (*ourt  undertakes  to  tell  the  jury  that  any  particular  physical 
fact  or  state  of  facts  constitutes  benefits,  is  erroneous. 
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Proceeding  under  section  58  of  the  Levee  and  Drainage  Act  of  May 
29,  1879.  Appeal  from  the  Circuit  Court  of  Ford  County;  the  Hon. 
John  H.  Moppett,  Judge,  presiding.  Heard  in  this  court  at  the  No- 
vember term,  1903.  Reversed  and  remanded.  Opinion  filed  January 
6,  1905. 

Schneider  &  Schneider,  for  appellants. 

Olocd  &  Moffett,  for  appellee. 

Mr.  Justice  Gest  delivered  the  opinion  of  the  court. 
This  is  a  proceeding  under  section  58  of  chapter  42  of 
the  Revised  Statutes,  and  commonly  known  as  the  Levee 
and  Drainage  Act  of  May  29,  1879,  as  amended.  It  was 
commenced  in  the  County  Court  of  Ford  county.  Previ- 
ous to  filing  of  the  complaint  in  this  proceeding  the 
drainage  district  had  been  duly  established  by  the  order  of 
the  County  Court  of  Ford  county.  The  lands  of  appellants 
were  not  included  in  the  original  district.  This  proceed- 
ing is  for  the  purpose  of  bringing  them  in.  The  complaint 
charges  that  certain  lands,  among  which  are  the  lands  of 
the  defendants,  "  lying  outside  the  boundaries  of  said  drain- 
age district  as  organized,  are  and  will  be  benefited  by  the 
work  of  said  drainage  district,  that  is  to  say,  are  and  will 
be  benefited  by  the  construction  of  the  main  ditch  of  said 
drainage  district,  and  the  ditches  and  drains  connected 
therewith,  by  reason  whereof  the  owners  thereof  are  deemed 
in  law  to  have  made  voluntary  application  to  have  said 
lands  annexed  to  and  included  within  the  bounds  of  said 
drainage  district.  Your  petitioners  further  show^  unto  your 
Honor  that  each  of  the  above  described  tracts  of  land  re- 
spectively, will  be  benefited  by  the  work  of  said  drainage 
district  aforesaid  in  a  greater  degree  than  their  just  pro- 
portionate share  of  the  cost  of  the  work  of  said  drainage 
district."  The  defendants  appeared  in  the  County  Court 
and  filed  their  objections  to  the  complaint.  After  a  hear- 
incr,  upon  which  no  evidence  was  offered  by  the  defendants, 
an  order  was  made  annexing  their  lands  to  the  district. 
Dcifendants  appealed  from  that  order  to  the  Circuit  Court 
of  Ford  county.     A  trial  was  had  by  jury  in  the  Circuit 
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Court  and  an  order  annexing  the  lands  of  defendants  to  the 
district  was  entered  on  the  13tli  day  of  June,  1903.  This 
appeal  is  from  that  order. 

It  was  objected  in  the  County  Court,  and  is  urged  here, 
that  the  complaint  was  signed  by  only  two  of  the  commis- 
sioners and  that  by  reason  thereof  the  court  was  without 
jurisdiction.  That  objection  is  answered  by  section  8  of 
the  Drainage  Act,  which  reads :  "A  majority  of  the  com- 
missioners shall  constitute  a  quorum,  and  a  concurrence  of 
a  majority  of  their  number  in  any  matter  within  their 
duties  shall  be  sufficient."  It  is  also  contended  that  the 
lands  could  not  be  annexed  because,  as  is  asserted,  there 
were  $10,000  in  the  treasury  of  the  district.  If  that  were 
a  good  objection  it  avails  nothing  here,  for  the  reason  that 
there  is  no  proof  of  that  assertion  in  the  record.  The  stat- 
ute provides  for  no  formal  pleading;  it  merely  provides 
that  owners  of  lands  may  make  objections. 

The  eighth  objection  of  the  defendants  is :  "  The  com- 
plaint of  the  commissioners  states  that  the  said  lands  are 
and  will  be  benefited  by  the  construction  of  the  main 
ditch  of  the  district  and  the  ditches  and  drains  connected 
therewith;  this  these  defendants  deny."  This  averment 
and  denial  thereof  constituted  the  issue  to  be  tried.  The 
court  submitted  to  the  jury  special  questions  which  were 
intended  to  present  that  issue  for  the  determination  of  the 
jury.  The  questions  were  in  this  form  :  "  Is  any  part  of 
the  land  of  Alfred  Lundquist,  described  in  the  complaint 
herein,  benefited  by  the  construction  of  the  ditch  of  the 
complainant  district  i "  "  Will  any  part  of  the  lands  of 
the  objector,  Alfred  Lundquist,  described  in  the  complaint 
herein,  be  benefited  by  the  construction  of  the  ditch  of 
complainant  district  ? "  The  same  questions  were  submitted 
as  to  the  lands  of  each  defendant.  The  jury  were  directed 
to  write  **  yes  "  or  "  no  "  at  the  end  of  each  question  and 
sign  their  names  thereto  and  return  the  same  into  court  as 
their  verdict.  Defendants  contend  that  the  court  was  with- 
out authority  to  submit  such  questions  and  to  take  the  an- 
swers thereto  as  the  verdict  of  the  jury,  and  insist  that  a 
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general  verdict  only  should  have  been  talten.  This  is  not  a 
suit  at  common  law;  it  is  not  an  action  ex  contractu  ovex  de- 
licto. It  is  a  special  statutory  proceeding.  The  defendants 
are  not  required  to  file  any  pleadings  or  objections  in' 
writing.  They  have  the  right  to  appear  and  contest  the 
averments  of  the  complaint.  The  statute  makes  the  issue; 
it  casts  the  burden  upon  the  district  of  proving  as  to  each 
tract  of  land  described  in  the  complaint  that  it  "is  or 
will  be  benefited  by  the  work  of  such  district,"  and  de- 
fendants may  contest  that  proposition  by  objection  woa 
voce,  or  in  writing,  as  they  severally  see  fit.  Each  defend- 
ant is  entitled  to  a  verdict  as  to  his  particular  land  and 
each  tract  thereof.  A  general  verdict,  a  verdict  after  the 
common-law  form,  finding  the  issue  for  the  plaintiff  or  the 
defendants,  would  suffice  if  the  evidence  required  the  jury 
to  find  for  Ihe  plaintiff  or  all  the  defendants  as  to  every 
tract  of  land;  but  the' number  of  different  findings  and  ver- 
dicts might  depend  on  the  number  of  the  defendants  and 
the  number  of  tracts  of  land  owned  by  each  and  varying 
proof  as  to  each.  Nothing  would  be  gained  b}'^  using  such 
a  form;  confusion  in  the  minds  of  the  jury  would  very 
probably  arise  and  verdicts  be  rendered  which  would  not 
be  intended  by  the  jury.  The  question,  "  Is  (or  will  be) 
tract  *  A'  benefited,"  etc.,  brings  the  precise  matter  at  issue 
to  the  attention  of  the  jury;  an  answer  "  yes  "  or  "  no " 
is  a  precise,  accurate  verdict  on  the  issue.  Counsel  cite  the 
statute,  "  the  jury  may  in  their  discretion  render  either  a 
special  or  a  general  verdict,"  and  say  that  this  discretion 
was  taken  from  the  jury  by  the  court.  The  verdict  which 
the  court  took  was  not  a  special  verdict  in  the  sense  of  that 
statute.  "  By  a  special  verdict  the  jury,  instead  of  finding 
for  either  party,  find  and  state  all  the  facts  at  issue,  and 
conclude,  conditionally,  that  if,  upon  the  whole  matter  thus 
found,  the  court  should  be  of  opinion  that  the  plaintiff  has 
a  good  cause  of  action,  they  then  find  for  the  plaintiff  and 
assess  his  damages;  if  otherwise,  then  for  the  defendant. 
2  Tidd's  Prac.  (Am.  Ed.),  897,  and  note."  And  again:  "A 
special  finding  by  jury  upon  material  questions  of  fact  sub- 
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mitted  to  them  under  the  provisions  of  the  statute  is  not  a 
special  verdict,  but  an  essentially  different  proceeding.  A 
special  verdict  cannot  be  found  where  there  is  a  general 
verdict,  but  the  special  findings  of  fact  provided  for  by  the 
statute  can  be  required  only  in  case  a  general  verdict  is 
rendered."  Elgin  City  Railway  Co.- v.  Salisbury,  162  III. 
191,  192.  Special  findings  on  material  questions  of  fact  as 
provided  for  in  the  last  clause  of  paragraph  102,  chapter 
110,  S.  &  0.  Stat.,  are  not  special  verdicts.  The  verdict 
which  the  court  required  and  took  was  not  a  special  finding 
upon  material  questions  of  fact.  It  was  an  answer  to  the 
"whole  matter  submitted  to  them  and  as  certain  and  definite 
as  "guilty"  or  '*not  guilty,"  in  an  action  of  tort. 

We  have  above  said  that  the  questions  submitted  were 
intended  to  present  the  issue  in  this  case,  and  our  discussion 
of  them  has  been  only  with  reference  to  the  point  made  by 
defendants'  counsel  that  they  were  special  verdicts,  and  as- 
suming for  that  purpose  that  they  were  correct  in  form. 
We  do  not  think  they  are  correct  in  form;  they  do  not 
properly  submit  the  issue.  The  complaint  states  that 
Lundquist  is  the  owner  of  the  south  half  of  the  northwest 
quarter  of  section  4  and  that  it  is  benefited  to  the  ex- 
tent of  $30;  that  he  is  also  the  owner  of  the  west  half  of 
the  northeast  quarter  of  section  4  and  that  it  is  benefited 
to  the  extent  of  $20;  that  Goodwin  is  the  owner  of  the 
west  half  of  the  southwest  quarter  of  section  4,  benefited 
$25;  that  Perdue  is  the  owner  of  the  west  half  of  the 
southeast  quarter  of  section  4,  benefited  $20;  and  that 
Webb  is  the  owner  of  the  northeast  quarter  of  section  32, 
benefited  $50.  As  to  making  assessments  the  statute  pro- 
vides: "In  making  such  assessment  the  jury  shall  assess 
the  damages  and  benefits  in  favor  of  and  against  ea^^h  tract 
separately  in  the  proportion  in  which  each  tract  will  be 
damaged  or  benefited."  Section  18  of  Drainage  Act; 
Gauen  v.  Drainage  Dist.,  131  111.  458.  We  think  the  same 
rule  applies  in  this  proceeding.  The  question  here  is  as  to 
v.'liether  each  of  the  above  tracts  is  or  will  be  benefited 
aiul  not  as  to  the  particular  amount  of  benefit.     In  the 
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assessment  proceeding  the  question  is  as  to  the  particular 
amount  each  of  the  tracts  is  benefited.  Lundquist  owned 
two  distinct  tracts  as  above  stated.  The  questions  submitted 
to  the  jury  as  to  his  lands  were  whether  any  part  of  his 
lands  is  or  will  be  benefited,  etc.  The  jury  answered 
"  Yes."  If  they  found  that  any^part  of  either  of  his  tracts 
was  benefited  they  were  required  to  make  that  answer. 
Doubtless  the  court  overlooked  the  fact  that  Lundquist 
owned  two  separate  tracts,  or  else  considered  that  the  two 
tracts  constituted  but  one  tract  since  one  abutted  on  the 
other.  The  questions  as  to  Lundquist's  lands  should  have 
been  so  submitted  as  to  call  for  and  obtain  an  answer  as  to 
each  tract  That  was  his  right,  and  the  fact  that  the 
tracts  lay  contiguous  did  not  warrant  the  court,  under  the 
statute,  in  treating  them  as  one  tract.  A  more  serious 
objection  to  all  the  questions  submitted  is  the  use  therein 
of  the  phrase  "  any  part  of."  With  that  phrase  in  the 
questions  they  do  not  submit  the  issue  made  by  the  com- 
plaint and  required  by  the  statute.  The  complaint  charges, 
and  properly  charges,  that  a  particular  tract  is  benefited. 
The  question  asks  if  any  part  of  it  is  benefited.  The  true 
issue  is  whether  the  tract  as  a  whole  is  benefited;  the  issue 
made  by  the  question  is  whether  a  particular  part  of  the 
tract  is  benefited.  The  answer  is  not  and  cannot  be  respon- 
sive to  the  true  issue.  The  answer  required  by  law  is, 
whether  the  tract  as  a  whole  is  benefited;  the  answer 
given  is  that  a  part  of  it  is  benefited.  The  question  is 
based  on  the  assumption,  the  inference,  that  if  any  part  of 
the  tract  is  benefited  the  whole  tract  must  be  benefited. 
The  assumption  may  becorrect  in  one  case  and  incorrect 
in  another;  the  inference  is  not  necessary  or  absolute.  It 
is  not  warranted  as  a  matter  of  law.  What  eflfect  a 
particular  improvement  of  some  part  of  a  tract  may  have 
on  the  whole  is  not  a  matter  of  law  for  the  court  but  a 
matter  of  fact  for  the  jury.  We  conclude  that  all  these 
interrogatories  were  erroneous  and  when  answered  did  not 
make  a  verdict  under  the  law.  The  same  error  that  exists 
in  the  questions  put  to  the  jury  also  occurs  in  an  instruc- 
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tion  piven  by  the  court.  The  court  on  its  own  motion 
gave  an  instruction  covering  several  pages  of  the  abstract, 
which  apparentl)^  was  intended  to  guide  the  jury  in  the 
whole  matter,  in  that  the  jury  are  informed  that  "if  you 
believe  from  the  preponderance  of  the  evidence,  that  any 
part  of  the  lands  of  the  defendants  described  in  the  com- 
plaint are  benefited,  then  under  the  pleadings  in  this  case 
it  will  he  your  duty  to  find  the  lands  of  the  defendants 
are  benefited."  In  the  same  instruction  the  court  in  terras 
tells  the  jury  that  certain  facts  affecting  the  physical 
situation  of  the  lands,  if  found  to  exist  and  to  have  been 
occasioned  by  the  work  of  the  drainage  districts,  constitute 
benefits.  For  instance,  that  if  by  reason  of  the  ditches 
"  the  water  does  or  will  flow  more  freely  from  the  defend- 
ant lands,  then  there  is  a  benefit."  And  that  "  if  any  one 
or  more  of  the  preceding  statements  are  established  by 
the  preponderance  of  the  evidence,"  then  the  complainant 
has  established  its  claim.  It  is  not  the  province  of  the 
court  to  tell  the  jury  that  an}'^  particular,  physical  fact  or 
state  of  facts  constitutes  benefits.  Such  instruction  takes 
from  the  jury  all  consideration  of  the  real  issue  which 
they  are  to  find.  It  simply  devolved  upon  the  jury  the 
duty  of  finding  whether  certain  facts  exist,  which,  as 
matter  of  law  may  or  may  not  be  evidentiary  of  the 
ultimate  facts,  to  wit,  benefits.  By  what  criterion  is  the 
question'  of  benefits  contemplated  by  the  statute  to  be 
judged!  We  know  of  no  other  except  value  and  we  know 
of  no  standard  of  value  of  property  except  money.  '  If  a 
tract  of  real  property  can  be  said  to  have  been  benefited 
by  drainage  or  by  any  other  means  or  methods  whatever, 
it  simply  means  that  it  is  thereby  worth  more  money  than 
it  was  worth  before,  that  it  will  fetch  more  in  the  market, 
or  if  no  market  value  can  be  shown,  that  it  is  in  and  of 
itself  worth  more.  The  practical  matter  which  the  statute 
aims  at  is  value,  and  value  of  a  tract,  not  of  a  part  thereof  by 
itself;  value  without  drainage,  value  with  drainage,  is  the  in- 
quiry; and  unless  the  value  is  shown  to  have  been  enhanced 
by  the  drainage,  the  attempt  to  annex  must  fail.    Again, 
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the  jury  are  told  by  this  instruction  that  "if  they  find  that 
the  lands  of  the  defendants  are  or  will  be  benefited  by  the 
work  of  the  complainant  district,  then  you  will  have  noth- 
ing to  do  with  the  amounts  of  such  benefits."  "You  will 
confine  your  deliberations  to  the  one  question  submitted  : 
Are  or  will  the  lands  of  defendants  to  any  appreciable 
extent  be  benefited  by  the  proposed  works?"  As  we 
have  above  said,  value  is  the  very  question  for  the  jury  to 
consider.  With  the  amounts  of  assessments  that  might  be 
made  upon  the  lands  if  annexed,  they  have  nothing  to  do, 
but  they  have  very  seriously  to  do  with  the  question  of 
increase  of  value;  that  is  the  sole  matter,  the  ultimate 
result  of  their  deliberations.  The  law  cares  not  for  trifles; 
the  law  cares  for  matters  of  substance.  The  juryin  such 
cases  as  this  .are  to  determine  whether  the  lands  in  ques- 
tion receive  some  substantial  benefits;  not  the  least  pos- 
sible appreciable  benefit.  Sound,  practical,  business  judg- 
ment of  actual  values  is  demanded;  not  mere  speculation 
as  to  remote  possibilities  or  delicate  weighing  of  smallest 
quantities.  We  have  not  attempted  to  determine  on  which 
side  lies  the  preponderance  of  the  evidence  on  the  ques- 
tion of  benefits,  for  the  reason  that  it  appears  by  the  record 
that  the  jury,  by  agreement  of  the  parties,  viewed  the 
premises  and  were  instructed  that  what  knowledge  perti- 
nent to  the  issue  they  obtained  by  such  view  was  proper 
evidence  to  be  considered  by  them  in  arriving  at  their 
verdict.  What  knowledge  of  facts  they  obtained  in  this 
way  is  not  and  cannot  be  incorporated  in  the  record.  In 
such  case  it  is  impossible  for  us  to  determine  where  the 
preponderance  of  the  proof  is.  That  question  cannot  be 
determined  on  this  record.  There  are  some  other  matters 
complained  of  but  they  are  of  minor  importance  and  are 
substantially  disposed  of  by  what  we  have  already  said. 
The  judgment  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 
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F.  E«  Early^  et  al.,  t.  The  People  of  the  State  of  Illinois^ 
ex  rel.  W,  H.  Decker. 

1.  Search  warrant— trTia^  essential  to  valid  issuance  of.  It  is 
essential  to  the  valid  issuance  of  a  search  warrant  that  the  requirements 
of  the  statute  with  respect  thereto  must  be  strictly  observed,  and  such 
observance  must  appear  from  the  proceeding  itself. 

2.  Search  warrant— ir/ien,  void.  A  search  warrant  that  fails  to 
require  tlie  oflScer  serving  the  same  to  bring  before  the  justice  of  the 
peace  who  issued  it  the  peraon  in  possession  of  the  goods  seized,  is  ille- 
gal and  void,  and  this  vice  in  the  warrant  is  not  cured  by  the  appear- 
ance of  such  person. 

3.  Search  warrant— tc?ien,  void,  A  search  warrant  which  com- 
mands the  officer  serving  the  same  to  bring  the  articles  taken  and  the 
person  or  persons  found  in  possession  thereof  to  himself  "or  to  some 
other  judge  or  justice  of  the  peace  of  the  county,"  is  void  in  that  it 
does  not  command  him  in  the  language  of  the  statute  to  bring  such 
articles  and  persons  **  to  the  judge  or  justice  of  the  peace  who  issued  the 
warrant  or  to  some  other  judge  or  justice  of  the  peace  or  court  having 
cognizance  of  the  case." 

4.  Search  warrant— w7i«»,  void.  A  search  warrant  which  does 
not  show  upoB  its  face  a  cause  iu  which  such  a  warrant  can  lawfully 
issue,  is  void. 

5.  Search  warrant— u??ien,  cannot  be  lawfully  issued.  A  search 
warrant  cannot  be. lawfully  issued  for  the  purpose  of  taking  gaming 
apparatus  not  kept  and  provided  to  be  used  at  some  gaming  house 
building,  apartment  or  place  within  the  limits  of  Illinois,  and  such  a 
warrant  issued  without  showing  a  case  within  the  statute  is  void. 

6.  Contempt  proceeding — what  beginning  of.  A  petition  for  an 
attachment  is  the  commencement  of  contempt  proceedings,  notwith- 
standing they  may  have  arisen  as  the  result  of  a  complaint  praying  the 
issuance  of  a  search  warrant. 

7.  Contempt  proceeding— tp^icn  petition  in,  is  insufficient.  A  peti- 
tion^filed  in  a  contempt  proceeding  should  be  certain  in  every  essential 
particular  and  should  show  facts  which,  if  proven,  will  establish  the 
contempt  alleged,  and  where  based  merely  upon  the  belief  of  the  peti- 
tioner, it  is  insufficient. 

8.  Contempt  proceeding — when  answer  entitles  the  respondents  to 
discharge.  In  a  proceeding  for  a  criminal  contempt  the  respondents  are 
entitled  to  a  discharge  where  by  verified  answer  they  deny  the  allega- 
tions of  the  petition. 

9.  Contempt— ii?/ia^  essential  to  establish.  Where  a  contempt  of 
court  is  charged,  it  is  essential  that  it  appear  that  the  court  ai^ainst 
whom  the  contempt  is  charged  to  have  been  committed,  had  jurisdic- 
tion of  the  case  in  which  it  is  alleged  to  have  been  committed. 
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Contempt  proceeding.  Error  to  the  Circuit  Court  of  Sanp^amon 
County;  the  Hon.  Owen  P.  Thompson,  Judp:e,  presiding.  Heard  in  this 
court  at  the  May  term,  1904.    Reversed.    Opinion  filed  January  6, 1905. 

Connolly  &  Barnes,  for  plaintiffs  in  error;  Davis  Mo- 
Keown,  of  counsel. 

W.  E.  Shutt,  Jr.,  State's  Attorney,  for  defendant  in  error; 
T.  J.  Condon,  of  counsel. 

Mr.  Justice  Gest  delivered  the  opinion  of  the  court. 

On  the  11th  day  of  January,  1904,  Hon.  Owen  P.  Thomp- 
son, one  of  the  circuit  judges  for  the  seventh  judicial  cir- 
cuit, issued  a  search  warrant  under  his  hand  and  bearing 
that  date.  The  writ  recites :  '*  Whereas  complaint  was 
this  day  made  in  writing  verified  by  the  affidavit  of  E.  M. 
McDonald  to  the  undersigned,  Owen  P.  Thompson,  one  of 
the  circuit  judges  in  and  for  the  county  of  Sangamon,  State 
of  Illinois,  stating  that  he  has  just  and  reasonable  grounds 
to  believe  and  does  believe  that  on  the  fifth  day  of  January, 
A.  D.  1904,  at  and  in  the  county  of  Sangamon,  State  of 
Illinois,  in  the  city  of  Springfield,  in  the  building  known 
as  the  Old  Furniture  Factory  and  situated  on  the  north 
side  of  Enos  avenue  and  between  Tenth  and  Eleventh  streets 
there  were  then  and  there  unlawfully  kept  and  provided  to 
be  used  for  the  purpose  of  unlawful  gaming,  and  pernicious 
and  dangerous  to  the  public  welfare,  certain  gaming  ap- 
paratus, implements  and  accessories,  to  wit :  three  roulette 
bowls  and  wheels"  and  a  variety  of  other  articles  com- 
monly recognized  as  gambling  tools.  '  "  And  affiant  further 
st^ites  that  he  verily  believes  that  the  said  (above  described 
articles)  are  now  concealed  in  the  building  known  as  the 
Old  Furniture  Factory  and  situated  "  as  above  described. 
"  And  affiant  further  says  that  he  doth  verily  believe  that 
the  gaming  apparatus,  implements  and  accessories  aforesaid 
are  now  being  kept  and  provided  to  be  used  for  the  pur- 
pose of  unlawful  gaming,  are  pernicious  and  dangerous  to 
the  public  welfare,  and  are  now  contained  in  the  above  de- 
scribed premises  in  the  city  of  Springfield,  county  and  state 
aforesaid." 

Vol.  CXVII  89 
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The  writ  then  proceeds :  "  And  from  the  said  complaint 
the  undersigned  being  satisfied  that  there  is  reasonable 
cause  for  such  belief,  I  therefore  command  you  to  search 
in  the  day  time  the  building  known  as  the  Old  Furniture 
Factory  situated  (as  above  stated)  and  to  bring  the  said 
roulette  bowls  and  wheels  (and  other  things  as  above  stated) 
therein  when  found,  and  the  person  or  persons  in  whose 
possession  they  are  found,  to  the  undersigned,  or  to  some 
other  judge  or  justice  of  the  peace  of  the  county,  and  fail 
not  to  make  due  service  and  return  hereof.  ' 

Given  under  my  hand  and  seal  this  11th  day  of  Janu- 
ary, A.  D.  1904.  " 

OwKN  P.  Thompson,  Circuit  Judge." 

The  complaint  mentioned  in  the  search  warrant  nowhere 
appears  in  the  record  except  in  so  far  as  recited  in  the  war- 
rant. The  warrant  runs  in  the  name  of  The  People,  and  is 
properly  addressed,  and  was  delivered  to  W.  H.  Decker,  a 
constable  of  Sangamon  county,  to  execute.  Decker  made 
return  bearing  date  January  12, 1904,  that  he  had  executed 
the  writ  "  by  searching  the  within  described  premises  and 
have  seized  the  following  described  gaming  apparatus,  im- 
plements and  accessories,  to  wit,"  (setting  out  description  of 
articles  substantially  as  in  writ)  and  that  he  had  appointed 
G.  D.  McGinniss  custodian  of  the  same  and  ordered  him  to 
store  it  in  the  storehouse  known  as  Springfield  Storage 
Company,  in  Springfield,  Sangamon  county. 

On  January  12,  1904,  there  was  filed  in  the  Circuit  Court 
of  Sangamon  county,  a  petition  subscribed  and  sworn  to  by 
the  constable,  Decker,  which,  after  divers  amendments  made 
thereto  by  leave  of  the  court,  is  in  substance  as  follows : 
It  is  entitled,  "  The  People  ex  rel.,  W.  H.  Decker  v.  F.  E. 
Early,  Joseph  Gambrell  and  O.  T.  Johnson,"  and  of  the 
January  term  of  the  Sangamon  Circuit  Court;  recites  the 
issuance  of  the  search  warrant  by  Judge  Thompson,  makes 
it  an  exhibit  and  part  of  the  petition,  states  his  execution 
thereof  as  above  mentioned  and  proceeds :  "  Your  peti- 
tioner further  represents  that,  having  taken  said  gambling 
apparatus  and  gambling  instruments  by  virtue  of  the  writ 
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SO  issued  by  Circuit  Judge  Thompson,  and  while  your 
petitioner  bad  the  same  in  bis  actual  and  legal  authority, 
*  *  *  one  F.  E.  Early  issued  certain  pretended  writs  of 
replevin  upon  certain  pretended  affidavits  made  by  one 
William  A,  Tbompson,  and  one  Joseph  Gambrell  and  O.  T. 
Johnson  by  virtue  of  said  pretended  writs  of  replevin  by 
threats  and  by  force  and  arms  forcibly  and  against  the 
writ  and  protestation  of  your  petitioner,  wilfully,  mali- 
ciously and  fraudulently  took  from  him  all  of  the  said 
gambling  apparatus  and  implements  and  now  have  the  same, 
as  your  petitioner  verily  believes."  Copies  of  the  writs  of 
replevin  and  affidavits  therefor  are  made  part  of  the  peti- 
tion. "  Wherefore  your  petitioner  informs  the  court  that 
the  said  gambling  apparatus  and  implements  so  in  its  cus- 
tody have  been  taken  as  aforesaid  by  the  said  Joseph 
Gambrell  and  O.  T.  Johnson  together  with  the  connivance 
and  approbation  of  the  said  F.  E.  Early,  and  who  now  hold 
the  said  apparatus  and  implements  in  defiance  of  the 
process  of  this  court."  Petitioner  then  prays  that  Gam- 
brell, Johnson  and  Early  may  be  cited  to  appear,  and  may 
be  dealt  with  by  the  court,  and  that  the  apparatus  and 
implements  may  be  restored  to  his  custody. 

The  defendants  demurred  to  the  petition;  their  demurrer 
was  overruled;  defendants  were  thereupon  arraigned  and 
pleaded  not  guilty.  A  jury  was  called  to  try  defendants 
upon  the  petition,  and  they  thereupon  withdrew  their  pleas 
of  not  guilty  and  refused  to  plead  to  the  petition;  the  court 
ordered  pleas  of  not  guilty  to  be  entered  for  each  defend- 
ant, a  jury  was  empanelled  and  sworn,  trial  was  had, 
defendants  declining  to  take  any  part  therein,  and  a  ver- 
dict rendered  finding  the  defendants  "  guilty  of  criminal 
contempt  of  court  as  charged  in  petition."  Thereupon  the 
defendants  severally  were  required  to  answer  certain  in- 
terrogatories, to  wit :  The  defendant  Early  was  required 
to  answer  twenty-one  interrogatories,  the  defendant  Gam- 
brell forty -one  interrogatories,  and  the  defendant  Johnson 
thirty-eight  interrogatories.  Afterwards  defendants  were 
required  to  answer  additional  interrogatories,  to  wit,  Early 
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fifteen,  Gambrell  nineteen,  Johnson  seventeen.  Again, 
afterwards,  defendant  Gambrell  was  required  to  answer 
five  and  defendant  Johnson  four  additional  interrogatories. 
Thereupon  the  court  entered  the  following  order  and  judg- 
ment : 

''  And  now  come  the  parties  hereto,  by  their  respective 
attorneys,  and  the  court  finds  and  holds  from  the  papers  on 
file  in  this  case,  interrogatories  and  answers  thereto,  and 
all  the  facts  and  circumstances  in  evidence  in  the  case  sur- 
rounding the  defendants,  at  the  time  of  the  alleged  con- 
tempt and  their  conduct  at  said  time;  that  the  defendants, 
and  each  of  them,  knew  that  the  acts  which  they  and  each 
of  them  were  engaged  in,  were  for  the  purpose  and  were 
calculated  to  interfere  with  and  embarrass  and  obstruct  the 
Circuit  Court  of  Sangamon  county,  Illinois,  in  the  admin- 
istration of  the  law. 

That  in  the  issuance  of  the  writs  of  replevin  for  gam- 
bling paraphernalia  under  the  circumstances  under  which 
they  were  issued  and  in  the  execution  of  them  under  the 
circumstances  under  which  they  were  issued,  the  defend- 
ants, and  each  of  them,  knowingly  and  wilfully  entered 
upon  a  course  of  conduct  that  was  intended  to  and  did  re- 
sult in  the  impedin^^,  embarrassing  and  obstruction  of  the 
administration  of  the  law  and  were  in  defiance  of  the  proc- 
ess of  this  court. 

The  court  further  finds  and  holds  that  the  answers  of  the 
defendants,  and  each  of  them,  to  the  interrogatories  filed 
herein  are  evasive,  untrue  and  insufficient,  and  from  a  con- 
sideration of  all  the  facts  and  circumstances  in  evidence  the 
court  finds  and  holds  that  the  defendants,  and  each  of  them, 
are,  and  were,  guilty  of  acts  calculated  to  impede,  embarrass 
and  obstruct  the  administration  of  justice,  and  so  the  court 
finds  them,  and  each  of  them,  guilty  of  contempt  of  the 
Circuit  Court  of  Sangamon  county,  Illinois. 

It  is  therefore  ordered  and  adjudged  by  the  court  that 
the  defendants,  and  each  of  them,  are  guilty  of  contempt  of 
the  Circuit  Court  of  Sangamon  county,  Illinois,  and  it  is 
further  ordered  and  adjudged,  that  as  punishment  therefor 
the  defendant  F.  E.  Early,  be  imprisoned  in  the  county 
jail  of  Sangamon  county  for  the  period  of  one  hundred 
days  and  pay  a  fine  of  two  hundred  dollars,  and  that  he 
stand  committed  to  said  jail  until  said  fine  and  costs  are 
paid,  or  until  otherwise  discharged  according  to  law. 

And  that  the  defendant  Joseph  Gambrell  be  imprisoned 
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in  said  jail  for  the  period  of  one  hundred  days  and  pay  a  fine 
of  one  hundred  dollars  and  costs,  and  that  he  stand  com- 
mitted to  said  jail  until  the  said  fine  and  costs  are  paid,  or 
until  he  is  otherwise  discharged  according  to  law. 

And  that  the  defendant  O.  T.  Johnson  be  imprisoned  in 
said  jail  for  ninety  days  and  pay  a  fine  of  twenty-five  dol- 
lars and  costs,  and  that  he  stand  committed  until  said  fine 
and  costs  are  paid,  or  he  is  otherwise  discharged  according 
to  law. 

It  is  further  ordered  that  writ  of  commitment  issue 
forthwith,  for  each  and  all  of  said  defendants." 

Due  exception  was  taken  by  each  defendant  to  each  pro- 
ceeding, order  and  judgment  taken  and  made  in  the  cause. 

Authority  for  the  issuance  of  search  warrants  for  gam- 
bling apparatus  and  implements  is  given,  and  the  course  of 
procedure  thereon  prescribed,  by  division  8  of  our  criminal 
code. 

Section  1  of  that  division  provides :  "  When  complaint 
is  made  in  writing,  verified  by  affidavit,  to  any  judge  or 
justice  of  the  peace,  that  personal  property  (particularly 
describing  the  same)  has  been  stolen,  embezzled,  or  fraudu- 
lently obtained  by  false  tokens  or  pretenses,  and  that  the 
complainant  believes  that  it  is  concealed  in  any  house  or 
place  (particularly  describing  the  same),  the  judge  or  jus- 
tice of  the  peace,  if  he  is  satisfied  that  there  is  reasonable 
cause  for  such  belief,  shall  issue  a  warrant  to  search  such 
house  or  place  for  such  property." 

Section  2  provides:  "  Any  such  judge  or  justice  of  the 
peace  may,  on  like  complaint  made  on  oath,  issue  search 
warrants  when  satisfied  that  there  is  reasonable  cause"  in 
the  following,  among  other  cases,  to  wit,  "  to  search  for  and 
seize  gambling  apparatus,  or  implements  used,  or  kept  and 
provided  to  be  used  in  unlawful  gaming,  in  any  gaming 
house,  or  in  any  building,  apartment,  or  place  resorted  to 
for  the  purpose  of  unlawful  gaming." 

Section  3  is  as  follows :  "  All  such  warrants  shall  be 
directed  to  the  sheriff  or  any  constable  of  the  county,  com- 
manding such  officer  to  search  in  the  day  time  the  house 
or  place  wherein  the  stolen  property  or  other  things  for 
which  he  is  required  to  search  are  believed  to  be  concealed 
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(which  place  and  property,  or  things  to  be  searched  for, 
shall  be  particularly  designated  and  described  in  the  war- 
rant), and  to  bring  such  stolen  property  or  other  things, 
when  found,  and  the  person  in  whose  possession  they  are 
found,  to  the  judge  or  justice  of  the  peace  who  issued  the 
warrant,  or  to  some  other  judge  or  justice  of  the  peace 
or  court  having  cognizance  of  the  case." 

The  constitution  of  Illinois,  section  6  of  article  2,  pro- 
vides: "The  right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers  and  effects  against  unreasonable 
searches  and  seizures  shall  not  be  violated;  and  no  war- 
rant shall  issue  without  probable  cause,  supported  by  affi- 
davit, particularly  describing  the  place  to  be  searched,  and 
the  persons  or  things  to  be  seized." 

In  a  proceeding  of  this  character,  before  the  premises  of 
the  citizen  may  be  invaded  and  searched,  a  strict  observance 
of  the  requirements  of  the  statute  must  appear  from  the 
proceeding  itself,  otherwise  the  proceeding  will  be  void. 
White  V.  Wagar,  185  111.  207.  A  search  warrant  must  con- 
tain every  statutory  requirement.  Idem,  206.  A  search 
warrant  that  fails  to  require  the  officer  to  bring  before  the 
justice  of  the  peace  the  person  in  possession  of  the  goods 
seized  is  illegal  and  void;  void,  because  that  is  one  of  the 
statutory  requirements;  and  the  fact  that  the  person  in  pos- 
session of  the  articles  did  appear  will  not  cure  the  diffi- 
culty.    IdeTTiy  207. 

The  statute  requires  the  warrant  to  command  the  officer 
to  bring  the  articles  and  person  or  persons  in  possession 
"  to  the  judge  or  justice  of  the  peace  who  issued  the  war- 
rant or  to  some  other  judge  or  justice  of  the  peace  or  court 
having  cognizance  of  the  case."  This  warrant  commands 
the  officer  to  bring  them  to  the  undersigned  "  or  to  some 
other  judge  or  justice  of  the  peace  of  the  county,"  and 
omits  the  further  words  of  the  statute,  "  or  court  having 
cognizance  of  the  case."  The  statute  is  mandatory.  It 
must  be  strictly  complied  with.  It  is  not  within  the  dis- 
cretion of  the  judge  issuing  the  warrant  to  make  it  return- 
able to  himself  alone,  or  to  himself  or  some  other  judge  or 
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justice  of  the  peace  of  the  county,  but  it  must  be  in  terras 
returnable  also  to  a  "court  having  cognizance  of  the  case." 

Further,  the  search  warrant  does  not  show  upon  its  face 
a  case  in  which  such  a  warrant  could  lawfully  issue.  We 
have  above  quoted  the  statute  which  states  the  case  in 
which  search  warrants  for  gaming  apparatus  may  be  issued. 

This  warrant  cites  the  belief  of  McDonald  that  in  the 
Old  Furniture  Factory  there  was  unlawfully  "  kept  and 
provided  to  be  used  for  the  purpose  of  unlawful  gaming"  cer- 
tain gaming  apparatus.  The  statute  reads,  *'kept  and  pro- 
vided to  be  used  in  unlawful  gaming  in  any  gaming  house 
or  in  any  building,  apartment  or  place  resorted  to  for  the 
purpose  of  unlawful  gaming."  A  substantial  part  of  the 
statute  is  omitted.  It  will  not  answer  to  say  that  there 
could  not  be  unlawful  gaming  except  in  some  gaming 
house,  building,  apartment  or  place  resorted  to  for  the  pur- 
pose of  unlawful  gaming,  and  that  therefore  the  additional 
words  are  superfluous.  That  would  be  to  violate  a  cardi- 
nal rule  in  the  construction  of  statutes,  and  to  say  that  the 
words  of  the  legislature  are  idle  or  have  no  meaning.  They 
have  a  meaning.  They  mean  that  a  gaming  house,  build- 
ing, apartment,  or  place  resorted  to  for  the  purpose  of 
unlawful  gaming  is  in  existence  somewhere  within  the 
jurisdiction  of  the  law-making  power  that  enacted  the  stat- 
ute, and  that  the  gaming  apparatus  is  kept  and  provided  to 
be  used  in  such  gaming  house,  building,  apartment  or  place. 
A  search  warrant  may  not  be  issued  for  gaming  apparatus 
not  kept  and  provided  to  be  used  at  some  gaming  house, 
building,  apartment  or  place  within  the  limits  of  this  state. 
The  omitted  words  ar6  an  essential  part  of  the  description 
of  the  gaming  apparatus.  There  is  no  statement  in  the 
writ  that  any  such  gaming  house,  building,  apartment  or 
place  is  in  existence  in  this  state  or  elsewhere.  The  mat- 
ters stated  in  the  writ  to  be  believed  by  the  affiant,  if 
taken  to  be  absolutely  true,  were  insuflBcient  to  authorize 
the  issuance  of  the  search  warrant. 

Further,  this  proceeding  is  a  separate,  distinct,  inde- 
pendent proceeding;  it  is  not  a  part  of  the  search-warrant 
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proceeding;  it  must  stand  or  fall  by  itself;  the  aflBJavitfor 
the  search  warrant  is  not  the  basis  of  this  cause.  Deck- 
er's petition  for  the  attachment  is  the  beginning  of  this 
case.  That  petition  is  in  the  nature  of  an  indictment  or  in- 
formation. It  should  be  certain  in  every  essential  particu- 
lar; no  intendments  are  to  be  indulged  in  for  its  support. 
It  ought,  upon  its  face,  to  state  such  facts  as  make  a  case 
of  criminal  contempt  against  the  defendants.  It  fails  to 
set  out,  in  terms  or  in  legal  efifect,  the  aflBdavit  of  McDon- 
ald. It  makes  no  reference  to  that  affidavit.  For  aught 
that  appears  in  the  petition  the  warrant  was  issued  with- 
out any  affidavit  as  provided  by  the  constitution  and  the 
law,£xcept  that  a  copy  of  the  search  warrant  is  made  an  ex- 
hibit and  part  of  the  petition.  The  search  warrant  recites 
from  the  affidavit  merely  the  belief  of  McDonald;  it  recites 
no  fact  as  stated  in  the  affidavit-  Mere  belief  of  the  affiant 
is  wholly  insufficient  to  authorize  the  issuance  of  a  search 
warrant.  Lippman  v.  The  People,  175  111.  113.  Even  if 
the  search  warrant  recited  facts  to  be  stated  in  the  affidavit 
which  would  in  law  justify  the  conclusion  that  there  was 
reasonable  cause  for  the  belief  stated,  such  mere  recital  in 
the  warrant  would  not  be  sufficient  in  this  contempt  pro- 
ceeding, since  this  proceeding,  as  before  stated,  is  a  sepa- 
rate, independent  proceeding.  Our  conclusion  upon  this 
point  is  that  the  petition  by  Decker  should  have  in  some 
apt  form  set  out  not  only  the  search  warrant  but  also  the 
affidavit  of  McDonald,  so  that  it  would  appear  that  the 
warrant  was  lawfully  issued,  if  the  affidavit  was  in  fact 
sufhcient;  and  so  that  the  defendants  might  have  the  op- 
portunity to  contest  the  sufficiency  of  the  affidavit  and  the 
validity  of  the  warrant  thereon  if  they  saw  fit.  In  The 
People  V.  Weigley,  155  111.  501,  which  was  a  contempt 
proceeding,  it  is  said:  "  The  party  accused  is  entitled  to  a 
trial.  The  charge  in  this  case  being  the  refusal  of  the  de- 
fendant to  respect  and  obey  an  order  of .  court,  the  party 
bringing  the  accusation  was,  in  tlie  absence  of  an  admission 
of  that  fact  b}''  the  defendants,  bound  to  prove  the  exist- 
ence of  such  an  order.     Accordingly  he  offered  in  evidence 
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the  bill  of  complaint,  summons  and  return,  appearance  and 
consent  of  the  Northwestern  Shoe  Co.,  to  the  appointment 
of  the  receiver  and  the  order  appointing  the  receiver." 
That  was  a  case  of  civil,  not  criminal,  contempt,  but 
AVeigley  was  not  a  party  to  the  suit  and  consequently  as 
against  him  a  valid  order  was  required  to  be  shown.  To 
do  that  it  was  necessary  to  show  that  the  court  had  juris- 
diction, and  for  that  purpose  the  papers  mentioned  were 
offered  in  evidence.  In  the  case  at  bar  a  valid  search  war- 
rant must  be  shown.  No  valid  search  warrant  can  be  shown 
unless  an  affidavit  bo  shown  justifying  its  issue.  None  was 
shown.  The  demurrer  of  defendants  to  the  petition  was 
in  effect  a  motion  to  quash.     It  should  have  been  sustained. 

Further  interrogatories  were  propounded  to  the  defend- 
ants and  they  answered  thereto  in  substance  that  they  had 
no  knowledge  that  the  search  warrant  had  been  issued  or 
that  the  implements  mentioned  had  been  in  pursuance 
thereof  taken  and  held  by  Decker,  the  constable,  that  the 
replevin  affidavits,  writs  and  bonds  were  genuine,  and  issued, 
taken  and  served  in  good  faith  in  the  discharge  of  duty  im- 
posed by  law.  The  answers,  whether  true  or  false,  com- 
pletely exonerated  the  defendants  and  each  of  them,  and 
upon  their  answers  they  should  have  been  discharged.  If 
the  answers  are  false  the  remedy  is  by  indictment  for 
perjury. 

It  is  stated  in  the  final  order  and  judgment  of  the  court 
that  the  finding  and  judgment  of  guilty  are  based  "  on  the 
papers  on  file  in  this  case,  interrogatories  and  answers 
thereto,  and  all  the  facts  and  circumstances  in  evidence  in 
the  case  surrounding  the  defendants  at  the  time  of  the 
alleged  contempt  and  their  conduct  at  said  time."  As 
above  stated,  nothing  should  have  been  considered  in  de- 
termining the  question  of  guilt  but  the  answers  to  the  in- 
terrogatories. Such  is  the  long-settled  practice  in  cases  of 
this  cliaracter.  The  search  warrant  was  not  merely  void- 
able but  void.  The  judgments  must  be  reversed  and  the 
defendants  discharged. 

Bevtrsed. 
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Charles  Yan  Dorn  t.  Henry  inderson, 

1.  Mandamus— t47A«n,  does  not  lie  against  superintendent  of  scfiools. 
The  courts  will  not  interfere  by  mandamus  with  the  exercise  by  a 
superintendent  of  schools  of  a  discretionary  power,  judicial  in  nature, 
unless  the  same  appears  to  have  been  grassly  abused,  exercised  through 
selfish  and  unworthy  motives,  or  unless  there  appears  to  be  such  an 
evasion  of  positive  duty  as  to  amount  to  a  virtual  refusal  to  act. 

2.  Mandamus— u7/^en,  lies  against  superintendent  of  schools.  Man- 
damus lies  against  a  superintendent  of  schools  to  perform  a  duty  merely 
ministerial  in  character. 

8.  Mandamus— K?Aen,  lies  against  superintendent  of  schools.  Man- 
damus lies  against  a  superintendent  of  schools  to  compel  him  to  correct 
a  certificate  issued  to  a  person  found  to  be  qualified  to  teach  so  that  the 
same  will  conform  to  the  facts. 

Mandamus  proceeding.  Appeal  from  the  Circuit  Court  of  Sangamon 
County;  the  Hon.  Jambs  A.  Creiqhton,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1904.  Affirmed.  Opinion  filed  January  6, 
1905. 

Perey  &  Morgan,  for  appellant. 

Shutt  &  Graham  and  Hamilton  &  Catron,  for  appellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of  the 
court. 

This  is  a  petition  by  appellee  for  a  writ  of  mandamus  to 
be  directed  to  appellant,  as  superintendent  of  schools  of 
Sangamon  county,  commanding  him  to  change  the  date  of 
a  teacher's  certificate  issued  by  him  to  appellant,  so  that 
the  same  would  correspond  to  the  true  date  of  its  issuance. 
A  demurrer  to  the  petition  was  filed  and  overruled.  The 
defendant  then  pleaded  to  the  same.  Upon  the  hearing 
the  trial  court  found  the  issues  for  the  petitioner  and  ordered 
that  a  writ  issue  forthwith,  commanding  the  defendant 
that  he  correct  the  certificate  in  question,  which  bore  the 
date  of  July  1,  190i,  so  that  it  would  show  upon  its  face 
the  date  of  September  1,  1902,  from  which  order  the  de- 
fendant appeals. 

The  petition  avers  that  petitioner  had  taught  in  the 
common  schools  of  Sangamon  county  for  many  years  prior 
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to  July,  1902,  under  divers  first-grade  certificates  issued  to 
him  by  the  county  superintendent  after  due  examination; 
that  the  last  of  said  first-grade  certificates  expired  July  2, 
1902;  that  on  September  1,  1902,  he  applied  to  the  defend- 
ant for  a  first-grade  certificate  and  was  then  ready  to  sub- 
mit himself  to  an  examination;  that  the  defendant  thereupon 
granted  to  him  a  first-grade  certificate,  dated  July  1,  1901; 
that  petitioner  did  not  at  that  time  notice  the  date  thereof, 
but  that  when  he  did,  he  afterwards,  on  August  24,  1903, 
requested  the  defendant  to  change  the  date  of  the  certificate 
to  that  upon  which  it  was  actually  issued;  that  the  defend- 
ant refused  so  to  do,  whereby  the  petitioner  was  prevented 
from  teaching  in  said  county  from  September  1, 1903,  until 
September  1,  1904. 

The  facts,  briefly  stated,  are  substantially  as  follows : 
In  the  year  1899,  the  defendant,  as  county  superintendent, 
after  a  written  examination  as  to  his  qualifications,  issued 
to  the  petitioner  a  first-grade  certificate.  When  the  same 
had  expired,  on  July  1,  1901,  without  further  examination, 
he  issued  to  him  another,  but  dated  the  same  back  to  July 
2,  1900.  During  June,  1902,  before  the  certificate  had,  ac- 
cording to  its  date,  expired,  the  petitioner  requested  the 
defendant  to  correct  the  date  of  this  certificate  so  that  it 
would  bear  the  true  date  of  its  issuance,  viz.:  July  2,  1901. 

Upon  the  refusal  of  the  defendant  so  to  do,  petitioner  on 
September  1,  1902,  applied  for  a  new  certificate,  where- 
upon, without  further  examination,  the  defendant  issued  to 
him  a  new  certificate,  again  dating  the  same  back  one  year, 
viz.:  July  2,  1901.  The  petitioner  claims  that  he  failed  to 
discover  that  the  certificate  had  been  dated  back,  until 
April,  1903.  During  the  latter  part  of  August  of  that  year 
he  again  applied  to  the  defendant  and  requested  that  he 
correct  the  date  of  this  last-mentioned  certificate  so  that  it 
would  bear  the  true  date  of  its  issuance.  Upon  the  refusal 
of  the  defendant  this  suit  was  instituted. 

The  material  facts  involved,  and  which  are  set  forth  in 
the  foregoing  statement,  are  uncontroverted.  The  issues 
involved  are  of  law  only,  and  must  be  determined  by  refer- 
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ence  to  the  statute  entitled  "  Schools,"  which  prescribes  the 
powers  and  duties  of  county  superintendents  relative  to  the 
granting  and  renewal  of  certificates  to  teach  schools.  Sec- 
tion 3  of  article  7  of  such  statute  provides  that  it  shall  be 
the  duty  of  the  county  superintendent  to  grant  certificates 
to  such  persons  as  may,  upon  due  examination,  be  found 
qualified;  that  such  certificates  shall  be  of  two  grades;  that 
those  of  the  first  grade  shall  be  valid  in  the  county  for  two 
years  and  shall  certify  that  the  person  to  whom  the  cer- 
tificate is  given  is  of  good  moral  character  and  qualified  to 
teach  certain  subjects  therein  specified.  Said  section  further 
provides  that  the  county  superintendent  may,  at  his  option, 
renew  said  certificates  at  their  expiration  by  his  endorse- 
ment thereon.     Eev.  Stat.  1903,  1683. 

Section  13  of  article  2  of  said  statute  makes  it  the  duty 
of  each  county  superintendent  to  grant  certificates  of  qual- 
ification to  such  persons  as  may  be  qualified  to  receive  them, 
as  provided  in  section  3  of  article  7  (Ibid.,  1654),  while  sec- 
tion 14:  of  the  same  article  provides  that  the  count}'^  super- 
intendent shall  have  power  to  renew  teachers' certificates 
at  their  expiration  by  his  endorsement  thereon.  Ibid.,  1654. 
By  virtue  of  the  foregoing  sections,  a  county  superintend- 
ent has  power,  and  it  is  his  duty,  to  determine  whether  or 
"not  the  person  examined  is  qualified  to  teach,  the  grade  of 
certificate  to  which  he  is  entitled,  and  upon  the  expiration 
of  a  certificate  whether  or  not  it  shall  be  renewed.  These 
questions  are  by  the  statute  submitted  to  the  decision  of  the 
superintendent.  The  act  of  ascertaining  and  determining 
what  are  the  requisite  facts  upon  which  his  action  must  be 
predicated,  is  in  its  nature  judicial,  involving  investigation, 
judgment  and  discretion.  With  the  exercise  of  such  dis- 
cretionary power  the  courts  are  precluded  from  interfer- 
ing, unless  the  same  be  grossly  abused,  or  exercised  from 
selfish  and  unworthy  motives,  or  there  is  such  an  evasion 
of  positive  duty  as  to  amount  to  a  virtual  refusal  to  per- 
form the  same,  in  which  event  such  abuse  of  discretion  or 
failure  to  act  will  be  controlled  by  mandamus.  People  v. 
Dental  Examiners,  110  111.  ISU;  Dental  Examiners  v.  Peo- 
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pie,  123  111.  227.  But  when  such  superintendent  has  once 
determined  that  the  applicant  is  qualified  to  teach,  and  the 
grade  of  certificate  to  which  he  is  entitled,  or  that  he  is  en- 
titled to  a  renewal  of  a  certificate  theretofore  granted,  his 
discretionary  or  judicial  powers  are  exhausted.  The  re- 
sultant duty  to  issue  a  certificate  to  that  effect  or  to  endorse 
a  renewal  upon  a  former  certificate,  being  imperative,  spe- 
cific, well-defined,  and  not  requiring  the  exercise  of  judg- 
ment or  discretion,  is  ministerial  merely,  and  the  perform- 
ance of  such  duty  may,  upon  his  neglect  or  refusal  to  act, 
be  coerced  by  a  peremptory  writ  of  mandamus.  Dental 
Examiners  v.  People,  supra.  We  think  it  is  also  true  that 
where  a  certificate,  although  upon  its  face  in  accordance 
with  the  statute,  fails  correctly  to  state  the  true  date  of  its 
issuance,  or  is  in  any  particular  false,  untrue  or  erroneous, 
mandamus  will  lie  to  compel  either  the  issuing  by  the  super- 
intendent of  a  true  and  correct  certificate,  or  the  correction 
of  the  one  already  issued,  so  that  it  will  correctly  and  trul}^ 
state  the  facts.  The  certificate  sought  to  be  corrected 
by  the  proceeding  at  bar,  recites  that  appellant  had  exam- 
ined appellee  upon  the  subjects  therein  named,  and  such  as 
are  mentioned  in  the  statute;  that  he  was  satisfied  that  ap- 
pellee was  a  man  of  good  moral  character,  and  that  his 
qualifications  were  such  as  to  entitle  him  to  such  certificate. 
It  further  recites  that  it  is  a  certificate  of  the  first  grade 
and  is  valid  in  the  county  for  a  term  of  two  years  from  the 
date  thereof.  Assuming  that  the  recitals  of  the  certificate 
were  true,  and  we  think  that  appellant  is  clearly  estopped 
to  deny  that  the}''  were,  it  became,  and  was,  the  duty  of 
appellant,  under  tlie  statute,  to  issue  to  appellee  a  certifi- 
cate to  teach  schools,  as  of  the  first  grade,  valid  in  the 
county  of  Sangamon  for  the  period  of  two  years  from  the 
actual  date  upon  which  he  was  found  qualified  to  do  so. 

It  is  not  controverted  that  appellee  made  application  for 
the  certificate  on  September  1,  1902;  that  the  same  was 
granted  and,  as  a  matter  of  fact,  issued  upon  that  day,  or 
that  it  was  dated  back  to  July  1,  1901.  The  action  of  ap- 
pellant in  thus  antedating  the  certificate  was  without  legal 
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justification  and  unwarranted,  no  matter  what  his  motive 
may  have  been.  The  certificate  in  question  being  the  only 
evidence  appellee  possessed  or  could  obtain  as  to  his  right 
to  teach,  he  was  entitled  to  have  it  show  such  authority 
for  the  full  terra  provided  by  the  statute  for  a  first-grade 
certificate.  By  the  arbitrary,  unauthorized  and  illegal  act 
of  appellant,  appellee  was  deprived  of  such  evidence,  and 
thereby  rendered  unable  to  exercise  his  profession  in  Sanga- 
mon county  for  a  longer  period  than  nine  months  from  the 
day  upon  which  he  was  declared  to  be  qualified  to  teach. 
He  thereby  lost  a  valuable  property  right,  to  regain  which 
the  remedy  by  mandamus  was  properly  invoked. 

The  propositions  of  law  submitted  by  appellant  were  in 
direct  conflict  with  the  law  governing  the  questions  in- 
volved, and  hence  were  properly  refused. 

.The  judgment  will  be  affirmed. 

Affirmed. 


Canton  Union  Coal  Company  v.  Parlin  &  Orendorff  Com- 
pany. 

1.  AocoRD  AND  SATisPAcnoN— iT^t  eonstUutea,  When  a' party 
makes  an  offer  of  a  certain  sum  to  settle  an  unliquidated  claim  and  at- 
taches thereto  the  condition  that  the  same,  if  accepted  at  all,  must  be 
received  in  full  satisfaction  of  the  claim  in  dispute,  and  the  other  party 
receives  the  money,  he  does  so  subject  to  the  condition  attached,  and  an 
accord  and  satisfaction  is  established.  But  in  such  case  the  proof  must 
be  clear  and  unequivocal  that  the  observance  of  the  condition  was 
insisted  upon,  and  must  not  admit  of  the  inference  that  the  debtor 
intended  that  his  creditor  might  keep  the  money  tendered  in  case  be 
did  not  assent  to  the  condition  upon  which  it  was  offered. 

Gbst,  J.,  dissenting. 

Action  of  assumpsit  Appeal  from  the  Cirouit  Court  of  Fulton  County; 
the  Hon.  Robert  J.  Gribr,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1903.    Affirmed.    Opinion  filed  January  6,  1905. 

Chiperfibld  &  Chipehfibld,  for  appellant. 

LucTEir  Gbat,  forappellea 
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Mb.  Justice  Puterbauqh  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  assumpsit  by  appellant  ap^ainst  appel- 
lee to  recover  for  coal  sold  and  delivered.  The  declaration 
cTonsists  of  the  common  counts,  to  which  were  interposed  a 
number  of  pleas,  including  that  of  accord  and  satisfaction. 
At  the  close  of  all  the  evidence,  under  the  instructions  of 
the  court,  the  jury  returned  a  verdict  for  the  defendant. 
Judgment  was  entered  thereon  in  bar  of  the  action,  to 
reverse  which  plaintiff  appeals. 

The  trial  court  directed  the  verdict  for  the  defendant 
upon  the  theory  that  under  the  facts  in  evidence,  which  are 
u  neon  trover  ted,  and  as  a  matter  of  law,  a  complete  accord 
and  satisfaction  of  the  plaintiff's  claim  was  established.  The 
only  question  presented  by  the  record  for  our  determination 
is,  whether  such  action  of  the  court  was  warranted.  The 
following  facts  are  disclosed* by  the  evidence:  On  July  3, 
1902,  appellant,  by  written  contract,  agreed  to  furnish 
appellee  with  all  coal  that  it  might  require  daring  the  season. 
At  various  times  during  such  season,  appellee  complained 
to  appellant  that  it  was  not  furnishing  coal  to  meet  the 
requirements  of  appellee,  and  on  January  9, 1903,  wrote  a 
letter  to  appellant  in  which  it  again  made  complaint  of  the 
same  nature,  and  notified  appellant  that  it  had  been  com- 
pelled, by  reason  of  such  failure,  to  go  into  the  open  market 
and  buy  coal  from  other  sources,  at  higher  prices  than 
that  named  in  the  contract,  and  that  it  would  hold  appel- 
lant responsible  for  any  loss  occasioned  by  its  default.  Upon 
July  25,  1903,  appellee  wrote  and  mailed  to  appellant  the 
following  letter: 

"July  25,  1903. 
Canton  Union  Coal  Co., 

Gentlemen:  Enclosed  please  find  our  check  on  the  First 
National  Bank  of  Canton,  No.  19,348,  $470.67,  in  full  of 
account,  together  with  our  statement  attached.  We  also 
enclose  debit  memorandum  for  the  diflference  between  con- 
tract price,  and  what  we  were  obliged  to  pay  in  open  mar- 
ket for  coal  purchased  during  the  period  of  the  contract 
with  you,  on  account  of  your  failure  to  supply  our  require- 
ments according  to  such  contract.     You  will  also  find  en- 
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closed  credit  memorandum  for  coal  received  durino;  July, 
for  which  you  have  furnished  no  invoice.  Please  acknawl- 
edge  receipt  and  oblige, 

Fours  truly, 

Parlin  &  Orendorff  Co." 

Enclosed  with  the  letter  were  the  credit  memorandum, 
debit  memorandum,  statement  of  account,  and  the  check 
for  S470.67. 

Upon  receipt  of  such  letter  and  enclosures,  one  Simmons, 
bookkeeper  for  appellant,  placed  the  check  in  the  safe,  and 
at  once  prepared  a  statement  of  appellee's  account  as  shown 
by  appellant's  books,  upon  which  he  credited  the  amount 
of  the  check,  leaving  a  balance  due  appellant  of  $1,460.48. 
He  then  took  such  statement  to  the  oiRce  of  appellee,  where 
he  met  OrendorflF,  its  secretary  and  treasurer.  The  testi- 
mony of  Simmons  as  to  what  then  occurred,  is,  in  his  own 
-words,  as  shown  by  the  abstract,  as  follows: 

**  I  went,  passed  the  time  of  day  with  Mr.  Orendorfif;  he 
did  with  me;  I  said,  ^  I  have  brought  a  statement  for  the 
balance  due  of  our  account.'  lie  said  he  didn't  owe  us  any- 
thing. I  begged  his  pardon,  said  he  did,  and  I  said,  '  Here 
is  a  statement  of  it,'  and  laid  it  down  before  him;  took  it 
by  the  top  that  way,  and  said,  '  Here  is  the  balance  due 
July  1st,  and  the  cars  and  amounts  shipped  in  July,  and  fig- 
ured at  a  different  price  than  you  have,  which  amounts  to 
so  much,  and  I  have  given  you  credit  on  account  for  the 
check  received  to-day  for  S-i70.67,  still  leaving  a  balance 
due.'  I  handed  the  statement  to  Mr.  OrendorflF  and  said, 
'  Mail  us  a  check  for  that,'  and  he  said  he  didn't  owe  us 
anything,  and  I  said,  *  You  just  keep  that,  it  might  come 
handy,'  and  he  said,  *  I  will  file  it.'  I  then  went  back  to 
the  office,  and  deposited  the  check  on  the  same  day." 

The  check,  which  is  in  evidence,  shows  upon  its  face  that 
it  was  paid  on  July  27,  1903. 

An  accord  is  an  agreement,  an  adjustment,  a  settlement 
of  a  former  difficulty  or  dispute,  and  presupposes  a  diflFer- 
ence,  a  disagreement  as  to  what  is  right.  A  satisfaction, 
in  its  legal  significance  in  this  connection,  is  a  performance 
of  the  terms  of  accord.    The  amount  due  appellant  was 
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fairly  in  dispute,  and  therefore  unliquidated.  Bingham  v. 
Brownin^^,  197  111.  122.  The  facts  in  evidence  in  respect 
to  the  alleged  accord  and  satisfaction  being  undisputed  and 
ascertained,  the  legal  effect  of  the  same  is  purely  a  question 
of  law  and  therefore  should  not  have  been  submitted  to  the 
jury.    Ennis  v.  P.  P.  C.  Co.,  165  III.  161. 

It  is  a  well-settled  rule  of  law  that  when  a  party  makes 
an  offer  of  a  certain  sum  to  settle  a  claim,  when  the  sura  in 
controversy  is  open  and  unliquidated,  and  he  attaches  to 
his  offer  the  condition  that  the  same,  if  taken  at  all,  must 
be  received  in  full  satisfaction  of  the  claim  in  dispute,  and 
the  party  receives  the  money,  he  takes  it  subject  to  the  con- 
dition attached  to  it,  and  it  will  operate  as  an  accord  and 
satisfaction.  Ostrander  v.  Scott,  161  III.  339;  Lapp  v. 
Smith,  183  111.  179;  Bingham  v.  Browning,  197  111.  122; 
Kurasey  v.  Barber,  78  III.  App.  88:  McDaniels  v.  Bank,  29 
Vt.  230;  Preston  v.  Grant,  3^  Vt.  201;  Fuller  v.  Kemp,  138 
N.  Y.  231;  Nassoiy  v.  Tomlinson,  148  X.  Y.  326;  Brake  Co. 
v.  Prosser,  157  N.  Y.  289;  Mack  v.  Miller,  84  N.  Y.  Sup. 
440;  Andrews  v.  Stubbs,  100  Mo.  App.  599;  Jackson  v.  Vol- 
kening,  80  N.  Y.  Sup.  1102.  But  to  establish  this  defense 
the  proof  must  be  clear  and  unequivocal  that  the  observ- 
ance of  the  condition  was  insisted  upon,  and  must  not  admit 
of  the  inference  that  the  debtor  intended  that  his  creditor 
might  keep  the  money  tendered,  in  case  he  did  not  assent  to 
the  condition  upon  which  it  was  offered.  Fuller  v.  Kemp, 
supra;  Preston  v.  Grant,  snpra. 

In  Fuller  v.  Kemp,  sujyy^a,  the  claim  in  controversy  was 
unliquidated.  The  plaintiff  had  rendered  a  bill  for  medical 
services  to  the  defendant,  amounting  to  $670.  In  response 
thereto  the  defendant  wrote  him  a  letter  enclosing  a  check 
for  $400,  stating  in  the  letter  that  it  was  to  be  in  full  satis- 
faction of  the  plaintiff's  claim,  and  expressing  the  hope  that 
upon  reflection,  the  plaintiff  would  agree  that  it  represented 
the  reasonable  value  of  his  services.  The  plaintiff  appro- 
priated the  proceeds  of  the  check  and  sent  a  bill  for  the 
same  amount  as  was  the  original  bill,  crediting  thereon  the 
amount  of  the  check  as  part  payment,  and  claiming  the 
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balance  as  still  due.  Upon  receipt  of  this  communication, 
the  defendant  immediately  replied  that  he  had  sent  the 
check  upon  condition  that  it  should  be  received  in  full  pay- 
ment of  the  bill;  that  he  could  not  consent  to  any  other 
application  of  it,  and  that  the  plaintiff  must  either  keep  it 
upon  that  condition  or  return  it  immediately.  To  this 
notification  the  plaintiff  made  no  reply,  retained  the  pro- 
ceeds of  the  check  and  brought  suit  to  recover  the  balance 
of  his  bill.  Under  these  facts,  which  were  uncontrovened, 
the  court  held  that  the  letter  of  the  defendant  enclosing  the 
check,  although  stating  that  it  was  in  full  satisfaction  of 
the  plaintiff's  claim,  nevertheless  was  not  to  be  treated  as  a 
binding  condition  upon  the  plaintiff;  that  by  its  terms  it 
invited  a  reply;  that  had  the  plaintiff  retained  the  check 
and  made  no  reply  to  the  letter,  it  would  have  operated  as 
a  binding  agreement  upon  him  that  he  accepted  the  check 
and  with  it  the  condition  that  it  was  payment  in  full;  that 
as  the  plaintiff,  however,  replied  to  this  letter,  such  reply 
operated  as  notice  to  the  defendant  that  the  plaintiff  did 
not  accept  the  check  as  payment  in  full;  that  if  the  defend- 
ant had  made  no  reply  thereto,  he  would  be  deemed  to  have 
acquiesced  in  the  claim  asserted  by  the  plaintiff  that  a 
biilance  was  still  due;  but  that  his  reply  notifying  the 
l)laintiff  that  the  check  was  sent  upon  condition,  and  that 
it  could  be  retained  only  with  that  obligatioh  attached  to 
it,  called  upon  the  plaintiff  either  to  assent  to  such  condi- 
tion, or  immediately  return  the  check;  that  the  subsequent 
retention  of  the  same  operated  conclusively,  as  a  matter  of 
law,  as  a  retention  of  the  money,  bound  by  the  condition, 
and  that  such  retention  constituted  a  good  accord  and  satis- 
faction. The  court  further  held  that  upon  receipt  of  the 
last  letter,  the  plaintiff  had  but  a  single  alternative  presented 
for  his  action — the  prompt  restoration  of  the  money  to  his 
debtor,  or  the  complete  extinguishment  of  th€  debt  by  its 
retention. 

In  Nassoiy  v.  Tomlinson,  148  N.  Y.  326,  where  a  claim 
of  the  plaintiff  against  the  defendant  for  commission  was 
in  dispute,  the  defendant  enclosed  a  check  for  $300,  to  the 
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plaintiflF,  together  with  a  blank  receipt  reciting  that  the 
check  was  in  full,  and  requesting  the  plaintiff  to  sign  and 
return  the  same.  The  plaintiflf  used  the  check  and  failed 
to  sign  or  return  the  receipt.  The  court  held  this  to  be  an 
accord  and  satisfaction  as  to  the  entire  claim  of  plaintiff. 
In  its  opinion  the  court  further  says :  "  The  plaintiff  cannot 
be  permitted  to  say  that  he  did  not  understand  that  a  sum 
of  money  offered  in  full  was  not,  when  accepted,  a  payment 
in  full.  *  *  *  He  was  bound  either  to  reject  the  check, 
or,  by  accepting;  it,  to  accede  to  the  defendant's  terms.  The 
money  tendered  belonged  to  them,  and  they  had  the  right 
to  say  on  what  conditions  it  should  be  received.  *  *  * 
The  plaintiff  could  only  accept  the  money  as  it  was  offered, 
which  was  in  satisfaction  of  his  demand.  He  could  not 
accept  the  benefit  and  reject  the  condition,  for  if  he  accepted 
at  all,  it  was  cum  onere.^^ 

In  Ostrander  v.  Scott,  supra,  it  is  held  that  a  creditor  to 
whom  a  check  is  sent,  reciting  that  it  is  in  full  payment  of 
a  claim,  the  amount  of  which  is  in  dispute,  cannot  receive 
it,  without  the  assent  of  the  debtor,  in  part  payment  only, 
but  his  receipt  thereof  and  the  use  of  the  check  will  con- 
stitute a  full  satisfaction  of  the  claim. 

In  Rumsey  v.  Barber,  supra,  which  was  a  controversy  over 
the  amount  due  from  the  defendants  to  plaintiffs  for  mer- 
chandise, the  plaintiffs  wrote  to  the  defendant  as  follows: 
**  We  shall  refuse  draft,  as  we  do  not  owe  you  $200.  We 
enclose  statement  and  $45.42  to  balance  account,  also  freight 
vouchers.  Kindly  receipt  in  full."  The  plaintiffs  retained 
the  money  so  remitted.  It  was  held  that  inasmuch  as  no 
consent  of  the  defendants  was  shown  for  its  application  as 
part  payment  only,  the  retention  of  the  remittance,  under 
the  circumstances  stated,  was  a  satisfaction  of  the  claim. 

In  Andrews  v.  Stubbs,  100  Mo.  App.  699,  a  difference  ex- 
isted between  plaintiff  and  defendant  as  to  the  amount  due 
plaintiff  for  grain  purchased  of  him  by  defendant.  The 
plaintiff  sent  the  defendant  a  statement  of  account  showing 
the  amount  claimed  by  him  to  be  due,  whereupon  the  de- 
fendant deducted  from  the  statement  what  he  claimed  to 
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be  an  overcharge,  and  remailed  it  to  the  plaintifiF,  together 
with  a  check  for  the  balance,  and  a  letter  stating  that  the 
check  was  the  balance  in  full  of  account  as  per  the  attached 
statement.  The  plaintiff  retained  the  check  and  used  the 
proceeds.  It  was  held  that  by  accepting  and  using  the 
check,  the  plaintiff  accepted  the  condition  of  its  bein^  in 
full  settlement,  and  that  the  claim  was  thereby  discharged. 

In  Jackson  v.  Volkening,  aupra^  the  plaintiff  had  a  claim 
against  the  defendant  for  a  balance  of  account.  The  de- 
fendant asserted  a  set-off  and  sent  to  the  plaintiff,  by  mail, 
a  check,  together  with  a  letter  stating  that  the  check  was 
sent  in  full  settlement  of  all  claims  against  him  to  date, 
and  was  to  be  used  by  the  plaintiff  only  under  this  condi- 
tion: that  if  the  settlement  was  not  satisfactory  in  full  pay- 
ment, to  return  the  same.*  It  was  held  that  the  acceptance 
and  use  of  the  check  constituted  an  accord  and  satisfaction. 

Numerous  other  cases  are  cited  by  counsel  for  appellee 
in  support  of  his  position. 

Inasmuch  as  the  foregoing  illustrate  the  general  rule 
applicable  to  the  facts  at  bar,  we  shall  not  refer  to  others 
further  than  to  say  that  they,  in  principle,  fully  support 
the  same.  While  the  courts  of  a  few  jurisdictions  have  held 
to  the  contrary,  the  greater  weight  of  authority  in  the 
United  States  seems  to  uphold  the  rule,  which  may  well  be 
regarded  as  most  salutary  and  convenient  in  the  general 
transaction  of  business. 

It  is  conceded  by  counsel  for  appellant,  in  argument, 
that  if  appellant  had,  upon  receipt  of  the  check,  cashed  it 
and  credited  the  proceeds  to  appellee  on  account  of  its 
claim,  and  remained  silent,  an  accord  and  satisfaction  could 
properly  be  implied.  It  is  insisted,  however,  that  inasmuch 
as  Orendorff  was  informed  by  Simmons  that  the  check 
would  not  be  received  in  full  payment  of  appellant's  claim, 
but  had  been  credited  on  account  thereof,  the  failure  of 
Orendorff  to  object  or  in  some  way  signify  the  unwilling- 
ness of  appellee  that  it  should  be  so  applied,  fairly  justified 
Simmons  in  concluding  that  appellee  assented  to  such  use 
of  the  check,  and  waived  the  condition  upon  which  it  was 
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tendered.  We  regard  such  contention  as  without  force. 
By  the  terras  of  the  letter  with  which  it  was  enclosed,  the 
check  was  tendered  upon  the  condition  that  it  should  he 
received  and  accepted  by  appellant  in  full  satisfaction  of 
its  claim.  Under  the  authorities  cited,  the  act  of  placing 
the  amount  of  the  check  to  the  credit  of  appellee  upon  the 
books  of  appellant,  followed  by  the  exhibition  to  Orendorff 
of  the  statement  of  account  upon  which  the  amount  of  the 
check  appeared  as  a  credit,  constituted,  in  law,  a  full  and 
complete  acceptance  of  the  same.  While  the  fact  that  the 
check  was  laid  aside  and  not  presented  to  the  bank  upon 
which  it  was  drawn  until  after  the  interview  between  Sim- 
mons and  Orendorff,  may  be  material  as  tending  to  show 
the  intention  with  which  it  was  retained,  it  in  no  way 
operated  to  lessen  or  weaken  the  legal  effect  of  appellant's 
action.  During  the  interview  referred  to,  nothing  was  said 
or  done  by  Simmons  which  in  any  way  indicated  to  or 
warranted  the  inference  by  Orendorff  that  its  acceptance 
was  other  than  absolute,  nor  can  the  statements  by  Oren- 
dorff to  the  effect  that  appellee  owed  appellant  nothing,  be 
reasonably  construed  to  mean  that  a  waiver  of  the  condi- 
tion was  intended.  The  remarks  were  but  true  statements 
of  the  legal  effect  of  the  acts  of  appellant. 

In  the  absence  of  any  statement  to  the  contrary,  Oren- 
dorff was,  we  think,  clearlj'-  justified  in  supposing  that  the 
failure  to  return  the  check  was  an  expression  of  assent  to 
the  condition,  and  his  failure  expressly  to  demand  the 
return  thereof  did  not  warrant  the  assumption  by  Simmons 
that  the  same  was  waived.  We  are  of  opinion,  therefore, 
that,  as  a  conclusion  of  law,  an  acceptance  of  the  check 
upon  the  condition  attached  may  properly  be  inferred  from 
the  admitted  facts.  As  is  said  in  Fuller  v.  Kemp,  sup7*a, 
'*  The  tender  and  condition  could  not  be  dissevered.  The 
one  could  not  be  taken  and  the  other  rejected.  The  accept- 
ance of  the  money  involved  the  acceptance  of  the  co^ndi- 
tion,  and  the  law  will  not  permit  any  other  inference  to  be 
drawn  from  the  transaction.  Under  such  circumsta  nee 
the  assent  of  the  creditor  to  the  terms  proposed  by  the 
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debtor  will  be  implied,  and  no  words  of  protest  can  affect 
the  legal  quality  of  the  act."  The  application  of  this  rule 
of  law  to  the  uncontroverted  facts  referred  to,  established 
a  complete  defense  to  the  plaintiff's  demand.  There  re- 
mained no  question  for  the  determination  of  the  jury,  and 
the  trial  court  properly  directed  a  verdict  for  the  defendant. 

The  judgment  accordingly  will  be  affirmed. 

Affirmed. 

Mr.  Justice  Gest,  dissenting. 


Wabash  Railroad  Company  y.  George  W.  Campbell^  et  al. 

1.  DECLARiiTiON— w?i6n  not  error  to  permit  amendment  of,  after 
vei'dict.  Held  in  this  case  that  it  was  not  error  for  the  court  to  permit 
the  plaintiffs  to  amend  their  declaration  by  the  filing  of  additional 
counts  after  a  motion  in  arrest  had  been  interposed,  inasmuch  as  no 
question  of  variance  had  been  raised  during  the  trial  and  such  addi- 
tional counts  merely  amplified  the  averments  of  the  original  declaration. 

2.  Measure  op  damaGES—iti  action  against  carrier  for  injury  to 
cattle.  In  such  case  the  proper  measure  of  damages  is  the  difference  be- 
tween the  market  value  of  the  cattle  had  they  been  delivered  pursuant 
to  the  obligation  of  the  carrier  and  their  market  value  when  delivered 
contraiy  to  suc^i  obligation. 

3.  Judicial  notice— o/  wJiat  taken.  The  court  in  this  c-ase  judi- 
cially noticed  the  requirements  of  the  quarantine  laws. 

Action  on  the  case  for  injury  to  personal  property.  Appeal  from  the 
Circuit  Court  of  Shelby  County;  the  Hon.  Samuel  L.  Dwiqht,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1904.  Affirmed. 
Opinion  filed  January  6,  1905. 

C.  N.  Travous,  for  appellant 
E.  M.  Peadeo,  for  appellees. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  by  appellees  against  appel- 
lant. The  declaration  alleges,  in  substance,  that  the  de- 
fendant was  the  owner  of  and  operating  a  railroad  between 
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East  St.  Louis  and  Sullivan,  Illinois;  that  on  October  10, 
1902,  the  defendant  received  of  the  plaintilfs  at  East  St. 
Louis,  200  head  of  cattle,  in  good  condition,  to  be  safely- 
carried  to  Sullivan,  for  reward;  that  by  reason  thereof  it 
became  bound  to  furnish  and  load  such  cattle  in  proper 
cars,  free  from  disease  or  other  infection,  and  carefully  to 
convey  them  to  said  destination;  that  defendant  failed  to 
regard  said  duty,  but  negligently  marked,  carded  and  billed 
said  cars  as  containing  **  Southern  Cattle,"  meaning  thereby 
that  the  cattle  shipped  therein  were  infected  or  diseased 
cattle,  by  means  whereof  the  said  cattle  became  unsalable 
and  greatly  depreciated  in  value,  and  could  not  be  sold,  so 
that  the  plaintiffs  were  obliged  to  and  did  lay  out  the  sura 
of  $1,300  in  endeavoring  to  sell  said  cattle,  and  incurred 
expenses  in  the  necessary  support  and  maintenance  of  the 
same  for  the  period  of  four  months  while  prevented  from 
Silling  them,  amounting  to  the  sum  of  $1,500. 

A  trial  was  had  resulting  in  a  verdict  for  the  plaintiffs 
for  STG0.50.  A  motion  for  a  new  trial  was  made  by  the 
defendant,  and  overruled.  The  defendant  then  moved  in 
arrest  of  judgment.  Pending  the  disposition  of  such  mo- 
tion, the  plaintiffs  asked  and  were  granted  leave  to  file 
amended  counts  to  their  declaration.  The  matter  alleged 
in  such  counts  was,  in  substance,  that  the  cards  containing 
the  words  "  Southern  Cattle  "  were  in  general  and  exclusive 
use  for  the  purpose  of  giving  notice  that  the  cars  on  which 
they  were  fastened  were  infected,  and  liable  to  spread 
disease,  or  that  the  cattle  in  them  were  infected  or  "  South- 
ern Cattle,"  and  as  such  liable  to  communicate  the  disease 
generally  called  *' Texas  fever"  to  all  cattle  with  which 
they  might  come  in  contact,  and  that  said  cars  were  thus 
rendered  unsuitable  for  the  transportation  of  said  cattle; 
of  all  of  which  the  defendant  had  due  knowledge. 

The  defendant  then  filed  a  motion  supported  by  a  proper 
affidavit,  to  have  the  verdict  set  aside  and  the  cause  con- 
tinued, alleging  as  grounds  therefor,  that,  in  consequence 
of  the  new  issues  presented  by  the  additional  counts,  the 
defendant  was  surprised  and  unprepared  to  meet  and  try 
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the  same  at  that  terra  of  court.  The  motion  was  denied,  as* 
was  also  the  motion  in  arrest  of  the  judgment.  Where- 
upon the  defendant  appealed  to  this  court. 

Both  motions  were  properly  overruled.  The  matter  in 
the  additional  counts  but  amplilied  the  averments  of  the 
original  declaration  as  to  the  uses  and  purposes  to  which 
the  cards  in  question  were  generally  devoted,  and  presented 
no  new  issues.  Furthermore,  no  question  of  variance  was 
specifically  raised  during  the  trial. 

The  material  facts  involved  are  substantially  as  .follows: 
On  October  27, 1902,  appellees  shipped  from  East  St.  Louis, 
over  appellant's  road,  120  head  of  cattle,  contained  in  four 
cars,  and  consigned  to  one  J.  C.  Beam,  appellees'  agent  at 
Sullivan,  Illinois,  to  be  by  him  there  sold.  At  the  time  of 
such  shipment  there  were  in  force  certain  rules  and  regula- 
tions, promulgated  by  the  Department  of  Agriculture  of 
the  United  States,  for  the  purpose  of  regulating  and  con- 
trolling the  shipment  from  within  the  limits  of  a  certain 
quarantine  district  thereby  established,  of  cattle  originating 
within  such  district.  Such  cattle  were  commonly  known 
as  and  called  *'  Southern  Cattle,"  and  were  generally  in- 
fested with  what  are  called  "  cattle  tick,"  by  reason  of 
whi.'^h  native  cattle  coming  in  contact  with  them,  were 
liable  to  contract  splenetic  or  Texas  fever.  It  was  provided 
by  said  regulations  that  no  cattle  should  be  transported 
from  the  quarantine  district  therein  established  and  other- 
wise known  as  the  "scheduled  district,"  except  upon  condi- 
tion that  they  should  be  placed  in  pens  or  yards  set  apart 
for  infected  cattle,  to  which  no  other  cattle  should  be  ad- 
mitted; that  all  cars  used  for  the  transportation  of  the 
same  should  be  cleansed  and  disinfected  as  soon  as  possible 
after  unloading,  and  before  they  were  again  used  to  trans- 
])()vt  animals;  that  all  cars  carrying  cattle  from  the  '*  sched- 
uI<hI  district"  should  bear  on  both  sides  thereof,  printed 
placards,  to  be  alfixed  by  the  carrier,  stating  that  they  con- 
tained Southern  cattle,  and  further,  that  each  of  the  way- 
bills accompanying  the  shipments  should  have  plainly 
Wiltten   or   stamped   upon   its   face   a   similar  statement. 
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Through  the  negligence  of  the  servants  of  appellant,  cards 
of  this  description  were  attached  to  the  cars  containing 
appellees'  cattle,  although  the  same  were  not  Southern 
cattle  and  did  not  come  from  the  scheduled  district.  The 
evidence  tends  to  show  that  upon  the  arrival  of  the  cattle 
at  Sullivan,  the  presence  of  the  cards  prevented  their  sale 
at  the  market  price,  by  creating  a  suspicion  or  impression 
among  possible  purchasers  that  they  had  been  shipped 
from  the  scheduled  district  and  for  that  reason  were  likely 
to  have  and  communicate  to  other  cattle  the  splenetic  or 
Texas  fever. 

There  is  no  serious  conflict  as  to  the  foregoing  facts, 
from  which  the  jury  was,  we  think,  clearly  warranted  in 
finding  that  appellant  was  guilty  of  the  negligence  charged 
in  the  declaration.  The  controverted  issues  seem  to  be,  to 
what  extent,  if  any,  were  appellees  damaged  thereby,  and 
as  to  what  is  the  proper  measure  of  damages.  Appellant 
insists  that  any  damages  sustained  by  appellees  were  occa- 
sioned by  their  failure  to  comply  with  the  well-settled  rule 
of  law  which  makes  it  the  duty  of  one  who  is  injured  by 
the  breach  of  contract  or  tort  of  another,  to  make  reason- 
able efforts  to  render  the  injur}'  as  light  as  possible,  and 
to  protect  himself  from  unnecessary  injury,  and  that,  if  he 
fails  to  do  so,  he  cannot  recover  damages  occasioned  by 
such  neglect.    Hartford  Deposit  Co.  v.  Calkins,  180  111.  104. 

While  the  cattle  were  in  transit.  Perry,  the  agent  of 
appellees,  who  was  in  charge  of  them,  learned  of  the  pres- 
ence of  the  cards  upon  the  cars.  It  is  insisted  that  it  be- 
came his  duty  either  to  have  removed  them  himself,  or 
requested  the  trainmen  to  remove  them,  or  to  have  ob- 
tained authority  from  appellant's  agent  at  St.  Louis  to  do 
so.  It  is  also  urged  that  after  the  cattle  reached  Sullivan, 
it  became  the  duty  of  Perry  and  Bean  to  explain  to  pros- 
pective buyers,  that  the  cards  were  upon  the  cars  through 
error,  and  by  the  use  of  letters  and  telegrams  to  remove, 
as  far  as  possible,  any  doubt  as  to  the  character  and  con- 
dition of  the  cattle;  and  that  the  failure  of  appellees'  said 
ai^ents  to  take  any  or  either  of  the  steps  suggested,  occa- 
sioned any  damage  suffered  by  them. 


634  Appellate  Courts  of  Illinois. 

Vol.  117.]  .       Wabash  R.  R.  Co.  v.  Campbell. 

We  are  satisfied  that  the  jury  would  not  have  been  war- 
ranted in  finding  that  it  was  the  duty  of  Perry  to  have  re- 
moved the  cards.  They  were  presumably  posted  by  appel- 
lant under  directions  of  the  National  Government.  An 
unauthorized  interference  with  the  same  by  Perry  would 
have  been  a  trespass,  and  possibly  have  subjected  him  to 
a  penalty.  Furthermore,  although  he  was,  as  he  testifies, 
fully  aware  that  the  cattle  were  not  Southern  cattle;  for 
auo:ht  he  knew  the  cars  themselves  might  have  been  re- 
cently used  for  carrying  cattle  from  the  quarantined  dis- 
trict and  not  thereafter  disinfected. 

"  The  rule  which  requires  reasonable  conduct  on  the 
part  of  one  whose  legal  rights  have  been  violated,  should 
not  be  invoked  by  a  defendant  as  a  basis  for  a  crit- 
ical examination  of  the  conduct  of  the  injured  party,  or 
merely  for  the  purpose  of  showing  that  the  injured  person 
might  have  taken  steps  which  were  wiser  or  more  ad- 
vantageous to  the  defendant.  Reasonably  prudent  action 
only  is  required;  not  that  action  which  the  defendant, upon 
afterthouo^ht,  may  be  able  to  show  would  have  been  more 
advantageous  to  him."  Sutherland  on  Damages,  section 
155. 

Whether  the  other  efforts  suggested  were  reasonable 
under  the  circumstances,  to  what  extent  they  would  have 
availed  if  made,  and  whether  the  failure  to  make  them  con- 
stituted negligence  or  occasioned  or  enhanced  the  damages, 
and  to  what  extent,  as  well  as  the  amount  to  be  awarded 
as  damages,  were  all  questions  of  fact  for  the  determina- 
tion of  the  jury  from  the  evidence,  under  the  instructions 
of  the  court. 

The  rule  of  law  invoked  was  not  brought  to  the  atten- 
tion of  the  jury  by  any  proper  instruction  offered  in 
behalf  of  appellant,  nor  was  any  evidence  adduced  by  it 
tending  to  show  that  any  particular  efforts  would,  if  made, 
have  availed,  in  whole  or  in  part,  to  remove  the  suspicion 
attached  to  the  cattle.  The  means  to  that  end,  suggested 
by  counsel  in  argument,  were  equally  open  to  appellant; 
yet,  notwithstanding  its  live  stock  agent  at  St.  Louis  re- 
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ceived  notice  of  the  presence  of  the  cards  upon  the  cars  and 
damage  likely  to  be  inflicted  upon  appellees,  on  the  clay 
following  the  arrival  of  the  cattle  at  Sullivan,  nothing 
whatever  was  done  by  him  or  the  servants  of  appellant 
to  prevent  or  lessen  the  same.  In  this  state  of  the  record, 
appellant  is  not  in  a  position  to  complain  that  it  did  not 
receive  the  benefit  of  such  rule. 

The  evidence  tends  to  show  further  that  when  the  cattle 
arrived  at  Sullivan  they  were  in  good  condition,  free  from 
infection,  and  weighed  about  1,000  pounds  each. 

At  the  request  of  the  plaintiffs,  the  court  instructed  the 
jury  that  the  measure  of  damages  was  the  difference  be- 
tween the  market  value  of  the  cattle  had  they  been  deliv- 
ered in  ordinary  cars  and  their  market  value  when  delivered, 
as  they  were,  in  the  placarded  cars.  Appellant  offered  no 
, instructions  or  evidence  upon  the  question,  in  the  trial 
court,  but  now  insists  in  this  court,  that  the  damages,  if 
anj'-,  should  be  limited  to  the  cost  of  preventing  or  remov- 
ing the  injurious  effect  of  the  cards,  and  of  maintaining  the 
cattle  until  such  purpose  was  accomplished. 

We  are  of  opinion  that  the  rule  laid  down  by  the 
court  correctly  stated  the  measure  of  damages  in  this  and 
similar  cases.     Ey.  Co.  v.  Patton,  203  III.  376. 

Appellant  introduced  evidence  showing  that  the  market 
value  of  the  cattle  at  Sullivan  on  the  day^  of  their  arrival 
there,  had  they  been  delivered  in  ordinary  cars,  would 
have  been  at  least  $4.25  per  hundred,  and  that  when  bur- 
dened, as  they  were,  with  the  suspicion  created  by  the  use 
of  the  cards  in  question,  but  $2.50  per  hundred.  It  will  be 
readily  seen  that  the  evidence  would  have  warranted  a 
much  larger  verdict  than  that  returned. 

It  is  urged  that  the  second,  third  and  fourth  instructions 
given  at  th«  request  of  appellees  are  erroneous,  in  that  they 
omit  all  reference  to  the  question  of  the  alleged  negligence 
of  appellees'  agent  in  failing  to  prevent  or  remove  the  in- 
jurious effect  of  the  cards.  The  objection  is  not  well 
founded.  Neither  the  second  or  third  instructions  pertains 
to  the  question  of  damages.    They  relate  solely  to  the 
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qaestion  of  the  establishment  of  the  negligence  complained 
of  in  the  declaration.  The  fourth  instruction  does  not 
direct  either  a  verdict  or  finding.  It  purports  to  state  the 
measure  of  damages  only,  and  is  not  subject  to  the  objec- 
tion interposed.  If  appellant  had  desired  to  present  to  the 
jury  the  question  of  the  effect  of  any  negligence  of  appel- 
lees upon  the  damages,  it  was  the  duty  and  privilege  of 
counsel  to  otfer  instructions  embodying  such  theory. 

Appolliint's  seventh  instruction  was*properly  refused.  It 
invades  the  province  of  the  jury,  by  telling  them,  in  effect, 
that  the  failure  of  Perry  to  remove  the  cards  from  the  cars 
was  ne«^li2:ence. 

The  objections  urged  that  certain  testimony  offered  by 
appellant  should  have  been,  and  was  not  admitted,  we  re- 
gard as  so  palpably  groundless  that  we  will  not  recite  or 
discuss  them  in  detail.  It  is  contended  that  the  court 
erred  in  admitting  the  testimony  of  witnesses  as  to  the  re- 
quirements of  the  quarantine  laws.  We  have  taken  judi- 
cial notice  of  the  same,  as  counsel  admits  we  may  properly 
do,  and  find- that,  in  so  far  as  they  are  material  to  the  issues 
involved,  such  requirements  are  substantially  as  stated  by 
the  witnesses. 

There  being  no  reversible  error  in  the  record  the  judg- 
ment will  be  affirmed. 

AjjinnecL 


Henry  B.  Rankin  y.  Lewis  T.  Rankin. 

1.  Tender— t«?/ien.  established.  Held  in  this  xiase  that  the  chancellor 
was  warranted  in  finding  that  the  tender  in  question  therein  was  uncon- 
ditional. 

2.  Tknder — xchen,  insufficienU  A  tender,  to  avail  the  party  making 
the  same,  must  be  kept  ^ood. 

3.  PuAYKR  FOR  GENERAL  RELIEF— e^ccf  o/.  Where  the  facts  al- 
leged in  the  bill  and  established  by  the  evidence  are  sufficient  to  war- 
rant t!io  s| 'H!irtc  relief  granted,  the  prayer  for  general  relief  contained 
in  such  bill  is  sufficient  to  sftstain  the  decree  as  entered. 
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Bill  to  redeern.  Appeal  from  the  Circuit  Court  of  Morgan  County; 
tbe  Hon.  Owen  P.  Thompson,  Judije,  presiding.  Heard  in  this  court  at 
tlie  May  term,  1904.     Affirmed.     Opinion  filed  January  6,  1905. 

N.  W.  Branson  and  John  A.  Bellatti,  for  appellant. 

Albert  Salzenstein  and  Charles  A.  Barnes,  for  appel- 
lee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of  the 
court. 

This  cause  was  before  this  court,  on  appeal,  at  the  Mav  term, 
1903.  The  former  decree  was  reversed  and  remanded  for 
reasons  appearing  in  the  opinion  then  filed,  reported  in  111 
111.  App.  403.  Upon  remandment,  by  stipulation,  the  cause 
was  tried  upon  the  former  record,  together  with  such  ad- 
ditional evidence  as  the  respective  parties  saw  fit  to  intro- 
duce. No  amendments  were  made  to  the  pleadings.  The 
Circuit  Court,  following  the  opinion  of  this  court,  found 
that  the  deed  of  November  13,  1896,  was  an  absolute  con- 
veyance and  not  a  mortgage,  and  not  subject  to  redemp- 
tion, and  that  the  complainant  had  a  right  to  purchase  the 
real  estate  in  controversy.  A  decree  was  thereupon  en- 
tered requiring  the  defendant,  upon  the  payment  or  tender- 
ing by  the  complainant  to  the  defendant,  of  the  amount 
specified  in  the  decree,  within  thirty  days,  to  convey  and 
quit-claim  to  the  complainant  the  real  estate  in  controversy. 
Said  decree  further  provided  that  such  conveyance,  if  made, 
should  in  no  way  affect  the  dower  right  of  Alma  B.  Ran- 
kin, wife  of  the  defendant,  and  that  the  cross-bill  be  dis- 
missed for  want  of  equity. 

The  defendant  again  appeals  to  this  court,  and  contends 
that  the  decree  should  be  reversed  fot  the  following  rea- 
sons: 

(1)  That  the  court  erred  in  its  construction  of  the  instru- 
ments designated  as  "  Addition  to  lease  "  and  "  Contract  for 
the  conduct  of  the  business  of  the  farm,''  in  finding  that 
the  complaiijant  had  a  right  to  purchase  the  land  in  con- 
troversj',  and  in  decreeing  that  the  defendant  should  con- 
vey the  land  to  the  complainant;   (2)  that  the  decree  iu  er- 
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roneous,  for  the  reasoQ  that  the  complainant  did  not  tender 
performance  on  his  part  during  the  time  limited  by  the 
option  given  him;  and  (3)  that  there  is  no  allegation  in 
the  bill  upon  which  to  predicate  the  findings  and  decree. 

Appellee  assigns  cross-errors,  contending  that  the  court 
erred  in  finding  that  the  deed  of  November  23,  1896,  was 
an  absolute  deed,  and  not  subject  to  redemption;  that 
Alma  B.  Eankin,  the  wife  of  defendant,  was  entitled  to  an 
inchoate  right  of  dower  in  the  premises,  and  in  requiring 
the  defendant  to  pay  interest  upon  the  original  tender  from 
the  time  it  is  alleged  to  have  been  made  to  the  date  of  the 
decree. 

The  additional  evidence  bearing  upon  the  question  as  to 
whether  the  conveyance  was  absolute  or  in  the  nature  of  a 
mortgage,  consists  chiefly  of  a  certified  copy  of  the  record 
of  the  Circuit  Court  of  Menard  county,  Illinois,  in  the 
matter  of  a  certain  bill  of  interpleader  filed  by  appellant 
against  appellee,  his  brother  and  their  father,  on  February 
12,  1900,  which  was  introduced  by  the  defendant;  also  a 
contract  between  appellee  and  his  brother  and  their  father, 
signed  by  all  of  them,  which  was  introduced  by  the  com- 
plainant. The  bill  of  interpleader,  the  answers  of  appel- 
lee, his  father,  W.  L.  Rankin,  Sr.,  his  brother,  W.  L.  Ran- 
kin,  Jr.,  as  well  as  the  decree,  all  recognized  appellant  as 
the  purchaser  of  the  land  in  controversy,  while  the  con- 
tract between  W.  L.  Rankin,  Sr.,  and  his  two  sons,  drawn 
by  their  solicitor,  and  with  which  appellant  had  no  con- 
nection, also  refers  to  appellant  as  the  purchaser  of  the 
land.  The  additional  evidence  referred  to  but  confirms  us 
in  our  views  as  to  the  proper  construction  of  the  instru- 
ments in  question,  as  expressed  in  our  former  opinion,  to 
which  we  adhere  in  all  particulars. 

What  we  have  said  disposes  of  appellant's  first  conten- 
tion, and  the  first,  second  and  third  cross-errors  assigned 
by  appellee. 

Appellant  insists  that  the  alleged  tender  of  the  check  for 
the  sura  of  $46,000  on  February  24:,  1902,  was  insufficient 
and  inetfectual,  for  the  reason  that,  as  he  alleges,  it  was 


Third  District— A.  D.  1905.  639 

Rankin  v.  Rankin. 

made  upon  the  con Jition  that  appellant  would  deliver  to  ap- 
pellee a  warranty  deed  for  the  property,  signed  by  both  his 
wife  and  himself.  The  evidence  as  to  what  was  said  at  the 
time  of  the  alleged  tender,  is  substantially  as  follows : 
Appellee  and  his  attorney,  Mr.  Salzenstein,  testify  that  on 
February  24,  1902,  they,  in  company  with  Mr.  Bellatti,  at- 
torney for  appellant,  went  to  the  home  of  appellant;  that 
after  the  usual. salutations,  Salzenstein  said,  "I  believe  you 
know  what  we  are  here  for,"  and  took  from  his  pocket  a 
check  for  $46,000,  and  offered  it  to  appellant,  at  the  same 
time  stating  that  it  was  for  the  $46,000  that  he  claimed 
appellee  owed  him  on  the  land;  that  appellant  refused  to 
receivfe  the  check;  that  at  the  request  of  Bellatti,  the  check 
was  then  read  aloud  to  appellant,  and  Bellatti  took  a  copy 
of  it;  that  there  was  nothing  said  up  to  that  time  about  a 
deed;  that  subsequently  Bellatti  inquired,  in  case  appellant 
would  accept  the  tender,  what  kind  of  deed  appellee  would 
want,  and  that  Salzenstein  replied  that  he  thought  a  war- 
ranty deed  would  be  the  kind.  Appellant  and  his  daugh- 
ter testify  that  Bellatti  then  said,  "  If  I  understand  you 
righty  then,  you  would  want  a  warranty  deed  from  both 
Mr.  and  Mrs.  Eankin?"  and  that  Salzenstein  replied  that 
he  would,  from  both.  Conceding  that  the  question  last 
quoted  was  asked  and  answered  as  claimed  by  appellant, 
the  evidence  fails  to  show  that  the  tender  was  upon  con- 
dition. Bellatti's  inquiry  as  to  the  character  or  kind  of 
deed  desired  was  made  subsequent  to  the  makintr  of  an  un- 
conditional tender  which  appellant  had  declined.  The 
fact  that  Salzenstein  replied  that  he  desired,  or  even  de- 
manded, a  warranty  deed  signed  by  both  appellant  and  his 
wife,  cannot  reasonably  be  held  to  have  related  back,  or 
attached  to,  the  original  tender  so  as  to  have  changed 
its  terms.  While  appellee  had  no  right  to  demand  such  a 
deed  as  a  condition  to  the  delivery  of  the  check,  after  hav- 
ing made  an  unconditional  tender  and  refusal  of  the  same, 
he  had  a  right  to  request  a  deed  of  that  character,  or  to 
accept  it  if  offered.  It  is  not  improbable  that  the  inquiry 
in  question  was  made  for  the  purpose  of  inducing  appellee 
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to  attach  such  conditions  to  the  offer  already  made  as  would 
render  the  same  ineffectual  and  unavailing  as  a  legal  tender. 

We  are  of  opinion  that  the  chancellor  was  warranted  in 
finding  that  the  tender  was  unconditional. 

The  contention  of  appellant  that  there  is  no  allegation 
in  the*  bill  upon  which  to  predicate  the  findings  and  decree, 
is  untenable.  While  it  is  true  that  there  is  no  prayer  for 
the  specific  relief  granted,  there  are,  nevertheless,  sufficient 
facts  alleged  in  the  bill  and  established  by  the  evidence,  to 
warrant  the  decree  under  the  prayer  for  general  relief. 
Walker  v.  Converse,  14S  111.622. 

The  fourth  and  fifth  cross-errors  are  not  well  assigned. 
Appellee  testified  that  he  made  arrangements  with  the  bank 
upon  which  the  check  tendered  was  drawn,  that  it  was  to 
pay  the  same  if  the  tender  was  accepted;  that  in  that 
event,  appellee  was  to  execute  and  deliver  to  the  bank  his 
note  for  the  amount  of  the  check,  to  be  secured  by  a  mort- 
gage upon  the  land  in  controversy;  that  when  the  tender 
was  refused  by  appellant,  the  check  was  returned  to  the 
bank  and  destroyed,  and  that  apjiellee  never  paid  or  agreed 
to  pay  any  interest  to  the  bank  for  the  use  of  the  check. 
He  therefore  did  not  lose  the  use  of  any  money;  neither 
did  he  keep  the  tender  good.  The  chancellor  properly  de- 
creed, as  one  of  the  terms  and  conditions  of  redemption, 
that,  in  addition  to  the  principal  sum  found  to  be  due, 
appellee  should  pay  interest.  Thayer  v.  Meeker,  86  111. 
470;  Aulger  v.  Clay,  109  111.  487. 

The  decree  of  the  Circuit  Court  is  in  all  respects  proper, 
and  is  afBirmed« 

AffirmecL 


W.  H.  Babcock,  et  al.,  t.  B*  F.  Henkle. 

1.  Alteration  of  instrument — effect  of.  Any  material  alteration 
made  in  any  instrument  in  writing  by  a  party  having  an  interest  in  its 
performance,  or  any  such  alteration  made  with  the  assent  of  such  party 
and  without  the  consent  of  the  other  party  to  such  instrument,  will 
avoid  the  same  and  discharge  the  obligee  from  perforijiance. 
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Action  of  assumpsit.  Appeal  from  the  City  Court  of  Canton;  the 
Hon.  P.  W.  Gallagher,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1904.    Reversed.    Opinion  filed  January  6,  lUOo. 

O.  J.  BoTBR,  for  appellants, 
D.  Abbott,  for  appellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  assumpsit  by  appellee  against  J.  C. 
Beam,  C.  B.  Adams,  W.  Hanlon,  W.  II.  Babcock,  L.  F.  Bell, 
Cain  &  Son,  T.  J.  Shepley,  Y.  Bredwell,  F.  Putman  and 
Oscar  Bredwell,  upon  a  promissory  note  for  $1,000,  de- 
scribed in  the  declaration  as  payable  to  the  order  of  J.  F. 
Eandolph,  and  as  being  signed  by  all  of  said  defendants. 
To  the  declaration,  which  was  in  the  usual  form,  the  de- 
fendants filed  pleas  of  nonassnmpsit,  want  of  consideration, 
denial  of  execution  verified,  and  five  other  special  pleas,  to 
which  demurrers  were  sustained.  A  trial  of  the  cause  by 
the  court,  without  a  jury,  resulted  in  a  judgment  for  the 
plaintiflf  for  §329.25,  from  which  the  defendants  W.  H. 
Babcock  and  Y.  Bredwell,  appeal. 

The  facts,  so  far  as  we  deem  it  necessary  to  state  them, 
are  substantially  as  follows:  For  the  purpose  of  raising 
funds  for  the  use  of  the  Canton  Publishing  Co.,  the  note 
in  suit  was  originally  drawn,  with  the  name  of  the  payee 
left  blank,  and  placed  in  the  hands  of  a  committee  of  stock- 
holders of  the  company,  who  proceeded  to  secure  the  sig- 
natures of  one  Kandolph  and  all  of  the  defendants,  except 
Oscar  Bredwell,  to  the  same.  After  said  signatures  were 
obtained  the  note  was  placed  in  the  hands  of  the  secretary 
of  the  company  for  negotiation.  Randolph  agreed  to  fur- 
nish the  money  on  the  note,  whereupon  the  committee 
erased  his  signature  thereto,  inserted  his  name  therein 
as  payee,  procured  appellant  Oscar  Bredwell  to  sign  the 
note  in  the  place  of  Randolph,  and  then  delivered  it  to 
Randolph,  who  paid  to  the  company  the  face  thereof — 
$1,000.  Shortly  thereafter  Randolph  endorsed  the  note 
in  blank  and  sold  it  to  the  First  National  Bank.     When 
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it  became  due  all  of  the  signers  except  appellants  paid 
to  the  bank  the  sum  of  %^Ck\)7  each,  which  payments 
were  duly  credited  upon  the  note  by  endorsement.  Later 
one  of  the  officers  of  the  company  paid  to  the  bank  the 
balance  due  upon  the  note  and  took  the  same  up.  An 
assignment  to  the  appellee  was  then  written  over  Kan- 
dolph's  endorsement  on  the  back  of  the  note,  and  it  was 
then  turned  over  to  appellee,  he  having  furnished  the  money 
to  pay  the  balance  due  thereon  to  the  bank.  Appellee 
then  brought  the  suit  at  bar.  Upon  the  trial  the  note  was 
offered  and  admitted  in  evidence,  over  the  objection  of  ap- 
pellants. Its  admission  is  assigned  as  error.  The  note 
when  admitted  in  evidence  contained  eleven  signatures, 
including  that  of  Randolph,  through  which  pen  lines  or 
marks  had  been  drawn.  This  fact,  however,  does  not  ap- 
pear on  the  copy  of  the  note  attached  to  the  declaration, 
nor  in  the  description  thereof  in  the  declaration  itself. 

We  are  of  opinion  that  the  action  of  the  court  in  admit- 
ting the  note  in  evidence  was  error.  The  alteration  re- 
ferred to  was  clearly  a  material  one,  apparent  on  the  face 
of  the  note,  and  was  made  after  the  execution  of  the  same 
by  all  of  the  signers  thereof  except  Oscar  Bredvvell.  The 
alteration  was  made  with  the  knowledge  and  consent  of 
Randolph,  the  original  payee.  It  does  not  appear  that 
appellants,  or  either  of  them,  ever  consented  to  the  same, 
or  ratified  it  subsequently.  Appellee  having  acquired  the 
note  after  its  maturity,  took  the  same  subject  to  all  de- 
fenses that  could  be  interposed  as  against  the  original 
payee.  The  doctrine  is  well  settled  that  any  material  alter- 
ation made  in  any  instrument  in  writing  by  a  party  hav- 
ing an  interest  in  its  performance,  or  when  made  with  his 
assent  and  without  consent  of  the  other  party  to  the  instru- 
ment, will  avoid  it  and  discharge  the  party  not  agreeing  to 
the  alteration,  from  its  performance,  Gardiner  v.  Harback, 
21  111.  128. 

For  the  reasons  stated  we  are  of  opinion  that  there  can 
be  no  recovery  upon  the  note  in  suit.  It  is  urged  by  ap- 
pellants that  this  is  so  for  the  further  reason  that  the  evi- 


Third  Disteict— A.  D.  1905,  643 

Babcock  v.  Henkle. 

dence  discloses  that  the  note  has  been  paid.  Mr.  Platten- 
burg,  cashier  of  the  bank,  testifies  that  the  payments  to  the 
bank  were  made  in  liquidation  of  the  note^  and  that  the 
same  has  been  paid  and  satisfied,  so  far  as  the  bank  is  con- 
cerned. Kandolph  testifies  that  he  never  sold  or  transferred 
it  to  any  other  one  than  the  bank.  Appellee  testifies  that 
he  advanced  some  money  to  Hanlon  for  the  purpose  of  sat- 
isfying the  note;  that  neither  Randolph  nor  the  bank  ever 
sold  the  note  to  him.  Ilanlon  testifies  that  Beam  got  the 
note  from  the  bank  and  turned  it  over  to  appellee.  Beam 
testifies  that  he  does  not  know  whether  the  note  was  paid 
or  not,  or  whether  it  was  sold  to  appellee.  There  is  no 
positive  evidence  as  to  who  actually  paid  the  money  to  the 
bank  to  take  up  the  note,  or  as  to  whether  the  money  paid 
was  in  satisfaction  of  the  note  or  otherwise. 

We  are  satisfied  from  the  foregoing  evidence  that  it  is 
fair  to  presume  that  the  final  payment  to  the  bank  was 
made  with  the  intention,  at  the  time,  of  satisfying  the  note, 
and  not  for  the  purpose  of  negotiation. 

In  view  of  what  we  have  said,  it  will  be  unnecessary  for 
us  to  consider  or  determine  the  remaining  errors  assigned. 

The  judgment  will  be  reversed. 

Meversed. 

Finding  of  fact,  to  be  incorporated  in  judgment  of  the 
court : 

We  find  that  appellee  acquired  the  note  in  suit  after  its 
maturity;  that  the  same  was  altered  before  delivery,  with 
the  knowledge  and  consent  of  the  original  payee  thereof, 
and  without  the  consent  of  appellant. 
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I.  N.  Rice  and  Arthur  L.  Weinschenk  et  al.  t.  Minnie 

A.  Travis. 
Gen.  No.  11,471. 

1.  Replication— w7i«n,  need  not  he  apedcd.  Where  the  defendant  in 
an  action  of  trespass  de  bonis  asportatis  seeks  to  justify  by  pleading  the 
taking  of  the  property  by  virtue  of  a  writ  of  replevin  issuing  out  of  a 
cause  which  resulted  in  favor  of  the  plaintiff  therein,  it  is  not  necessary 
for  the  plaintiff  in  such  action  of  trespass  to  reply  specially  in  order  to 
question  the  jurisdiction  of  the  justice  who  i^ued  the  writ  and  entered 
the  judgment  set  up  in  the  plea. 

2.  Jurisdiction— tt?/ien,  not  presumed  in  favor  of  proceeding  or  proc- 
ess. One  other  than  an  officer,  claiming  a  justification  under  a  pro- 
ceeding or  process  of  a  justice  of  the  peace,  must  affirmatively  show  the 
existence  of  the  material  facts  upon  which  the  jurisdiction  of  the  justice 
depends. 

•8.  Replevin — extent  of  jurisdiction  of  Justice  in  action  of.  The 
jurisdiction  of  a  justice  of  the  peace  in  replevin  is  confined  to  cases  in 
which  the  value  of  the  property  taken  on  the  writ  is  $200  or  less. 

4.  Trespass  de  bonis  asportatis— tt?/ien  recovery  may  be  had  in,  A 
person  from  whose  possession  goods  were  wrongfully  taken,  may  recover 
their  value  from  those  who  wrongfully  took  them  in  an  action  of  trespass 
de  bonis  asportatis,  notwithstanding  the  husband  of  the  plaintiff  may 
have  been  the  owner  of  a  part  of  the  goods  so  taken. 

Action  of  trespass  de  bonis  asportatis.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding,  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1903.  Affirmed. 
Opinion  filed  January  20,  1905.     Rehearing  denied  February  7,  1905. 
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Statement  by  the  Court.  In  an  action  of  trespass  de 
bonis  asportatis  the  declaration  alleged  that  the  appellants 
and  one  Gibson,  with  force,  etc.,  took  and  carried  away 
certain  goods  of  the  plaintiff  and  converted  the  same  to 
their  own  use.  To  this  declaration  the  defendants  filed 
the  plea  of  the  general  issue  and  a  special  plea  of  justifica- 
tion in  and  by  which  they  allege  that  the  goods  and  chattels 
actually  taken  and  for  which  the  plaintiff  seeks  to  recover, 
were  taken  by  virtue  of  a  writ  of  replevin  issued  by  John 
Kichardson,  a  justice  of  the  peace,  in  a  certain  suit  com- 
menced before  said  justice  by  one  C.  Meader  against  appel- 
lee for  the  possession  of  said  goods  and  chattels;  and  that 
on  the  hearing  of  said  suit  the  said  justice  found  the  right 
of  property  and  the  right  of  possession  of  the  same  in  the 
said  Meader  and  entered  judgment  accordingly  with  dam- 
ages for  the  wrongful  detention  thereof  by  appellee.  To 
this  special  plea  the  plaintiff  filed  the  replication  de  in- 
juria^ etc.  Gibson  died  before  the  trial.  The  cause  was 
tried  by  the  court  and  the  plaintiff  had  judgment  for  $927, 
and  the  defendants  appealed. 

Samuel  A.  Ettelson,  for  appellants. 

C.  Stuart  Bbattib,  for  appellee. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion  of 
the  court. 

The  evidence  in  this  case  is  sufficient  to  support  a  finding 
that  the  goods  mentioned  in  the  declaration  were  taken 
from  the  possession  of  plaintiff,  without  her  consent,  by 
constable  Gibson,  under  the  writ  of  replevin  mentioned  in 
the  special  plea,  and  that  all  of  the  appellants  were  so  con- 
nected with  such  taking  as  to  make  them  liable  therefor, 
if  the  taking  was  wrongful. 

The  writ  of  replevin  was  served  on  appellee,  the  suit  was 
dismissed  as  to  the  other  defendants,  and  the  justice,  upon 
the  trial  of  the  replevin  suit,  found  the  right  of  property 
and  the  possession  thereof  in  Meader,  the  plaintiff,  and 
rendered  judgment  upon  such  finding  and  for  one  cent 
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damages  and  costs  against  the  defendant,  the  appellee  here. 
The  contention  of  appellants  is  that  the  judgment  of  the 
justice  is  conclusive  against  the  right  of  appellee  to  main< 
tain  this  suit  for  the  same  goods,  and  that  of  appellee  is, 
that  such  judgment  is  void  for  the  reason  that  the  justice 
was  without  jurisdiction  of  the  subject-matter.  The  court 
held  the  following  proposition  of  law  submitted  by  the 
plainiiflf:  "That  the  defendants  Eice  and  Weinschenk, 
cannot  justify  the  taking  of  the  property  herein  under  the 
writ  of  replevin  issued  by  John  Richardson,  justice  of  the 
peace,  without  showing  by  a  preponderance  of  the  evidence 
that  the  property  mentioned  in  the  said  writ  of  replevin  did 
not,  at  the  time  the  said  writ  was  issued,  exceed  in  value 
the  sum  of  two  hundred  dollars,"  and  marked  "  refused  " 
certain  propositions  of  law  submitted  by  the  defendants  in 
which  a  contrary  rule  was  stated  in  different  forms. 

In  the  first  resolution  in  Crogate's  case,  8  Rep.  66a,  67b, 
it  is  stated  that  where  the  defendant  justifies  "  by  force  of 
any  proceeding  in  the  admiral  court,  hundred  or  county, 
etc.,  or  any  other  which  is  not  a  court  of  record,  there  de  in- 
juria suapropHa  generally  is  good,  for  all  is  matter  of  fact 
and  all  makes  but  one  cause."  Under  this  rule  it  was  not 
necessary  for  the  plaintiff  to  reply  specially  in  order  to 
question  the  jurisdiction  of  the  justice  to  issue  the  writ  and 
enter  the  judgment  set  up  in  the  plea. 

One,  other  than  an  officer,  claiming  a  justification  under 
the  proceeding  or  process  of  a  justice  of  the  peace,  must 
show  affirmatively  the  existence  of  the  material  facts  upon 
which  the  jurisdiction  of  the  justice  depends.  Barnes  v. 
Barber,  1  Gil.  401;  Whitney  v.  Shufelt,  1  Denio,  593; 
Savacool  v.  Boughton,  5  Wend.  170.  The  jurisdiction  of 
a  justice  of  the  peace  in  replevin  is  confined  to  cases  in 
which  the  value  of  the  goods  taken  on  the  writ  is  two 
hundred  dollars  or  less.  Appellants  are  not  officers,  but 
persons  by  or  for  whom  the  jurisdiction  of  the  justice  was 
invoked..  In  order  to  justify  or  claim  under  the  judgment 
of  the  justice  it  was  incumbent  on  appellants  to  show  by 
evidence,  other  than  the  transcript  of  the  judgment^  the 
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existence  of  facts  which  gave  the  justice  jurisdiction  over 
the  subject-matter.  This  they  not  only  failed  to  do  but  the 
evidence  affirmatively  showed  that  the  value  of  the  goods 
greatly  exceeded  the  jurisdiction  of  the  justice.  The  hold- 
ing of  the  court  upon  the  propositions  of  law  above  men- 
tioned was,  in  our  opinion,  correct. 

The  goods  were  taken  from  the  possession  of  appellee, 
and  even  if  her  husband  was  the  owner  of  a  part  of  them, 
she  had  the  right,  when  they  were  taken  from  her  posses- 
sion, to  recover  their  value  from  those  who  wrongfully 
took  them.     C.  &  N.  W.  R.  R.  Co.  v.  Schultz,  55  111.  42 K 

We  think  the  following  propositions  of  law,  submitted 
by  the  defendants  and  marked  "  refused,"  should  have  been 
held  by  the  court : 

"  The  court  holds,  as  matter  of  law,  that  an  express  find- 
ing as  to  value  of  the  property  is  not  and  was  not  an 
essential  part  of  the  judgment  of  the  justice.     (Refused.) 

*'  The  court  holds,  as  a  matter  of  law,  that  the  judgment 
in  favor  of  the  plaintifif  in  the  replevin  suit  before  the  jus- 
tice of  the  peace  is  an  adjudication  by  the  justice  that  the 
property  in  said  suit  did  not  exceed  the  jurisdiction  of  the 
justice  of  the  peace.     (Refused.)" 

But  in  the  view  we  take  of  the  case,  appellants  were  not 
prejudiced  by  the  refusal  of  the  court  to  hold  such  proposi- 
tions. 

We  find  no  material  error  in  the  other  rulings  of  the 
court  complained  of. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


Frank  Eerting  v.  I.  6.  Hatcher. 
Gen.  Ko.  11,480. 

1.  Contract— tr/icn,  cannot  be  added  to  by  parol.  Where  the  par- 
ties to  a  transaction  havefixed  their  respective  rights  by  a  written  con- 
tract, in  the  ahsence  of  fraud  or  mistake,  one  of  them  is  not  permitted 
to  claim  that  such  contract  expressed  or  evidenced  a  part  only  of  the 
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agreement  bo  made  by  them  in  relation  to  the  subject-matter  of  such 
contract 

2.  MoRTOAOE — what  ensential  to.  There  can  be  no  mortgage  with- 
out an  indebtedness  to  support  it. 

Bill  for  accounting.  Appeal  from  Uie  Circuit  Court  of  Cook  County; 
the  Hon.  Abneb  Smith,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1903.  Affirmed.  Opinion  filed  Jan- 
uary 20,  1905. 

Leon  Hoenstkin,  for  appellant 

Randall  W.  Burns,  for  appellee. 

Mr.  Presiding  Justice  Baker  delivered  the  opiDion  of 
the  court. 

The  Kerting  Lithographing  Co.  made  an  assignment  for 
the  benefit  of  creditors  May  30,  1890.  In  July,  1890,  the 
plant  of  the  company  was  sold  by  order  of  the  County  Court 
to  Gage,  who  operated  the  plant  until  October  31,  ISOO,  when 
he  sold. and  transferred  it  to  Hatcher.  After  the  purchase 
had  been  agreed  upon,  and  before  it  was  consummated, 
Hatcher  entered  into  a  written  contract  with  Kerting, 
which  provides  that  the  purchase  of  said  plant  by  Hatcher 
shall  be  "  upon  the  express  understanding  that  the  title  to 
said  plant,  free  from  all  debts  and  liabilities  of  every  kind, 
shall  be  vested  absolutely  with  possession  in  Hatcher."  The 
contract  then  provides : 

"  That  upon  the  complete  and  satisfactory  consummation 
of  said  purchase  by  said  broker  of  said  plant  for  and  in  be- 
half of  said  Hatcher  as  aforesaid,  the  said  Hatcher  then  and 
thereupon  further  agrees  tpahd  with  said  Kerting  to  grant, 
bargain,  sell  and  deliver  to  said  Kerting  said  plant  on  or 
before  December  4,  1890,  upon  the  payment  by  said  Kerting 
to  said  Hatcher  of  the  sum  of  fifty-five  hundred  dollars  and 
no  more,  unless  other  suras  of  money  shall  have  been  laid 
out  and  expended  in  the  protection  of  said  Hatcher's  title 
to  said  plant,  or  in  the  proper  conduct  and  management  of 
said  lithographing  business,  and  then  only  such  sum  or  sums 
of  money  actually  and  necessarily  expended,  taking  into 
account  as  a  just  credit  such  sum  or  sums  of  money  actually 
received  in  the  course  of  said  business,  the  said  Hatcher 
being  understood  hereby  as  being  in  possession,  by  himself 
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or  agent,  of  said  plant,  as  well  as  the  absolute  owner  thereof, 

and  as  hereby  giving  or  intending  to  give  said  Kerting  an 

option  until  December  4,  1S90,  to  purchase  tsaid  plant  upon 

the  terras  and  with  the  sum  or  sums  of  monev  aforesaid. 
*     *    * 

"  Said  Kerting  hereby  further  agrees  to  and  with  said 
Hatcher  to  devote  his  time  and  best  energies  for  the  ad- 
vancement of  the  business  incident  to  the  use  and  profitable 
possession  of  said  lithographing  plant,  in  connection  with 
said  Hatcher  or  his  authoHzed  agent,  from  the  date  thereof 
until  December  4,  1890,  or  until  such  incorporation  is  fully 
organized  and  ready  to  do  business,  and  accept  in  full  pay 
and  satisfaction  foV  his  services  in  the  premises,  twenty 
dollars  a  week,  it  being  expressly  understood  that  this 
undertaking  and  arrangement  is  made  by  sairt  Kerting  with 
said  Hatcher  in  order  to  induce  said  Hatcher  to  purchase 
of  said  Gage  said  lithographing  plant,  and  to  secure  such 
time  and  terms  aforesaid  unto  himself  in  the  matter  of  re- 
purchasing the  said  plant  of  said  Hatcher  as  hereinabove 
set  forth;  hereby  endeavoring  to  assure  said  Hatcher  against 
any  possible  loss  in  the  purchase  of  said  plant  by  him  of 
said  Gaire,  under  the  arrangement  and  in  the  manner  afore- 
said. Should  said  Hatcher  elect  to  accept  from  said  Kerting 
the  fifty -five  hundred  dolhirs  advancod  as  aforesaid,  in  the 
purchase  of  said  plant,  he,  the  said  Hatcher,  shall  receive 
-payment  2?ro  rata  for  all  unfinished  work  on  account  of  ma- 
terial and  labor  furnished  by  him  for  the  same." 

December  5,  1890,  Hatcher,  at  the  request  of  Kerting, 
sold  the  plant  to  Hilton  for  $5,500.  The  bill  of  sale  from 
Hatcher  to  Hilton  enumerates  a  large  number  of  articles, 
including  "  all  finished  stock  work,  all  unfinished  order 
work  prorated,"  and  states  that 

"  Said  I.  G.  Hatcher  assumes  all  accounts  and  liabilities 
and  collects  all  bills  due  or  payable  by  him;  meaning  to 
include  the  entire  lithographing  plant  recently  sold  by  F. 
N.  Gage  &  Co.  to  said  1.  G.  Hatcher,  in  rear  of  JS'os.  51  to 
55  Dearborn  street,  Chicago,  Illinois. 

"  To  have  and  to  hold  the  said  goods,  chattels  and  prop- 
erty unto  the  said  party  of  the  second  part,  his  heirs, 
executors,  administrators  and  assigns,  to  and  for  his  own 
proper  use  and  behoof  forever  unless  redeemed  by  said 
Frank  Kerting  on  or  before  March  4,  1891." 
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Kerting  was  a  subscribing  witness  to  the  foregoing  bill 
of  sale.  It  was  agreed  that  Hatcher  should  receive  $230  as 
the  estimated  value  of  work  done  and  material  furnished 
by  him  on  the  unfinished  work  transferred  to  Hilton,  and 
that  amount  was  paid  to  Hatcher  in  addition  to  the  pur- 
chase price  of  $5,500. 

January  5,  1899,  Kerting  filed  a  bill  in  equity  against 
Hatcher  in  the  Circuit  Court,  and  November  16,  1899,  an 
amended  bill.  March  2,  1900,  he  filed  an  amendment  to 
his  amended  bill.  Tlie  amended  bill  as  amended  sets  out 
the  facts  above  stated  and  sets  out  in  full  the  contract  be- 
tween Hatcher  and  Kerting  and  the  bill  of  sale  from 
Hatcher  to  Hflton.  It  further  alleges  that  Kerting  owned 
four-fifths  of  the  stock  of  the  lithographing  company;  that 
at  the  time  of  the  assignment  there  was  on  the  premises 
where  the  business  was  conducted  a  large  amount  of  fin- 
ished stock  work  and  other  goods  worth  $2,000,  the  prop- 
erty of  Kerting,  which  was  not  included  in  the  assignment. 
It  alleges  that  the  property  bought  by  Hatcher  was  bought 
in  trust  for  Kerting  and  that  the  purchase  was  to  operate 
the  same  as  a  mortgage  for  the  amount  paid  by  Hatcher; 
that  Kerting  was  entitled  to  receive  whatever  profits  arose 
from  the  business  while  it  was  conducted  by  Hatcher;  that 
stock  work  which  was  the  private  property  of  Kerting  was 
included  in  the  transfer  to  Hatcher,  and  when  the  plant 
was  sold  to  Hilton  the  same  was  included  and  mingled 
with  property  coming  through  the  assignee's  sale  and  was 
partly  used  and  the  proceeds  received  by  Hatcher.  The 
bill  further  alleges  that  a  part  only  of  the  agreement  made 
between  Hatcher  and  Hilton  October  31,  1890,  was  evi- 
denced by  the  written  agreement  then  made.  The  amend- 
ment to  the  amended  bill  alleges  that  the  transfer  by 
Hatcher  to  Hilton  was  in  trust  for  Kerting,  and  that  Kert- 
ing brought  a  suit  at  law  against  Hatcher  to  make  him 
account  for  the  profits  and  other  sums  realized,  which  suit 
was  dismissed  November  18,  1898. 

The  prayer  of  the  bill  was  that  Hatcher  may  in  his  an- 
swer set  out  an  account  of  all  moneys  received  and  paid 
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out  by  him  in  respect  to  the  transaction  aforesaid;  that  an 
account  may  be  taken  of  said  moneys,  etc. 

The  Circuit  Court  sustained  a  demurrer  to  the  amended 
bill  as  amended  and  dismissed  the  same  for  want  of  equity 
and  the  complainant  appealed. 

The  rights  of  the  parties  depend  upon  the  written  in- 
strument executed  by  them  October  31,  1890.  There  is  no 
charge  of  fraud  or  mistake  and  the  appellant  cannot  be 
permitted  to  aver  that  the  instrument  then  executed  by 
him  and  appellee  expressed  or  evidenced  a  part  only  of 
the  agreement  then  made  by  them  in  relation  to  the  sub- 
ject-matter of  the  written  instrument.  The  written  instru- 
ment does  not  give  appellant  any  right  to  the  profits  of  the 
business  carried  on  by  appellee  from  October  31  to  Decem- 
ber 4, 1890.  It  declared  that  the  title  to  the  property  bought 
by  appellee  from  Gage  should  be  vestediibsolutely  in  appellee. 
It  provided  that  appellant  should  devote  his  time  and  best 
energies  to  the  business  and  should  accept  $20  per  week  in 
full  pay  and  satisfaction  for  his  services  in  the  premises. 
It  gave  him  an  option  to  buy  the  plant  from  appellee  at 
any  time  until  December  4,  1890,  and  a  right  to  his  wages 
at  $20  per  week  for  the  time  he  worked  for  Hatcher,  and  it 
gave  him  nothing  more.  He  did  not  agree  to  buy  the  plant 
nor  to  repay  to  Hatcher  the  amount  Hatcher  paid  for  it. 
No  debt  from  Kerting  to  Hatcher  was  created  by  or  grew 
out  of  the  transaction  between  them  and  there  can  be  no 
mortgage  without  an  indebtedness  to  support  it.  Burgett 
V.  Osborne,  172  111.  227;  Kerting  v.  Hilton,  152  111.  658. 
The  case  last  cited  was  an  appeal  from  a  decree  dismiss- 
ing, for  want  of  equity,  a  bill  filed  by  the  appellant  in 
this  case  to  have  declared  a  mortgage,  a  contract  be- 
tween himself  and  Hilton  which  gave  appellant  an  option 
to  buy  from  Hilton  the  plant  that  was  transferred  to  Hil- 
ton by  the  bill  of  sale  set  forth  in  the  bill  in  this  case. 
The  provisions  of  the  contract  in  that  case  were,  in  many 
particulars,  similar  to  the  provisions  of  the  contract  be- 
tween Kerting  and  Hatcher,  upon  which  this  bill  is  based. 
In  the  opinion  in  that  case  Mr.  Chief  Justice  Wilkin  said 
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(p.  663):  "  Where  an  interest  of  either  party  in  the  prop- 
erty is  expressed  in  a  written  instrument,  it  will  be  pre- 
sumed that  the  actual  and  entire  interest  is  expressed,  and 
oral  testimony  will  not  be  received  to  vary  the  terms  of 
the  instrument,  there  being  no  fraud  shown.  There  was 
no  debt  of  appellant  to  appellee,  and  there  can  be  no  mort- 
gage without  an  indebtedness  to  support  it.  Eanies  v. 
Hardin,  111  111.  631;  Rue  v.  Dole,  107  III.  275." 

As  to  the  finished  stock,  etc.,  which  the  bill  avers  was 
the  property  of  appellant  and  was  received  by  appellee,  it 
is  sufficient  to  say  that  we  think  it  appears  from  the  aver- 
ments of  the  bill  that  such  stock  was,  with  the  knowledge 
and  consent  of  appellee,  included  by  Gage  as  a  part  of  the 
plant  sold  by  Gage  to  appellee.  If  so,  the  interest  of  ap- 
pellant therein  is  fixed  by  the  terms  of  his  written  contract 
with  appellee  in  relation  to  the  plant  so  purchased.  If  any 
property  of  appellant  was  received  and  disposed  of  by  ap- 
pellee, which  was  not  by  the  parties  treated  as  a  part  of 
the  plant  purchased  by  appellee  from  Gage  and  made  the 
subject  of  the  written  contract  between  them,  there  is  no 
reason  why  appellant  should  ask  the  aid  of  a  court  of 
equity  to  recover  from  appellee  the  price  or  value  of  such 
property. 

Appellant  does  not  in  his  amended  bill,  as  amended,  state 
facts  which  entitle  him  to  the  relief  prayed,  and  the  ortler 
and  decree  sustaining  a  demurrer  thereto  and  dismissing 
the  same  for  want  of  equity  will  be  affirmed. 

Affirmed. 


Masonic  Temple  Safety  Deposit  Company  v.  William  L* 
Langfelt,  et  al. 

Gen.  No.  11,437. 

1.  NoN-JOiNDF.R— 7f'7icn,  Cannot  he  availed  of  in  an  action  ex  delicto. 
The  non-j(jintipr  of  plaintiffs  in  an  action  ex  delicto  cannot  Ixj  avaiI<Hi  of 
under  the  plea  of  the  fi:eneral  issue  except  in  so  far  as  the  amount  of  the 
recovery  is  concerned. 
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2.  Reasonable  care— what  constitutes.  What  constitutes  reason- 
able care  in  a  particular  case  depends  upon  tlie  circumstances,  upon 
the  nature  of  the  company's  undertaking,  upon  the  confidence  which  it 
invites,  and  upon  the  value  and  character  of  the  deposit  entrusted  to 
its  care.  • 

8.  Admissions — what  competent  by  way  of.  A  letter  of  a  president  of 
a  corporation,  as  well  as  his  verbal  statements  respecting  matters  mate- 
rial to  the  issue,  are  competent  evidence  against  the  corporation  repre- 
sented by  such  president. 

Action  of  trespass  on  the  case.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1903.  Affirmed. 
Opinion  filed  January  20,  1905. 

Statement  by  the  Court.  This  suit  was  oriorinally 
brought  by  the  Amalgamated  Wood  Workers'  Council,  by 
trustees,  to  recover  from  appellant  money  claimed  to  have 
been  abstracted  from  a  safety  deposit  box  in  appellant's 
safety  deposit  vaults,  by  reason  of  appellant's  negligence. 
The  declaration  was  subsequently  amended,  making  plaint- 
iffs all  members  of  the  Amalgamated  Wood  Workers' 
Council. 

There  is  evidence  tending  to  show  that  some  years  prior 
to  the  alleged  loss  the  Amalgamated  Wood  Workers'  Coun- 
cil had  rented  a  safety  deposit  box  in  the  night  vault  of 
appellant,  to  which  safe  only  the  secretary  of  the  Wood 
Workers'  Council  had  access.  As  new  secretaries  were  from 
time  to  time  appointed,  the  new  secretary  was  given  access 
to  the  vault  in  the  place  and  instead  of  the  retiring  officer. 
In  January,  1901,  a  new  secretary,  John  G.  Meiler,  was 
elected  by  the  council.  In  due  time  the  name  of  the  former 
and  retiring  secretary  was  removed  from  the  identifica- 
tion card  provided  by  appellant  for  use  by  its  customers, 
and  the  name  of  the  new  secretary,  Meiler,  was  substituted, 
thereby  giving  the  latter  the  sole  right  of  access  to  the  box. 
At  the  same  time  the  customers'  keys  to  the  box  were,  it  is 
said,  turned  over  to  the  new  secretary. 

The  suit  is  brought  to  recover  damages  for  amounts 
claimed  to  have  been  lost  or  abstracted  from  the  safety 
deposit  box  during  April,  May  and  June,  1901. 
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There  was  testimony  tending  to  show  that  the  president 
of  appellant,  in  conversation  with  several  persons  represent- 
ing appellees,  admitted  that  he  believed  he  knew  the  guilty 
party,  but  would  not  tell  who  he  was  or  how  he  obtained 
access  to  the  vault;  and  that  the  president  repeatedly  en- 
joined appellees'  representatives  to  keep  quiet  and  say 
nothing  about  it.  The  following  letter  was  introduced  in 
evidence : 

"  Chicago,  September  18,  1901. 
Mr.  John  Qt.  Meiler,  City. 

Dear  Sir  : — I  have  carefully  examined  your  claim  that 
the  box  controlled  by  you  in  the  safety  vaults  has  been 
tampered  with  and  a  portion  of  its  contents  removed.  A 
thorough  investigation  leads  me  to  the  conclusion  that  other 
persons,  or  at  least  another  person,  has  had  access  to  the 
box,  by  means  of  proper  keys,  and  a  similarity  of  signar 
tures,  and  that  your  claim  that  the  contents  has  been 
tampered  with  is  correct.  I  also  believe  that  I  have  in- 
formation  that  will  lead  in  the  very  near  future  to  a  com- 
plete and  definite  knowledge  of  the  facts,  and  the  recovery 
of  whatever  has  been  taken.  I  therefore  advise  absolute 
inactivity  on  your  part,  until  the  information  I  have  and 
the  theories  thereon  formed  have  been  verified  or  disproved. 

Very  respectfully, 

E.  Williams." 

The  jury  returned  a  verdict  assessing  damages  against 
appellant,  and  judgment  was  entered  accordingly,  from 
which  this  appeal  is  taken. 

W.  A.  Either,  for  appellant. 

Mather  &  Hutson,  for  appellees. 

Mr.  Jitstiob  Freeman  delivered  the  opinion  of  the  court. 

Appellant  urges  as  ground  for  reversal,  that  there  is  a 
non-joinder  of  parties  plaintiff.  There  is  testimony  tending 
to  show  that  the  twenty-five  plaintiffs,  of  whom  the  secre- 
tary, Meiler,  is  one,  composed  the  entire  membership  of  the 
Amalgamated  Wood  Workers'  Council  at  the  time  the  suit 
was  begun.  It  is  claimed,  however,  in  appellant's  behalf, 
that  the  only  persons  who  could  bring  the  suit  were  those 
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who  were  members  of  the  council  at  the  time  of  the  alleged 
loss,  and  some  of  them  are  not  shown  to  have  been  joined 
as  plaintiffs.  No  question  is  raised  apparently  as  to  the 
right  of  the  members  of  the  council  as  then  constituted  to 
maintain  the  action,  but  it  seems  to  be  so  understood  on 
both  sides.  The  contention  is  that  as  new  members  were 
elected  to  the  council  by  the  general  body  of  Amalgamated 
Woodworkers  from  time  to  time,  a  new  partnership  was 
thereby  created,  and  the  incoming  partners  had  no  right 
of  action  on  obligations  to  their  predecessors.  That  this 
might  be  true  as  to  members  of  a  copartnership,  and  that 
an  unincorporated  company  is,  generally  speaking,  funda- 
mentally a  partnership  in  law,  is  not  denied.  Dicey  on 
Parties,  2nd  ed.,  p.  170,  side  p.  149;  Bates  on  Partnership, 
sec.  1018;  Snell  v.  DeLand,  43  111.  323;  Fish  v.  Gates,  133 
Mass.  441.  The  membership  of  the  council  consisted  of 
delegates,  some  of  whom  were  elected  every  six  months  by 
the  local  unions.  The  plaintiffs  were  all  members  of  the 
council  in  January,  1902,  although  it  does  not  appear  that 
they  constituted  the  entire  membership  when  the  loss  oc- 
curred. Five  or  six  of  them  appear  to  have  been  newly 
elected,  presumably  replacing  some  of  those  who  were 
former  members.  Apparently  there  may  have  been  not 
only  a  non-joinder  but  a  mis-joinder  of  plaintiffs  as  well, 
but  if  so,  the  latter  point  is  not  raised,  and  the  evidence 
upon  it  is  not  clear.  "  In  an  action  for  tort,  a  non-joinder 
of  plaintiffs  gives  rise  to  a  plea  in  abateipent;  a  mis-joinder 
of  plaintiffs  leads  only  to  increased  costs."  Dicey  on  Parties 
to  Actions,  Rule  117,  p.  530.  In  Johnson  v.  Richardson, 
17  111.  302-303,  it  is  said  :  "  The  proper  plaintiffs  in  actions 
in  form  ex  delicto  for  injuries,  to,  loss  or  destruction  of 
property,  are  all  the  joint  owners  of  such  property;  but 
where  the  remedy  adopted  seeks  the  recovery  of  damages, 
and  not  the  specific  thing,  the  non-joinder  of  one  or  more 
of  the  joint  owners  can  only  be  taken  advantage  of  to 
defeat  the  action  by  plea  in  abatement."  In  the  case  at 
bar  the  plea  is  the  general  issue,  and  the  non-joinder  under 
that  plea  could  only  be  available  to  lessen  the  plaintiffs' 
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damages.  No  objection  is  made  on  that  ground  to  tlie 
amount  of  the  judgment.     The  action  is  in  form  ex  delicto. 

Appellant  argues  that  it  was  not  an  insurer  of  the  safety 
of  the  property  placed  in  the  safe  deposit  boxes  in  its  cus- 
tody, but  as  bailee  for  hire  was  bound  to  use  only  such 
diligence  as  men  of  common  prudence  usually  exercise 
about  their  affairs,  citing  Mayer  v.  Brensinger,  ISO  III.  110- 
114.  We  are  of  opinion  that  the  evidence  warranted  the 
finding  of  the  jury  that  appellant  was  guilty  of  negligence 
resulting  in  loss  of  money  from  the  box  rented  to  appellees- 
It  wasj^dmitted  by  the  president  of  appellant  that  appel- 
lees' claim  that  the  box  had  been  tampered  with  was  correct. 
In  the  case  last  cited  it  is  said  that  a  safe  deposit  company 
"  will  be  held  to  at  least  ordinary  care  in  keeping  the 
deposit."  What  constitutes  reasonable  care  in  the  particu- 
lar case  depends  upon  the  circumstances,  upon  the  nature 
of  the  company's  undertaking,  upon  the  confidence  which 
it  invites,  and  upon  the  value  and  character  of  the  deposit 
entrusted  to  its  care.  See  Gray  v.  Merriam,  14S  111.  179-186. 
A  safe  deposit  company  holds  out  to  the  public  the  implied 
agreement  that  property  placed  in  its  custody  will  be  pro- 
tected, so  far  as  reasonable  human  foresight  will  permit, 
from  the  ordinary  dangers  to  which  valuables,  whether  in 
the  shape  of  money,  bonds,  jewelry  or  other  forms,  are  ex- 
posed, through  the  cupidity  and  daring  of  those  who,  as 
experience  shows,  are  alwa\'s  on  the  lookout  to  possess 
themselves  of  the  property  of  others  b}''  fraud  or  crim- 
inal violence.  It  was  for  the  jury  to  determine  whether 
permitting  a  person  other  than  the  owner  to  obtain  access 
to  the  box  by  "  proper  keys  and  a  similarity  of  signatures," 
under  the  conditions  in  evidence,  was  negligence  on  the  part 
of  appellant,  and  that  it  was  prima  facie  Q\\AencQ  of  such 
negligence  they  were  surely  justified  in  concluding.  Safe 
Deposit  Co.  V.  Pollock,  85  Pa.  St.  391-393.    - 

We  are  unable  to  concur  in  appellant's  contention  that 
the  declaration  fails  to  set  forth  facts  from  which  the  law- 
will  imply  a  duty.  It  recites  the  nature  of  appellant's 
business  as  a  safety  deposit  company,  keeping  and  ©iterat- 
ing safety  deposit  vaults  a  safe  in  which  was  rented  to 
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appellee  in  which  deposits  were  made  for  safe  keeping  in 
conformity  with  the  purposes  for  which  the  safe  was  rented, 
but  which  deposits  were  not  safely  kept. 

We  need  not  review  all  the  evidence.  The  letter  from 
appellant's  president  and  the  evidence  as  to  his  admissions 
were,  so  far  as  appears,  in  the  discharge  of  his  duties.  That 
evidence  was  properly  admitted.  C,  B.  &  Q.  By.  Co.  v. 
Coleman,  18  111.  298-299;  L.  S.  &  M.  S.  Ey.  Co.  v.  B.  &  O. 
Ky.,  149  111.  272-289. 

The  contention  that  the  verdict  is  against  the  weight  of 
the  evidence,  and  that  the  evidence  fails  to  ahow  that  ap- 
pellees lost  any  money,  we  cannot  agree  with.  There  is 
evidence  amply  sufficient  to  sustain  the  finding  of  the  jury. 
Objection  is  made  to  the  modification  and  refusal  of  certain 
instructions.  We  find,  however,  no  material  error,  and 
deem  it  unnecessary  to  extend  our  opinion  by  the  con- 
sideration in  detail  of  the  objections  urged. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Affirmed. 


Grand  Legion  of  Illinois^  Select  Knights  of  America^ 
T.  Lena  Beaty. 

Gen.  No.  11,468. 

1.  Suicide— w^i€n,  tnU  not  defeat  recovery  upon  benefit  certificate. 
Where  the  certificate  is  not  issued  subject  to  a  provision  that  suicide  by 
the  member  shaU  work  its  forfeiture,  suicide  while  sane  will  not  defeat 
a  recovery  where  the  indemnity  is  made  payable  to  some  one  other 
than  the  insured  or  his  personal  representative. 

2.  Assessment— ttj7i€n/at7ttre  to  pay,  will  not  defeat  recovery  upon 
benefit  certificate.  Where  at  the  time  of  the  death  of  a  member  an 
assessment  is  due  and  payable,  a  recovery  by  the  beneficiary  will  not 
be  defeated  where  it  appears  that  the  by-laws  of  the  society  provided 
for  certain  days  of  grace  which  at  the  time  of  such  death  had  not 
elapsed. 

Action  of  assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1003.  Affirmed.  Opin- 
ion med  January  20,  1905. 

Vok  CXVII  43 
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MiLLABD  R.  PowEEs,  foF  appellant. 
Walther  &  Lanaghen,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  conrt. 

This  is  an  appeal  from  a  judgment  in  a  sait  brought  to 
recover  upon  a  benefit  certificate  issued  by  appellant. 

Two  pleas  were  filed  by  appellant.  One  averred  that 
appellee's  husband,  while  in  sound  mind,  wilfully  and 
fraudulently  intending  thereby  to  defraud  appellant  for  the 
benefit  of  appellee,  took  his  own  life.  The  other  plea 
alleged  that  deceased  did  not  pay  an  assessment  levied  and 
payable  about  two  months  prior  to  his  death,  and  that  by 
the  terms  of  the  benefit  certificate  and  the  by-laws  in  force, 
deceased  stood  suspended  from  membership,  and  from  all 
rights  and  benefits  as  a  member  at  the  time  of  his  death; 
and  that  by  reason  of  such  non-payment  and  suspension, 
all  rights  and  interests  of  appellee  were  wholly  lost.  A 
general  demurrer  was  filed  to  the  pleas  and  sustained  by 
the  court.  Appellant  elected  to  stand  by  its  pleas,  default 
was  entered  and  evidence  was  heard  on  behalf  of  appellee, 
and  judgment  was  entered. 

We  think  the  demurrer  to  the  plea  of  self-destruction 
was  properly  sustained.  The  question  raised  by  the  plea 
has  been  before  the  Appellate  Courts  of  this  state  in  North- 
western Ben.  &  Mut.  Aid  Assn.  v.  Wanner,  24  111.  App.  357; 
and  Supreme  Lodge  K.  of  P.  v.  Kutscher,  72  111.  App.  462. 
In  the  Kutscher  case,  supra,  the  certificate  sued  on  was  sub- 
stantially the  same  as  the  one  sued  on  in  this  case,  and  the 
same  defense  was  set  up  to  the  action.  The  court  (on  page 
474)  says :  "  As  to  the  first  question  above  stated,  we 
think  the  law  is,  that  where  a  policy  contains  no  pro- 
vision making  suicide  or  self-destruction  by  the  assured 
a  forfeiture  of  the  policy,  and  makes  the  indemnity  under 
it  payable  to  some  one  other  than  the  assured,  or  his 
personal  representative,  then  intentional  self-destruction  bv 
the  assured,  while  he  is  sane,  does  not  avoid  the  policy. 
But,  where  such  a  policy  is  by  its  terms  payable  to  the 
assured,  or  his  personal  representatives,  then  intentional 
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self-destruction,  while  sane,  will  avoid  the  policy.  North- 
western Benevolent  &  Mutual  Aid  Ass'n  v.  Wanner,  24  111. 
App.  357." 

"  The  reason  why  the  estate  of  a  sane  man,  who  takes 
his  life  intentionally,  cannot  recover,  is,  that  to  so  permit 
would  enable  a  man  by  his  own  wrongful  act  to  have  his 
estate  make  a  profit  thereby." 

The  same  question  has  been  before  the  Supreme  Courts 
of  Wisconsin  and  Iowa,  and  the  rule,  as  above  stated,  is 
laid  down  by  those  courts.  Patterson  v.  Natural  Prem. 
Mut.  L.  Ins.  Co.,  100  Wis.  118;  Seiler  v.  Life  Ass'n,  105 
la.  87. 

It  is  claimed,  however,  that  under  the  authority  of  Rit- 
ter  V.  Ins.  Co.,  169  U.  S.  139,  the  plea  set  up  a  good  de- 
fense. In  that  case  the  policies  were  in  favor  of  the  estate 
of  the  assured,  and  therefore  a  different  question  was  pre- 
sented. In  Royal  Circle  v.  Achterrath,  204  111.  665,  it  was 
held :  "  The  act  of  suicide  marks  a  forfeiture  of  the  cer- 
tificate, not  because  the  member  is  thereby  deprived  of  his 
good  standing  in  the  order  at  the  time  of  his  death,  but 
because,  aside  from  all  questions  of  good  standing,  it  is 
especially  provided  that  suicide  in  and  of  itself  shall  defeat 
a  recovery." 

We  think,  therefore,  that  it  is  immaterial  in  this  case 
whether  or  not  appellee  prior  to  the  death  of  her  husband 
had  a  vested  interest  in  the  certificate  or  the  fund,  and  that 
the  authorities  cited  by  appellant  upon  that  point  have  no 
application  here.  The  assured  was  not  deprived  of  his 
g6od  standing  by  his  act  of  suicide.  When  he  died  appel- 
lee had  a  vested  right  under  the  certificate,  and  might 
bring  suit  if  payment  was  refused. 

The  demurrer  was  also  properly  sustained  to  the  second 
plea.  The  notice  set  up  in  the  plea  of  the  assessment  was, 
under  the  by-laws  and  regulations  of  appellant,  pfoperly 
given  by  the  publication  in  the  Select  Knights  News,  with- 
out any  copy  thereof  being  sent  to  the  assured;  but,  until 
the  expiration  of  the  time  allowed  for  the  payment  of  the 
assessment  b}'^  the  by-laws,  he  was  not  in  arrears.    By  sec- 
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tion  4  of  art.  6  a  member  cannot  be  suspended  from  the 
rights  and  privileges  of  the  beneficiary  department  until 
he  has  been  in  arrears  more  than  twenty-eight  days.  This, 
according  to  the  facts  set  oat  in  the  plea,  would  carry  the 
assured  on  to  about  April  26, 1901,  or  fourteen  days  after 
his  death.  The  assured  was  therefore  in  good  standing  at 
the  time  of  his  death. 
Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 
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Chancery  «uif — when  pendency  of,  as  bar  to  action  at  law,  cannot  be 

availed  of.    p.  262. 
Dilatory  matter— when,  deemed  waived,    p.  815. 

ABUTTING  PROrEBTY  OWNERS. 

Common  carrier— right  of  abutting  property  owner  to  recover  for  in- 
jury by.    p.  88. 

Freight  hoitse,  efc— when  abutting  property  owner  cannot  enjoin  con- 
struction of.    p.  864. 

Side-track — when  injunction  does  not  lie  to  restrain  construction  of. 
p.  876. 

ACCORD  AND  SATISFACTION. 

What  conatitutee.    p.  622. 

ACCOUNTING. 
Statement  of  master— when  erroneous,    p.  842, 

ACTIONS  AND  DEFENSES. 

Abutting  property  oiim«r— right  of,  to  recover  for  injury  by  common 

carrier,    p.  82. 
Accord  satisfaction— what  constitutes,    p.  622. 
Acquittal — when  proof  of,  incompetent,  in  action  for  libel,    p.  161. 
Administration  ^c^— when  sufficiency  of  affidavit  to  petition  filed  un- 
der section  81,  is  waived,    p.  596. 
Administration  of  estate— how  affected  by  collateral  agreements  among 

heirs,    p.  97. 
Alteration  of  instrument — effect  of.    p.  640. 

Appeal  &onc2-— what  evidence  competent  in  action  of  debt  upon.    p.  828. 
Architect— when,  not  entitled  to  make  extra  charge,    p.  484. 
Arrest— when,  illegal,    p.  128. 
Baggage— whsit  prima  facie  proof  of  delivery  to  and  possession  of,  by 

carrier,    p.  257. 
Bastardy— wha.t  evidence  competent  by  way  of  defense  in  prosecution 

for.    p.  54. 
what  evidence  incompetent  by  way  of  defense  in  prosecution  for. 

p.  54. 
Chancery  «ut{~-when  pendency  of,  as  bar  to  action  at  law,  cannot  be 

availed  of.    p.  262. 
Common  eounto— when  recovery  may  be  had  under,    p.  552. 
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Contributory  negligence— when,  not  defease,    p.  115. 

Damages— demand  for,  entire,    p.  262. 

Delay  in  performance— t&ilure  to  pay  as  provided  by  contract,  excuses, 
p.  262. 

Detention— when,  illegal,    p,  128. 

Ejection  from  train — when  railroad  company  not  liable  for  injuries  re- 
sulting from.    p.  42. 

Executor  de  son  tort— when  liable  for  loss  resulting  to  estate,    p.  512. 

Extra  toork— by  whom  expense  of,  done  by  contractor,  should  be  borne, 
p.  261. 

False  imprisonment— what  not  defense  to  action  for.    p.  128. 

Fire-ai^ms— when  parent  not  liable  for  permitting  infant  son  to  use. 
p.  535. 

JFVaud— what  not  defense  to  charge  of.    p.  478. 

Fraudulent  transaction— when  relief  will  not  be  granted  in  aid  of. 
p.  441. 

/ncarporato»/ee«— when,  cannot  be  recovered  back.    p.  83. 

Measure  of  damages— in  action  against  carrier  for  injury  to  cattle, 
p.  630. 

in  action  against  municipality  for  injuries  to  real  property  through 

negligence  of  contractor,    p.  427. 

Medical  services— who  may  bind  traction  company  to  pay  for.    p.  174. 

Parent— what  does  not  fix  liability  upon,  for  tort  of  infant  son.    p.  535. 

what  essential  to  fix  liability  upon,  for  tort  of  infant  son.    p.  535. 

Payment — what  conclusive  proof  of.    p.  591. 

Plea  of  justification— wh&t  evidence  competent  in  support  of  averments 
of,  in  an  action  for  libel,    p.  161. 

Quantum  m£ruit—when  attorney  may  recover  under,    p.  51. 

Reai  estate  broker — when,  entitled  to  commissions,    p.  80. 

Rebates— when,  may  bfe  recovered  from  railroad  company,    p.  569. 

i2ecorer2^— extent  of  plaintiflTs  right  of,  in  trial  upon  appeal  from  jus- 
tice,   p.  571. 

Res  judicata— when  question  of  negligence  is.    p.  512. 

Sick  benefits— when  member  of  fraternal  benefit  society  entitled  to. 
p.  248. 

Sister  state— when  statute  of,  will  not  be  enforced  in  Illinois,    p.  488. 

Tender— what  essential  to.    p.  137. 

7\'^~when  defendant  cannot  raise  question  of,  in  action  for  value  of 
crop  destroyed  by  fire.    p.  108. 

Treasurer's  bond— what  not  defense  to  action  by  fraternal  benefit  society 
upon.    p.  254. 

Trespass  de  bonis  asportatis— when  recovery  may  be  had  in.    p.  644 

Usury— when  grantee  in  conveyance  may  avail  of  defense  of.    p.  459. 

T^ogfea- what  not  defense  to  action  for.    p.  147. 

WaiveV'-wha.t  is  not,  of  portion  of  claim  sued  for.    p.  51. 

ADMINISTRATION  OF  ESTATES. 
Administration  Act — section  81  construed.    595. 

when  finding  under  section  81  will  not  he  disturbed  on  appeal. 

p.  595. 
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Administration  ^c^— when  sufficiency  of  affidavit  to  petition  filed 
under  section  81,  is  waived,    p.  595. 

Administration  of  estate— how  affected  by  collateral  agreements  among 
heii's.    p.  97. 

Appeal — right  of  executor  to.    p.  97. 

Collateral  agreements— how ^  affected  by,  made  among  heirs,    p.  97. 

Court  o/jpro^ate— presumptions  which  aid  orders  of.    p.  503. 

when,  has  not  jurisdiction,    p.  97. 

when  jurisdiction  of  person  attaches,    p.  503, 

— ^  when  orders  of,  may  be  attacked,    p.  503. 

Executor  de  son  tort— when  liable  for  loss  resulting  to  estate,    p.  512. 

Oift  causa  rnortis—wh&t  is  not.    p.  883. 

jffetr«/itp— how  order  finding,  may  be  attacked,    p.  503. 

jurisdiction  of  court  of  probate  to  enter,    p.  503. 

Order  of  distribution — when,  erroneous,    p.  502. 

Personal  estate—wh&t  is,  upon  death  of  owner,    p.  473. 

Widow's  atoard — ^jurisdiction  of  court  of  probate  to  determine  who  en- 
titled to.    p.  807. 

power  of  court  of  probate  with  respect  ta    p.  307. 

-^—  right  to  interest  upon.    p.  307. 

AGENCY. 

Agent— wYio  not,  to  make  new  promise  tolling  Statute  of  Limitations. 

p.  327. 
city  engineer— eflect  given  to  certificates  of.    p.  261, 
Commissioner  of  public  works — when,  cannot  bind  city.    p.  261. 
Contract— when  attempted  modification  of,  unauthorized,    p.  261. 
Medical  set^inces—who  may  bind  traction  company  to  pay  for.    p.  174, 

ALIMONY. 

Allowance— when  proper  notwithstanding  divorce  is  granted  to  hus- 
band,   p.  549. 

ALTERATION  OF  INSTRUMENTS. 
Effect  of,    p.  640. 

AMENDMENTS  AND  JEOFAILS. 

Declaration— when  not  error  to  permit  amendment  of,  after  verdict, 

p.  630. 
J&rror  o//acf— what  is,  authorizing  vacation  of  judgment  after  entry 

term.     p.  292. 
New  cause  of  action — when  additional  count  does  not  state,    p,  1, 
Nunc  pro  tunc  order — authority  of  court  to  enter,    p.  77. 
Ordinance— how,  cannot  be  amended,    p.  436. 

Power  of  court — how  question  of,  to  make  amendment,  raised,    p.  542. 
Statute  of  lAmitations— when,  applies  to  additional  count,    p.  1. 
Transcript  of  record—how  amendment  of,  made.    p.  807, 
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Ahatraet—when  insufficiency  of,  ground  for  affirmance,    pp.  71, 154, 

when  motion  to  strike,  will  be  denied,    p.  72. 

Additional  record— when  Appellate  Court  without  jurisdiction  to  per- 
mit filing  of.    p.  572.     . 

Admission  of  evidence-— when  error  in,  will  not  reverse,    p.  450. 

^j^rmance— does  not  follow  striking  bill  of  exceptions  from  transcript, 
p.  259. 

Appeal— eSect  of,  to  stay  proceedings,    p.  542. 

effect  of,  to  stay  proceedings  under  a  decree  ordering  a  reference 

and  appointing  a  receiver,    p.  542. 

right  of  executor  to.    p.  97. 

when  decree  final  for  purposes  of.    p.  642. 

when  dismissal  of,  not  subject  to  review,    p.  71. 

Appeal  bond— by  whom  to  be  approved,    p.  77. 

when  irregularity  in,  will  not  defeat  appeal,    p.  77, 

Assignment  of  error— when,  deemed  waived,    p.  502. 

BiU  of  excepti&ns— need  not  recite  that  instructions  shown  therein  are 
all  the  instructions  given*    p.  419. 

when,  duly  presented  to  trial  court,    p.  557. 

when,  insufficient  for  review,    p.  59. 

when  motion  to  strike,  comes  too  late.    p.  427. 

when  motion  to  strike,  denied,    p.  259. 

whdn,  presents  nothing  for  review,    p.  259. 

when,  signed  in  apt  time.    p.  556. 

Certificate  of  evidence— when  motion  to  strike,  will  be  denied,    p.  73. 

Civil  service  commission — how  far  acts  of,  in  discliarging  employee  in 
classified  service,  subject  to  review,    p.  405. 

upon  what  questions  findings  of,  conclusive,     p.  400. 

Common-law  record— what  not  part  of.    p.  207. 

Conduct  of  counsel— what  considered  in  determining  whether,  consti- 
tutes reversible  error,    p.  1. 

Continuance— when  action  of  court  in  refusing,  will  not  be  reviewed, 
p.  65. 

when  denial  of,  not  improper,    p.  115. 

^rror— when,  cannot  be  complained  of.    p.  551. 

when  estoppel  to  complain  of,  arises,    p.  155. 

Exception— easentifd  to  raise  question   of  competency  of  evidence, 
p.  177. 

essential  to  review  action  of  court  with  respect  to  instmctions. 

p.  418. 

what  does  not  supply  absence  of,  to  giving  of  instruction,    p.  418. 

when,  does  not  appear  to»action  of  court  in  overruling  motion  for 

new  trial,    p.  298. 

Exceptions— hcfw,  should  be  preserved,    p.  569. 

Findings  of  chancellor— when,  not  disturbed,    pp.  478,  658. 

PreeJwld-when,  involved  in  bill  of  review,    p.  57. 

Iiijunct ion— where   improper  breadth   of,  should   be  complained  oC 
p.  281. 
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InstrucHonS'-when  error  in,  cannot  be  complained  of.    p.  189. 

Judgment—how,  regarded  upon. appeal,    p.  1. 

Motion  to  direct—what  cannot  be  considered  upon.    p.  9. 

when,  may  be  Ki^anted.    p.  9. 

Motion  to  set  aside  judgment— whea  action  of  oourt  with  respect  to, 

will  not  be  reversed  on  appeal,    p.  524. 
Offer  of  proof— eftect  of  absence  of.    p.  398. 

when,  essential  to  review,    p.  161. 

Opening  and  closing— when  denial  of,  to  defendant,  not  error,    p.  160. 
Order  of  commitment— when  presumption  indulged  in  favor  of.    p.  ,498. 
£^ure^2^~right  of,  to  appeal  from  order  against  principal,    p.  77. 
TraaBcript-whekt  not  part  of.    p.  571. 
Transcript  of  record— how  amendment  of,  made.    p.  807. 

verity  given  to,  by  Appellate  Court    p.  807. 

Verdict— when  lapse  of  term  does  not  invalidate,    p.  298. 

when  not  subject  to  review,    p.  501. 

when  set  aside,    p.  484. 

when  size  of,  cannot  be  questioned  on  appeal,    p.  487. 

Verdicts— when  excessive,    pp.  89,  538. 

when  not  disturbed,    pp.  69, 150,  177,  214,  220. 

when  not  excessive,    pp.  61,  66,  115,  155,  184. 

Vexatious  oppeoZ— allowance  of  damages  for.    p.  147. 

Writ  of  error— when  hearing  of,  at  particular  term,  waived,    p.  807. 

- —  who  cannot  be  made  defendant  in  error  to.    p.  882. 

APPELLATE  PRACTICE. 

Abstract— when  insuiBcienoy  of,  ground  for  affirmance,    pp.  71,  154. 

when  motion  to  strike,  will  be  denied,    p.  72. 

Additional  record— when  Appellate  Court  without  jurisdiction  to  per- 
mit filing  of.    p.  572. 

Admission  of  evidence-when  error  in,  will  not  reverse,    p.  450. 

4^rmance— does  not  follow  striking  bill  of  exceptions  from  transcript, 
p.  259. 

Appeal— eSeot  of,  to  stay  proceedings,     p.  542. 

effect  of,  to  stay  proceedings  under  a  decree  ordering  a  reference 

and  appointing  a  receiver,    p.  542. 

right  of  executor  to.    97. 

when  all  parties  to  action  commenced  before  justice  need  not  be 

(brought  in  upon.    p.  208. 

when  decree  final  for  purposes  of.    542. 

when  dismissal  of,  not  subject  to  review.    71. 

Appeal  bond — by  whom  to  be  approved,    p.  77. 

when  irregularity  in,  will  not  defeat  appeal,    p.  77. 

Assignment  of  error— when  deemed  waived,    p.  502. 

Bill  of  exceptions— need  not  recite  that  instructions  shown  therein  are 
all  the  instructions  given,    p.  419. 

when,  duly  presented  to  trial  court    p.  557. 

when,  insufficient  for  review,    p.  59. 

when  motion  to  strike,  comes  too  late,    p.  427. 
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BiU  of  exceptions— vrhen  motion  to  strike,  denied,    p.  259. 

when,  presents  nothing  for  review,    p.  259. 

when,  signed  in  apt  time.    p.  556. 

Certificate  of  evidence— when  motion  to  strike,  will  be  denied,    p.  72. 
CivU  service  oommission — how  far  acts  of,  in  discharging  employee  in 

classified  service,  subject  to  review,    p.  405. 

upon  what  .questions  findings  of,  conclusive,    p.  406. 

Common-law  record— what  not  part  of.    p.  207. 

Continuance^when  action  of  court  in  refusing,  will  not  be  reviewed. 

p.  65. 

when  denial  of,  not  improper,    p.  115. 

Error — when,  cannot  be  complained  of.    p.  551. 

when  estoppel  to  complain  of,  arises,    p.  155. 

Exception— esBen^aX   to   raise  question  of  competency  of  evidence. 

p.  177. 
essential  to  review  action  of  court  with  respect  to  instructions. 

p.  418. 

what  does  not  supply  absence  of,  to  giving  of  instruction,    p.  418. 

when,  does  not  appear  to  action  of  court  in  overruling  motion  for 

new  trial,    p.  298. 
Exceptions— how,  should  be  preserved,    p.  569. 
Findings  of  chancellor— when,  not  disturbed,    pp.  478,  553. 
Freehold— when  involved  in  bill  of  review,    p.  57. 
J?i;Mnc<iore--where  improper    breadth  of,  should  be  complained  of. 

p.  231. 
Instructions— when  error  in,  cannot  be  complained  of.    p.  139. 
Judgment— how,  regarded  upon  appeal,    p.  1. 
Motion  to  direct — what  cannot  be  considered  upon.    p.  9. 

when,  may  be  granted,    p.  9. 

Motion  to  set  aside  judgment— when  action  of  court  with  respect  to, 

will  not  be  reversed  on  appeal,    p.  524. 
Offer  of  proof —e^ect  of  absence  of,    p.  298. 

when  essential  to  review,    p.  161. 

Opening  and  closing— when  denial  of,  to  defendant,  not  error,    p.  160. 
Order  of  commitTnent— when  presumption  indulged  in  favor  of.    p.  498. 
Surety— rig,ht  of,  to  appeal  from  order  against  principal,    p.  77. 
Transcript— whRt  not  part  of.    p.  571. 
Transcript  of  r?cord— how  amendment  of,  made.    p.  807. 

verity  given  to,  by  Appellate  Court    p.  307. 

Verdict— when  lap>e  of  term  does  not  invalidate,    p.  298, 

when  not  subject  to  review,    p.  501. 

when  set  aside,    p.  484. 

when  size  of,  cannot  be  questioned  on  appeal,    p.  437. 

Verdicts— when  excessive,    pp.  89,  588. 

when  not  disturbed,    pp.  69,  150,  177,  214,  220. 

when  not  excessive,    pp.  61,  66,  115, 155,  184 

Vexatious  appeal— allowance  of  damages  for,    p.  147. 

Writ  of  error— when  hearing  of,  at  particular  term,  waived,    p.  307. 

who  cannot  be  made  defendant  in  error  to.    p.  882. 
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ARBITRATION. 

Arbitration  atcard— upon  what  jurisdiction  to  enter  judgment  upon, 

depends,    p.  836. 
what  essential  to  entitle  judgment  upon.    p.  886. 

ARCHITECTa 
Extra  diarge—when  architect  not  entitled  to  make.    p.  484. 

ATTACHMENT. 

i^atid— latitude  allowed  when  charge  of,  to  defraud  creditors  is  made. 

p.  176. 
5aZe--what   evidence   competent   where,  is   attacked  as  fraudulent 

p.  177. 
Set  aside— when  purchase  of  entire  stock  by  one  creditor  may  be,  at 

the  instance  of  another,    p.  176. 

ATTORNEY  AND  CLIENT. 
Public  policy— when   contract  between  attorney  and   client  void  as 

against,    p.  51. 
QfMntum  meruit— when  attorney  may  recover  under,    p.  51. 

BAILMENTS. 
Eeaaonable  care— what  constitutes,    p.  653. 

BANKRUPTCY. 
Stay  order— when  refusal  to  grant;  upon  application  of  one  who  has 
filed  his  petition  in  bankruptcy,  is  not  error,    p.  551. 

BASTARDY. 

Decree  o/proo/— required  in  prosecution  for  bastardy,    p.  415. 

Evidence  "WhRt,  competent  byway  of  defense  in  prosecution  for  bas- 
tardy,   p.  54. 

what,  incompetent  by  way  of  defense  in  prosecution  for  bastardy. 

p.  64. 

Maintenance  of  proaecutionr-^what  essential  to.    p.  415. 

Unmarried  woman — ^what  essential  to  establish  in  prosecution  for  bas- 
tardy,   p.  415. 

BILLS  AND  NOTES. 
A  Iteration  of  instrument— eSect  of.    p.  640. 
Collateral  nofe— construction  of.    p.  143. 
Title  to  no^eff— what  essential  to  pass.     p.  383. 

BILLS  OF  EXCEPTIONS. 

Afflrmance^—does  not  follow  striking  bill  of  exceptions  from  transcript. 

p.  250. 
Apt  time— when  bill  of  exceptions  signed  in.    p.  556. 
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Common-law  record— what  not  part  of.    p.  207. 

Duly  presented—when,  bill  of  exceptions  has  been.    p.  557. 

iE^sDoep^ton— essential  to  review  action  of  court  with  respect  to  instmc- 

tions.    p.  418. 
Eascepiions— how  ^  should  be  preserved,    p.  660. 

what  does  not  supply  absence  of,  to  giving  of  instrucldon.    p.  418w 

when,  does  not  appear  to  action  of  court  in  overruling  motion  for 

new  trial,    p.  298. 
irt^fruch'oiM— bill  of  exceptions  need  not  recite  that,  shown  therein,  are 

all  the  instructions  ^ven.    p.  419. 
Insufficient  for  review—when  bill  of  exceptions  is.    p.  59. 
Motion  to  strike — when,  comes  too  late.    p.  427. 

when,  denied,    p.  259. 

Preserved— how  exceptions  should  be.    p.  569. 
Sevieuy—when,  bill  of  exceptions  presents  nothing  for.    p.  259. 

bills  of  exchange. 

Alteration  of  instrumentr-^ff^ect  ot    p.  640. 
Collateral  note— construction  of.    p.  148. 

BONDS. 

Appeal  N>nd— what   evidence   competent  in   action  of  debt    npon. 

p.  328. 
Burden  of  proof— to  establish  title  to  property  replevied,  in  action  upon 

replevin  bond.    p.  177. 
Collection  of  Judgment— bond  essential  to  valid  injunction  restraining. 

p.  854. . 
Receiver's  hond—ix>  whom  complaint  as  to  condition  of,  should  be  made. 

p.  282. 
Treasurer's  bond— what  not  defense  to  action  by  fraternal  benefit  society 

upon.    p.  254. 

BUILDING  &  LOAN  ASSOCIATIONS. 
See  Homestead  Loan  Associations. 

BY-LAWa 
5iMpen«ion— when  by-law  providing  for,  not  self-executing,    p.  248. 

CATTLE. 

Measure  of  damages— ia  action  against  carrier  for  injuiy  to  cattle, 
p.  630. 

CHANCERY. 

Accoimting — when  statement  of  master  in,  erroneous,    p.  842. 

Appeal— eSect  of,  to  stay  proceedings  under  a  decree  ordering  a  refer- 
ence and  appointing  a  receiver,    p.  542. 

Assessment  of  damages— eftect  of  failure  to  issue  injuncUoQ  writ  upon 
right  to.    p.  401. 

<— ^  what  facts  essential  to  sustain,    p.  401. 
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Bill  in  equity^who  cannot  maintain,    p.  882. 

Bill  of  revieto— when,  involves  freehold,    p.  57. 

Certificate  of  evidenoe-^when  motion  to  strike,  will  be  denied,    p.  72. 

dean  hands — when  equitable  doctrine  of,  does  not  apply,    p.  842. 

Contempt — what  essential  to  establish,    p.  608. 

Contempt  proceedinff — what  beginning  of.    p.  608. 

when  answer  entitles  the  respondents  to  discharge,    p.  608. 

— «-  when  petition  in,  is  insufficient,    p.  608. 

CreditoT^s  bill-^when  return  nulla  bona  not  ess^itial  to  maintain  bill  in 
nature  of.    p.  282. 

Decree— what  facts  sufficient  to  sustain,    p.  401. 

Equitable  estoppel— whesa,  may  arise  to  prevent  enforcement  of  judg- 
ment,   p.  512. 

Finding  of  chancellor— when,  not  disturbed,    p.  478. 

Foreign  decree— eftect  to  be  given  to.    p.  807. 

Fraudulent  tranaaotion—whea  relief  will  not  be  granted  in  aid  of. 
p.  441. 

Injunction— doGB  not  lie  against  justice  of  the.peace.    p.  854. 

— —  what  conclusive  of  wrongful  issuance  of,    p.  401. 

when,  does  not  lie  at  instance  of  abutting  property  owner,    p.  864. 

when,  does  not  lie  to  restrain  collection  of  judgment,    p.  854. 

when,  does  not  lie  to  restrain  construction  of  side-track,    p.  876. 

where  improper  breadth  of,  should  be  complained  of.    p.  281. 

Injunction  pendente  ZtYe—granting  of,  without  notice,  sustained,    p.  281. 

when  stay  order  preferable  to.    p.  281. 

Order  of  commitment— when  presumption  indulged  in  favor  of.    p.  498. 

Order  of  re/erence— <x>nstruction  of,  entered  in  injunction  proceeding, 
p.  401. 

Prayer  for  general  relief— -etlect  of.    p.  686. 

Receiver—by  whom  amount  of  bond  given  upon  appointment  of,  to  be 
determined,    p.  282. 

nature   of  bond  given  by  complainant  upon   appointment    of. 

p.  282. 

to  whom  complaint  as  to  condition  of  bond  given  upon  appoint- 
ment of,  should  be  made.    p.  232. 

when  appointment  of,  without  notice,  proper,    p.  231. 

Return  nulla  bona— when  insufficient  to  sustain  creditor's  bill.    p.  282. 

when,  sufficient  to  maintain  creditor's  bill.    p.  283. 

Solicitoi^ 8  fees— when  taxation  of,  as  costs  in  partition  proceeding,  im- 
proper,   p.  72. 

CHOSES  IN  ACTION. 

Caveat  emptor— to  what  rule  of,  applies,    p.  684. 

Mortgage— what  essential  to.    p.  648. 

TFarran^I^— extent  of,  upon  assignment  of  judgment    584. 

CITIES,  VILLAGES  AND  TOWNS. 

City  engineer— effect  given  to  certificates  of.    p.  261. 
CivU  service  commission— how  far  acts  of,  in  discharging  employee  In 
classified  service,  subject  to  review,    p.  405. 
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Civil  service  commission — ^upon  what  queBtions  findings  of,  conclusive. 

p.  406. 
when  written  charges  not  insufficient  to  confer  jurisdiction  upon. 

p.  406. 
Commissioner  of  public  works—when^  cannot  bind  city.    p.  261. 
Con/rac<— when  attempted  modification  of,  unauthorized,    p.  261« 
Contractor—when  municipality  liable  for  neglig^ence  of.    p.  427. 

Dram-shop  ordinance construction  of.    p.  86, 

Engineer's  estimate— -hj  whom  may  be  corrected,    p.  625. 

right  to  correct,  by  new  estimate,    p.  525. 

what  does  not  justify  rejection  of  claim  for  oorrection  of.    p.  626- 

Estoppel— when,  does  not  arise  against  patrolman  to  claim  regular 

compensation,     p.  434. 
Extra  work— by  whom  expense  of,  done  by  contractor,  should  be  borne. 

p.  261. 
Judgme7it— when,  should  not  provide  for  payment  out  of  particular 

fund.    p.  262. 
Ordinance— how,  cannot  be  amended,    p.  486. 
Eemoval  from  classified  service— what  constitutes  acquiescence  in. 

p.  406. 

Wliat  ground  for.    p.  406. 

Sidewalk— whGn  defective  condition  of,  sufficiently  proven,    p.  17. 
when  municipality  not  liable  for  injury  resulting  from  condition 

of.    p.  419. 
Sign— when  suspension  of,  from  public  street,  unlawful,    p.  486. 
Street — when  municipality  not  liable  for  injuries  resulting  upon.    p.  430. 
^^ree^s— obligations  of  municipality  with  respect  to  safe  condition  of. 

p.  430. 
presumption  as  to  title  ta    p.  82. 

CIVIL  SERVICE  ACT. 

Civil  service  commission — how  far  acts  of,  in  discharging  employee  in 
classified  service,  subject  to  review,    p.  405. 

upon  what  questions  findings  of,  conclusive,     p.  406. 

Estoppel— when,  does  not  arise  against  patrolman  to  claim  r^^ular  com- 
pensation,   p.  484. 

Removal  from  dassiHed  service— wYisit  constitutes  acquiescence  in. 
p.  406. 

what  ground  for.    p.  406. 

Written  cfiarges— when,  not  insufficient  to  confer  jurisdiction  upon 
civil  service  commission,    p.  406. 

collateral  ATTACK. 

^irpuZ^ion— when,  cannot  be  collaterally  attacked,    p.  248. 

when,  may  be  collaterally  attacked,    p.  248. 

Heirship— how  order  finding,  may  be  attacked,    p,  503. 

COMITY. 
PenoZ—when  statute  of  sister  state  is.    p.  488. 
Suiter  state— when  statute  of,  will  not  be  enforced  in  Illinois,    p.  488. 
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COMMON  CARRIERS. 

Abutting  property  owner— right  of,  to  recover  for  injury  by  common 

carrier,    p.  32. 
Baggage—whvit  prima  facie  proof  of  delivery  to  and  possession  of,  by 

caiTier.    p.  257. 
Cm.s/o?»— when  proof  of,  incompetent,    p.  257. 
TiY^— when  defendant  cannot  raise  question  of  in  action  for  value  of 

crop  destroyed  by  fire.    p.  108. 

COMPUTATION. 
Desertian— how  period  of,  computed  in  action  of  divorce  for.    p.  64. 

CONDUCT  OF  COUNSEL. 

Reversible  error— what  considered  in  determining  whether  conduct  of 
counsel  constitutes,    p.  1. 

CONSIDERATION. 
Promise— when,  not  binding  for  want  of  consideration,    p.  468, 

CONTEMPTS. 

Contempt  proceeding — what  beginning  of.    p.  608. 

when  answer  entitles  the  respondents  to  discharge    p.  608. 

when  petition  in,  is  insufficient,    p.  608. 

CONTINUANCES. 

IVntaZ— when  proper,    p.  115. 

iSemetred— when  action  of  court  in  refusing  continuance,  will  not  be. 

p.  65. 

CONTRACTS. 

Abandonment — what  does  not  justify,    p.  558. 

Administration  of  estate— how  affected  by  collateral  agreements  among 

hell's,    p.  97. 
City  e?igrineer— effect  given  to  certificates  of.    p.  261. 
Collateral  note— construction  of.     p.  143. 

Commissioner  of  Public  Works— when,  cannot  bind  city.    p.  261.' 
Custom— when  proof  of,  incompetent     p.  257. 
Delay  in  performance— faiUiTe  to  pay  as  provided  by  contract,  excuses. 

p.  262. 
Extra  irork—bj  whom  expense  of,  done  by  contractor,  should  be  borna 

p.  261. 
Gift  causa  morfta— what  is  not.    p.  883. 
Lease — effect  of  lessee's  failure  to  sign.    p.  872. 
Modification — when,  autliorized  as  to  municipality,     p.  261. 
ParoZ— when  contract  cannot  be  added  to  by.     p.  647. 
Promise —when,  not  binding  for  want  of  consideration,    p.  468. 
Public  joolicy— when  conti*act  between  attorney  and  client  void  as 

against,    p.  51. 
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Quantum  meruit-^when  attorney  may  recover  under,    p.  51. 
Sale—what  10  contract  of,  aa  distinguished  from  one  for  manufacture 

and  sale.    p.  856. 
Separate  instruments—whQn,  constitute  single  contract    p.  143. 
Ultra  vires—when  contract  is.    p.  458. 
Wd(/c»— wHkt  not  defense  to  action  for.    p.  147. 
Waiver— what  is  not,  of  portion  of  claim  sued  for.    p.  51. 

contributory  NEQUGENCE. 

Custom — when,  competent  upon  question  of  negligence,    p.  578. 

Establish— what  docs  not,  in  sidewalk  injury  case.    p.  17. 

Imputed  negligence— when  doctrine  of,  does  not  apply,    p.  160. 

Matter  of  law — what  not  contributory  negligence  as  a.    pp.  65, 318. 

Miners  Act — when  contributory  negligence  might  be  defense  in  action 
under,    p.  116. 

when  contributory  negligence  not  defense  in  action  under,    p.  115. 

Ordinary  oare— particular  instruction  upon  subject  of,  held  not  errone- 
ous,   p.  398. 

Recovery— when,  may  be  had  notwithstanding  contributory  negligence, 
p.  218. 

CORAM  NOBIS. 

Error  of  fact— what  is,  authorizing  vacation  of  judgment  after  entry 
term.    p.  292. 

CORPORATIONS. 

Corporate  existence— what  admission  of.    p.  253. 

when  charter  does  not  tend  to  prove,    p.  254. 

when  estoppel  to  deny,  arises,     p.  258. 

Homestead  loan  association— iaauaxice  of  borrowers*  certificatea  unau- 
thorized,   p.  802. 

when  contract  ultra  vires  a.    p^  458. 

when  loan  made  by,  usurious,    p.  808. 

Homestead  Loan  Association  ^c<— when,  complainant  cannot  have 
benefit  of.    p.  458. 

Incorporation  fees— when,  cannot  be  recovered  back.    p.  88. 

Sv,spension— when  by-law  providing  for,  not  self -executing,    p.  248. 

COSTS. 

Solicitor's  fees— when  taxation  of,  as  costs,  in  partition  proceeding, 
improper,    p.  72. 

COUNTIEa 

Medical  aid — what  essential  to  recovery  for,  from  county,    p.  104. 
when  rule  of  county  board  providing  for  payment  of,  unreason- 
able,   p.  103. 
Rides  and  regulations— by  whom  reasonableness  of,  determined,   p.  108. 

COURTS. 
Court  of  probate— presumptions  which  aid  orders  of.    p.  508. 
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Court  of  probate — when,  has  not  jurisdiction,    p.  97, 

when  jurisdiction  of  person  attaches,    p.  503. 

when  orders  of,  may  be  attacked,    p.  503. 

Heirship — jurisdiction  of  court  of  probate  to  enter,    p.  503. 
Widow's  award — power  of  court  of  probate  with  respect  to.    p.  807. 

CREDITORS'  BILLS. 

^attd— latitude  allowed  when  charge  of,  to  defraud  creditors  is  made. 

p.  176. 
Fraudulent  coni^cyance— presumption  as  to.    p.  574. 

when  so  deemed,     p.  574. 

Return  nulla  6ona— when,  insufficient  to  sustain  creditor's  bill.    p.  233. 
when,  not  essential  to  maintain  bill  in   nature  of  creditor's  bill. 

p.  232. 

when,  sufficient  to  maintain  creditor's  bill.    p.  233. 

iSa/e— what   evidence,  competent  where,  is    attacked    as    fraudulent. 

p.  177. 
Set  aside— when  purchase  of  entire  stock  by  one  creditor  may  be,  at 

the  instance  of  another,    p.  176. 

CRIMINAL   LAW. 

Arrest— when,  illegal,    p.  128. 

Bastardy— degvee  of  proof  required  in  prosecution  for.    p.  415. 

what  essential  to  maintenance  of  proseoutioii  for.     p.  4i5. 

what  evidence  competent  by  way  of  defense  in  prosecution  for. 

p.  54. 
what  evidence  incompetent  by  way  of  defense  in  prosecution  for. 

p.  54. 
Contempt — what  essential  to  establish,    p.  608. 
Contempt  proceeding — what  beginning  of.    p.  608. 

when  answer  entitles  the  respondents  to  discharge,    j).  608. 

when  petition  in,  is  insufficient,    p.  608. 

Detention—when,  illegal;    p.  128. 

J)ocuwenf8— eflfect  of  illegally  obtaining,  upon  competency  of,    p.  195 . 

Dram-shop  ordinance— construction  of.    p.  86. 

Lottery— evidence  held  to  establish,     p.  195. 

Search  trarrani— what  essential  to  valid  issuance  of.    p.  608. 

when,  cannot  be  lawfully  issued,    p.  608. 

Unmarried  i^^oman— what  essential    to  establish   in  prosecution  for 

bastardy,    p.  415. 

CUSTOMS. 
Negligence'^when  custom  competent  upon  question  of.    p.  578. 

DAMAGES. 

Assessment  of  damages— eSect  of  failure  to  issue  injunction  writ  upon 

right  to.     p.  401. 
what  facts  essential  to  sustain,    p.  401 . 
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Depreciation  of  raZue— what  evidence  competent  to  establish,    p.  32. 
Injunction— what  conclusive  of  wroncfui  issuance  of.     p.  401. 
Measure  of  damages— iot  failure  to  pay  money  when  due.    p.  261. 

how,  determined  in  suit  upon  contra<:t  of  service,     p.  552. 

in  action  against  carrier  for  injury  to  cattle,    p.  630. 

in  actioA  against  municipality  for  injuries  to  real  property  through 

negligence  of  contractor,    p.  427. 
in  action  by  abutting  property  owner  against  common  carrier. 

p.  32. 
what  is,  where  merchandise  contracted  to  be  purchased  10  not  ac- 

ceptGti  as  per  contract,    p.  356, 

wlien  error  in  instruction  upon,  immaterial,    p.  139. 

when  instruction  upon,  improper,    p.  89. 

wlien  instruction  upon,  in  action  for  libel,  improper,    p.  160. 

^SfphY— demand  for  damages  cannot  be.    {>.  262. 

Value  of  property— 'whdX  evidence   is  incompetent  in  determining. 

p.  32. 
Vexatious  oppeaZ— allowance  of  damages  for.    p.  147, 

DECLARATIONS. 

Amendment  offer  rcrdic/— when,  not  improper,    p.  630. 

Caption— relation  of,  to  entire  declaration,    p.  526. 

Form  of,    p.  83. 

New  cause  of  action— when  additional  count  does  not  state,    p.  1. 

when,  not  set  up.    p.  815. 

[^asaenger— when  allegation  that  plaintiff  was  a,  sufficient    p.  183» 
Statute  of  Limitations — when,  applies  to  additional  count,    p.  1. 

DECREEa 

Foreign  decree— effect  to  be  given  to.    p.  307. 
Sufficient  to  ««tom— what  facts  are.    p.  401. 

DEFINITIONS. 

'"Cause,"    p.  503. 

DELIVERY. 

Title  to  notea— what  essential  to  pass.    p.  383. 

DEPOSmONa 
12ead— right  of  adverse  party  to.    p.  138. 

DESCENT. 
Heirship— how  order  finding,  may  be  attacked,    p.  508. 
jurisdiction  of  court  of  probate  to  enter,    p.  503. 

DIVORCE. 
Alimony— when,  may  be  allowed,  notwitlwtanding  divorce  is  granted 
to  husband,     p.  549. 
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Deaertion — how  period  of,  computed  in  action  of  divorce  for.     p.  64. 
Presumption  of  divorce— when  does  not  arise,    p.  307. 

DRAINAGE. 

I^vee  and  Drainage  ^icf— what  issue  involved  in  proceeding  instituted 

under  section  58.     p.  600. 
when  complaint  under  section  58  sufficient  to  confer  jurisdiction. 

p.  600. 
S'pecial  finding—vfhdX  is  not    p.  600. 

EMPLOYER  AND  EMPLOYEE, 
Waere«— what  not  defense  to  action  for.    p.  147. 

ESTOPPEL. 

Corporate  existence — when  estoppel  to  deny,  arises,    p.  253. 

Equitable  e^toj^jpeZ— when,  may  arise  to  prevent  enforcement  of  judg- 
ment   p.  513. 

Official  capactYy—when  surety  estopped  to  deny.    p.  254. 

Begular  compensation— when  estoppel  does  not  arise  against  patrolman 
to  claim,    p.  484. 

Eea  judicata — when  question  of  negligence  is.    p.  512. 

EVIDENCE. 

Admission  of  evidence—when  error  in,  will  not  reverse,    p.  450. 

Admissuma—wh&t  competent  by  way  of.    p.  658. 

when  competent,  notwithstanding  made  daring  negotiations  for 

settlement    p.  416. 
-Appeal— right  of  executor  to.    p.  97. 

Appeal  &ofui— what  evidence  competent  in  action  of  debt  upon.    p.  323. 
Baggage — what  prima  facie  proof  of  delivery  to  and  possession  of,  by 

carrier,    p.  257. 
Bastardy — degree  of  proof  required  in  prosecution  for.    p.  415. 
what  evidence  competent  by  way  of  defense  in  prosiecution  for. 

p.  54. 
what  evidence  incompetent  by  way  of  defense  in  prosecution  for. 

p.  54 
Burden  of  proof —to  establish  title  to  property  replevied,  in  action  upon 

replevin  bond.    p.  177. 
City  engineer — effect  given  to  certificate  of.    p.  261. 
Computo^ion—when  evidence  of,  competent    p.  557. 
Condition  of  buildings— what  proof  of,  incompetent    p.  427. 
Condition  of  health— when  proof  of,  improperly  made.    p.  453. 
Conversation— whsit  evidence  competent  as  a  part  of.    p.  161. 
Corporate  existence— whRt  admission  of.    p.  253. 

when  charter  does  not  tend  to  prove,    p.  254. 

Custom— when,  competent  upon  question  of  negligence,    p.  578. 

. when  proof  of,  incompetent    p.  257. 

Dei)reciation  of  value— what  evidence  competent  to  establish,    p.  33. 
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'  Docket  of  justice-reflect  of,  as  evidence,    p.  591. 

DocumentS'-efS.ect  of  illegally  obtaining,  upon  competency  of.     p.  195. 

JSIxoep^ton— essential  to  raise  question  of  competency  of  evidence, 
p.  177. 

Fraud— latitude  allovred  when  charge  of,  to  defraud  creditors  is  made* 
p.  176. 

Oeneral  issue— what  admitted  by  plea  of.    p.  220. 

HypotJietical  question-^vrhen,  improper,    p.  578, 

Injury — what  evidence  not  incompetent  to  show  the  nature  and  extent 
of  an.    p.  17. 

Judicial  notice^oi  what  taken,    pp.  Ill,  261,  630. 

jLo^fery— evidence  held  to  establish,    p.  195. 

Market  tTo/ue— character  of  sales  essential  to  establish,  of  merchandise, 
p.  866. 

Jlfemoravidum— when  admission  of,  improper,    p.  257. 

Minute  book—when,  competent  against  fraternal  benefit  society, 
p.  24d. 

Offer  of  proof -^tlect  of  absence  of.    p.  298. 

when  essential  to*review.    p.  161. 

Ownership  of  nofca— what  overcomes  prima  facie  case  arising  from 
possession  and  production,    p.  882. 

Pain—what  proof  competent  as  tending  to  establish,    p.  18. 

Party  in  interest— when^  incompetent,    p.  595. 

Passenger — competency  of  evidence  to  establish  status  as.    p.  220. 

Payment — what  conclusive  proof  of.    p.  591. 

Pecuniary  oondi tow— right  of  jury  to  consider,  in  action  for  libel, 
p.  161. 

Plea  of  justification — what  evidence  competent  in  support  of  aver- 
ments of,  in  an  action  for  libel,    p.  161. 

Preponderance  of  evidence— how  determined,    p.  416. 

iSaZe- what  evidence  competent  where,  is  attacked  as  fraudulent, 
p.  177. 

Service  of  notice— when,  not  established,    p.  872. 

Sidewalk— when  defective  condition  of,  sufficiently  proven,    p.  17. 

when  refusal  of  court  to  admit  in  evidence  portion  of  a  broken^ 

not  error,    p.  419. 

Slanderous  words — when  proof  of,  sufficient,    p.  450. 

Speed  of  train— how  question  of,  as  constituting  negligence,  to  be  de- 
termined,   p.  816. 

Strike  ou^— when  error  to.    p.  453. 

Unmarried  u^oman— what  essential  to  establish  in  prosecution  for  bas- 
tardy,   p.  415. 

Value  of  property— wh&t  evidence  is  incompetent  in  determining,  p.  82. 

EXCEPTIONa 

^^rmance— does  not  follow  striking  bill  of  exceptions  from  transcript 

p.  259. 
BUI  of  exceptions— need  not  recite  that  instructions  shown  therein  are 

all  the  instructions  given,    p.  419. 
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Bill  of  exceptions— when,  duly  presented  to  trial  court,    p.  557. 

when.  Insufficient  for  review,     p.  59. 

wiien  motion  to  strike,  cornea  too  late.     p.  427. 

when  motion  to  strike,  denied,    p.  259. 

when,  presenta  nothing  for  review,    p.  259. 

when,  signed  in  apt  time.     p.  556. 

Common-law  record— what  not  part  of.    p.  207. 

Competency  of  evidence — exception  essential  to  raise  competency  of. 

p.  177. 
Instruction — essential  to  review  action  of  court  with  respect  to.    p.  4)  8. 

what  does  not  supply  absence  of  exception  to  giving  of.    p.  418. 

Motion  for  neio  ^rtaZ— when  exception  does  not  appear  to  action  of  court 

in  overruling,    p.  298. 

FALSE  IMPRISONMENT. 

Arrest— when,  illegal,    p.  128. 

Defense—what  not,  in  action  for  false  imprisonment    p.  128. 
Detention— when,  illegal,    p.  128. 

j7istruction— when,  erroneous  in  action  of  trespass,    p.  129. 
Pecuniary   condition — ^right  of   jury  to  consider,    in  action  for  libel, 
p.  161. 

FINDINGS  OF  FACT. 
Findings  of  chancellor — when,  not  disturbed,    pp.  478,  553. 
Finding  of  judge— when,  not  disturbed,    p.  557. 

FORCIBLE  DETAINER. 
Possession — who  not  deemed  in.     p.  872. 
Service  of  noh'ce— when,  not  established,    p.  373. 

FORECLOSURE. 

Oumer  of  no<e9— what  does  not  affect  right  of,  to  maintain  foreclosure, 
p.  382. 

Ownership  of  notes— wh&t  overcomes  prima  facie  case  arising  from  pos- 
session and  production,    p.  382. 

Title  to  notes— wh&t  essential  to  pass.    p.  388. 

FORFEITURES. 

Delay  in  per/omiance— failure  to  pay  as  provided  by  contract,  excuses. 

p.  262. 
PenaZ— when  statute  of  sister  state  is.    p.  488. 

FRATERNAL  BENEFIT  SOCTETIES. 
Assessment — when  failure  to  pay,  will  not  defeat  recovery  upon  benefit 

certificate,    p.  657. 
Beneficiary — extent  of  interest  in  benefit  certificate,    p.  91. 

how  change  of,  to  be  made.     p.  91. 

when  change  of,  complete,     p.  565. 

Corporate  existence— when,  charter  does  not  tend  to  prove,    p.  254, 
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ExptUsion — when,  cannot  be  collaterally  attacked,    p.  248. 

when,  deemed  nullity,    p.  248. 

when,  may  be  collaterally  attacked,    p.  348. 

Forfeiture— when  right  of,  because  of  member's  age,  cannot  be  insisted 
upon.    p.  247. 

hisurance  policy—when,  does  not  lapse,    p.  557. 

Minute  book — when,  competent  against  fraternal  benefit  society, 
p  248. 

JVbf ice— what  su6ficient  by  way  of.    p.  248. 

Sick  benefits— when  member  of  fraternal  benefit  society  entitled  to. 
p.  248. 

Suicide — when,  will  not  defeat  recovery  upon  benefit  certificate, 
p.  657. 

Suspension— when  by-law  providing  for,  not  self-executing,     p.  248. 

Tender — when,  not  essential  to  retain  membership  in  fraternal  benefit 
society,     p.  248. 

TrecLsurer's  band— what  not  defense  to  action  by  fraternal  benefit  so- 
ciety upon.    p.  254. 

FRAUDS  AND  PERJURIES. 
Defense— what  not.  to  charge  of  fraud,    p.  478. 
Engineer's  estimate — right  to  correct,  by  new  estimate,    p.  625. 
Fraudulent  conveyance— ^reanmption  as  to.    p.  574. 

when  so  deemed,    p.  574. 

Fraudulent  transaction — when  relief  will   not   be  granted  in  aid  of. 

p.  441. 
Judicial  sale — fraud  not  presumed  with  respect  to.    p.  342. 
Proof  of  fraud— how  made.    p.  176. 
Sale— what  evidence  competent  where,    is    attacked   as  fraudulent. 

p.  177. 

when  joint  owner  of  property  guilty  of  fraud  in  making,    p.  478. 

Set  aside — when  purchase  of  entire  stock  by  one  creditor  may  be,  at  the 

instance  of  another,    p.  176. 

freehold. 

BiU  of  revieio—when,  involves  freehold,    p.  67. 

GARNISHMENT. 

JPVatid— latitude  allowed  when  charge  of,  to  defraud  creditors  is  made. 

p.  176. 
Set  aside— when  purchase  of  entire  stock  by  one  creditor  may  be,  at  the 

instance  of  another,    p.  176. 

GIFTS. 
Gift  causa  mortis— what  is  not.    p.  383. 

GUARDIAN  AND  WARD. 
Order  of  distribution — when,  erroneous,    p.  502. 
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HOMESTEAD  LOAN  ASSOCIATIONS. 

Borrowers^  certificates— i^MwacQ  of,  unauthorized,    p.  803. 
Homeatead  Loan  Association  ^c^— when  com plamant  cannot  have  ben- 
efit of.    p.  458, 
Premium — when  contract  providing  for  payment  of,  invalid,    p.  458. 
Ultra  vires— when  contract  is.     p.  458. 
Usurious— "vrYien  loan  is,    p.  308. 
Usury — when  grantee  in  conveyance  may  avail  of  defense  of.    p.  459. 

INJUNCTIONS. 

4ppea^— effect  of,  to  stay  proceedings  under  a  decree  ordering  a  refer- 
ence and  appointing  a  receiver,    p.  642. 

Assessment  of  damages— QflecX,  of  failure  to  issue  injunction  writ  upon 
right  to.    p.  401. 

what  facts  essential  to  sustain,    p.  401. 

Collection  of  judgment— bond  essential  to  valid  injunction  restraining, 
p.  354. 

when  injunction  does  not  lie  to  restrain,     p.  354. 

Equitable  estoppel— when,  may  arise  to  prevent  enforcement  of  judg- 
ment,    p.  512. 

Fraudulent  transaction— when  relief  will  not  be  granted  in  aid  of. 
p.  441. 

Freight  house,  etc — when  abutting  property  owner  cannot  enjoin  con- 
struction of.    p.  864. 

Injunction  pendente  Ztfe— granting  of,  without  notice,  sustained, 
p.  231. 

when  stay  order  preferable  to.    p.  281. 

Justice  of  the  peace— injunction  does  not  lie  against,     p.  854. 

Order  of  re/erence— construction  of,  entered  in  injunction  proceeding, 
p.  401. 

Scope  of  injunction— where,  should  be  complained  of.    p.  281. 

Side-track— when  injunction  does  not  lie  to  restrain  construction  of. 
p.  376. 

Sign— when  suspension  of,  from  public  street,  unlawful,    p.  436. 

Wrongful  issuance— what  conclusive  as  to.    p.  401. 

INSTRUCTIONS. 

Ad  damnum— eSect  of  reference,  to,  in  instruction,    p.  115. 

Assume  facts  in  Jispw^e— instructions  must  not.    p.  51. 

Based  upon  evidence— instructions  must  be.    p.  51. 

Bill  of  exceptions— need  not  recite  tliat  instructions  shown  therein  are 
all  the  instructions  given,     p.  419. 

CoWt8/on— when  instruction  with  reference  to,  improper,    p.  218. 

Contradictory- insti-uctions  must  not  be.     p.  128. 

Correct  proposition  of  law— when  not  error  to  refuse  instruction  con- 
taining,    p.  169. 

Credibility  of  witness— when  instruction  as  to,  erroneous,    p.  160. 

when  instrui:tion  as  to,  subject  to  criticism,    p.  183. 
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D^ntfe— instructions  must  be.    p.  419. 

Determination  o//ac<«— necessity  of  telling  jury  how  to  reach,     p.  183. 

Error — when,  cannot  be  complained  of.    p.  139. 

when  estoppel  to  complain  of,  arises,     p.  155. 

Exception — essential  to  review  action  of  court  with  respect  to  instruc- 
tions,   p.  418. 

what  does  not  supply  absence  of,  to  givinfi^  of  instruction,    p.  418. 

Measure  of  damages — when  error  in  instruction  upon,  ImmateriaL 
p.  189. 

when  instruction  upon,  in  action  for  libel,  improper,    p.  160. 

when  instruction  upon,  in  action  tor  personal  injuries,  improper. 

p.  89. 

Opinion  of  court— when  instruction  does  not  intimate,    p.  115. 

Ordinary  care —particular  instruction  upon  subject  of,  held  not  er- 
roneous,   p.  298. 

Peremptory  instruction — when,  properly  denied,    p.  815. 

Preponderance  of  evidence— how  determined,    p.  4lft. 

Province  of  jury— when  instruction  as  to,  not  reversible  error,    p.  155. 

when  instruction  invades,    p.  160,  600. 

Reversal— when  instruction  not  ground  for.    p.  188. 

jSpcct^c/oc^— instructions  must  not  single  out.     p.  128. 

TrespoM— when  instruction  in,  is  erroneous,    p.  129. 

INSURANCE. 
Assessment — when  failure  to  pay,  will  not  defeat  recovery  upon  benefit 

certificate,    p.  657. 
J5ene^*ary— extent  of  interest  in  benefit  certificata    p.  91. 

how  change  of,  to  be  made.    p.  91. 

when  change  of,  complete,     p.  565.    ' 

Expulsion— when,  cannot  be  collaterally  attacked,    p.  248. 

when,  deemed  nullity,     p.  248. 

when,  may  be  collaterally  attacked,    p.  24^. 

Forfeiture — when  right  of,  because  of  member's  age,  cannot  be  insisted 

upon.     p.  247. 
Fraternal  benefit  society— what  notice  to.    p.  247. 
Insurance  policy — when,  does  not  lapse,    p.  557. 
Sick  benefits— when  member  of  fraternal  benefit  society  entitled  to. 

p.  248. 
;Suictde— when,  will  not  defeat  recovery  upon  benefit  certificate,    p.  657. 
Suspension — when  by-law  providing  for,  not  self-executing,     p.  248. 
Tender — when,  not  essential  to  retain  membership  in  fraternal  benefit 

society,    p.  248. 

INTEREST. 

Unreasonable  and  vexatious  delay — when  allowance  of  mterest  for,  un- 
reasonable,   p.  484. 
Widoufs  aioard— right  to  interest  upon.    p.  807. 

JUDGMENTS,  DECREES  AND  EXECUTIONa 
Appeal— when  decree  final  for  purposes  of,    p.  542. 
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Caveat  mptor— to  what  rule  of,  applies,    p.  584. 

Court  of  probate— when,  orders  of,  may  be  attacked,    p.  503. 

Decree— what  facts  sufficient  to  sustain,     p.  401. 

Equitable  estoppel^vrhen,  may  arise  to  prevent  enforcement  of  judg- 
ment,    p.  512. 

Error  of  fact — what  is,  authorizing  vacation  of  judgment  after  entry 
term.     p.  292. 

Foreign  decree— effect  to  be  given  Jo.    p.  807. 

Heirship— 'how  order  finding,  may  be  attacked,    p.  503. 

Injunction — when,  does  not  lie  to  restrain  collection  of  judgment, 
p.  854. 

Judgment — particular  presumption  indulged  in  favor  of.     p.  298. 

Judicial  «a/e— fraud  not  presumed  with  respect  to.    p.  342. 

Motion  to  set  aside  judgment^when  action  of  court  with  respect  to, 
will  not  be  reveraed  on  appeal,    p.  524. 

Order  of  commitment—when  presumption  indulged  in  favor  of.    p.  498. 

Order  of  distribution — when,  erroneous,    p.  503. 

Payment  out  of  particular  fund— when  judgment  should  not  provide 
for.    p.  362. 

Warranty— extent  of,  upon  assignment  of  judgment,    p.  584. 

Widow's  auTard— right  to  interest  upon.    p.  807. 

JURISDICTION. 
Arbitration  award— u^n  what  jm-isdiction  to  enter  judgment  upon, 

depends,    p.  336. 
Ccmrt  of  probate— presumptions  which  aid  orders  of.    p.  503, 
— r-  when  jurisdiction  of  person  attaches,    p.  503. 

when  orders  of,  may  be  attacked,     p.  503. 

Heirship — jurisdiction  of  court  of  probate  to  enter,    p.  503. 
Judgment — bow,  regarded  upon  appeal,    p.  1. 
Presumed — when  jurisdiction  not.    p.  644. 
Probate  Court— when,  has  not  jurisdiction,    p.  97. 

JUSTICES  OF  THE  PEACE. 

Appeal — when  all  parties  to  action  commenced  before  justice  need  not 
be  brought  in  upon.     p.  208. 

Docket  of  justice— eflect  of,  as  evidence,     p.  591. 

iJecouery— extent  of  plaintiff^s  right  of,  in  trial  upon  appeal  from  jus- 
tice,   p.  571. 

i2ep/ctn»— extent  of  jurisdiction  of  justice  in  action  of.    p.  644. 

LANDLORD  AND  TENANT. 

Xeoae— effect  of  lessee's  failure  to  sign.     p.  872. 

Possession— who  not  deemed  in.     p.  372. 

Service  of  notice— when,  not  established,     p.  872. 

LIBEL. 
See  Slander  and  Libel. 
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LOTTERIES. 
Eoidence^when,  sufficient  to  show  maintenance  of  lottery,    p.  195. 

MALICIOUS  PROSECUTION. 

Arrest-^when,  illegal,    p.  128. 

Detention—  when,  illegal,    p.  128. 

False  imprisonment -whAt  not  defense  to  action  for.    p.  188. 

Instruction— when,  erroneous  in  action  of  trespass,     p.  129. 

MANDAMUS. 

Superintendent  of  schools— when   mandamus  does   not  lie   against. 

p.  618. 
when  mandamus  lies  against,    p.  618. 

MASTER  AND  SERVANT. 

Assumed  risk— how  question  of,  determined,    p.  110. 

what  not,  as  a  matter  of  law.    p.  110. 

when  doctrine  of,  does  not  apply,     p.  9. 

when  injury  deemed  the  result  of  an.    p.  23.  . 

Condition  of  health— when  proof  of,  improperly  made.    p.  458. 
Contributory  Jiegligence— what  not,  as  a  matter  of  law.    p.  213. 

when,  not  defense,    p.  115. 

when  recovery  may  be  had  notwithstanding,    p.  213. 

Custom— when,  competent  upon  question  of  negligence,     p.  578. 
Evidence— when  error  to  strike  out     p.  453. 

Felloiv-servant s— how  question  as  to  who  are,  determined,    p.  110. 
Imputed  negligence— when  doctrine  of,  does  not  apply,    p.  169. 
Injury— wha.t  evidence  not  incompetent  to  show  the  nature  and  extent 

of  an.    p.  17. 
Medical  services— when  traction  company  liable  for.     p.  175, 

who  may  bind  traction  company  to  pay.  for.     p.  174. 

Pam— what  proof  competent  as  tending  to  establish,     p.  18. 

Penal— when  statute  of  sister  state  is.    p.  488. 

Safe  place  to  work— when  rule  requiring  master  to  furnish,  does  not 

apply,    p.  23. 

MEASURE  OF  DAMAGES. 
Abutting  property  owner-— measure  of  damages  in  action  by,  against 

common  carrier,     p.  32. 
Action  against  carrier  for  injury  to  ca^^/e— measure  of  damages  in. 

p.  630. 
Action  for  personal  injuries— when  instruction  upon  measure  of  dam- 

ajres  in,  improper,    p.  89. 
Assessment  of  danmges—whdA,  facts  essential  to  sustain,    p.  401. 
Depreciation  of  value— whvX  evidence  competent  to  establish,     p.  32. 
Failure  to  pay  money — measure  of  damages  in  action  for.     p.  261. 
Instruction— wh^n  error  in,  pertaining  to  measure  of  damages,  imma- 
terial,   p.  139, 
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Libel — when  instruction  upon  measure  of  damages  in  action  for,  im- 
proper,   p.  160. 
Market  i;a/U€— character  of  sales  eBsential  to  establish,  of  merchanilise, 

p.  356. 
Municipality — measure  of  damages  in  action  against,  for  injuries  to 

real  property,    p.  427. 
Rejection  of  merc/iandide— what  is  measure  of  damages  for  wrongful. 

p.  856. 
Suit  upon  contract  of  service— hovr  measure  of  damages  determined  in. 

p.  552. 
Value  of  property— whsX  evidence    is    incompetent    in  determining. 
p.  82. 

MINES  AND  MINERa 

Contributory  negligence— when,  might  be  defense  to  action  for  personal 

injuries  under  Miners  Act.    p.  115. 
—  when,  not  defense,    p.  115. 
Mine  examinaiion — what  will  not  excuse  failure  to  make.    p.  115. 

MORTGAGES. 

Constructive  morfflfoge— obligation  of  mortgagee  upon   collection  of. 

p.  473. 

what  is.     p.  478. 

Owner  of  notes — what  does  not  affect  right  of,  to  maintain  foreclosure. 

p.  382. 
Ownership  of  nofes— what  overcomes  prima  facie  case  arising  from  poft- 

session  and  production,    p.  882. 
Wluzt  essential  to,    p.  648. 

MOTIONS. 

Bill  of  exceptions — when  motion  to  strike,  conies  too  late.    p.  427. 
Motion  to  direxit — what  cannot  be  considered  upon.    p.  9. 

when,  may  be  granted,    p.  9. 

Motion  to  set  aside  judgment— "frYien  action  of  court  with  respect  to, 
will  not  be  reversed  on  appeal,    p.  524. 

MOTIONS  FOR  NEW  TRIALS. 

Exception — when,  does  not  appear  to  action  of  court  in  overruling  mo- 
tion for  new  trial,    p.  298. 
Findings  of  cHuincellor — when,  not  disturbed,    p.  553. 
Finding  of  judge— when,  not  disturbed,    p.  557. 
Special  Jinding—whskt  is  not.     p.  600. 
Ferdic^— when  lapse  of  term  does  not  invalidate,    p.*  298. 

when  not  subject  to  review,    p.  501. 

when  set  asida    p.  484. 

when  size  of,  cannot  be  questioned  on  appeal,    p.  437, 

Verdicts— when  excessive,     pp.  89,  538, 

when  not  disturbed,     pp.  69,  150.  177,  214,  220. 

—  when  not  excessive,    pp.  61,  06,  115,  155,  184. 


\ 
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MUNICIPAL  CORPORATIONS. 

City  engineer — eflPect  givea  to  certificates  of.    p.  261. 

Civil  sennce  commi88io7i— how  far  acts  of,  in  discharging  employee  in 

classified  service,  subject  to  review,    p.  405. 

upon  what  questions  findings  of,  conclusive,     p.  406. 

when  written  charges  not  insufficient  to  confer  jurisdiction  upon. 

p.  406. 
Commissioner  of  public  tcor&«— when,  cannot  bind  city.    p.  261. 
Contract — when  attempted  modification  of,  unauthorized,    p.  261. 
Contractor — when  municipality  liable  for  negligence  of.    p.  427. 
Eiigineer^s  estimate— hy  whom  may  be  corrected,    p.  525. 

right  to  correct,  by  new  estimate,    p.  525. 

what  does  not  justify  rejection  of  claim  for  correction  of.    p.  526, 

£«/opp€Z— when,  does  not  arise  against  patrolman  to  claim  regular  com- 
pensation,    p.  434. 
Extra  work—hy  whom  expense  of,  done  by  contractor,  should  be  borne. 

p.  261. 
Judgment— viYieu^  sliould  not  provide  for  payment  out  of  particular 

fund.    p.  262. 
Ordinance— how,  cannot  be  amended,    p.  486. 
Hemoval  from  classifled  sercice — what    constitutes  acquiescence  in. 

p.  406. 

what  ground  for.    p.  406. 

Sidewalk — when  defective  condition  of,  sufficiently  proven,     p.  17. 
when  municipality  not  liable  for  injury  resulting  from  condition 

of.     p.  419. 
Street— when  municipality  not    liable    for    injuries   resulting    upon. 

p.  430. 
6^ree^s-~obligations  of  municipality  with  respect  to  safe  condition  of. 

p.  430. 

NEGUGENCE. 

Ass7imed  risk— how  question  of,  determined,    p.  110. 

what  not,  as  a  matter  of  law.     p.  110. 

when  doctrine  of,  does  not  apply,    p.  9. 

when  injury  deemed  the  result  of  an.     p.  23. 

Collision — when  instruction  with  reference  to,  improper,    p.  213. 

Condition  of  liealth— when,  proof  of,  improperly  made.    p.  453. 

Contractor — when  municipality  liable  for  negligence  of.     p.  427. 

Contributory  negligence — what  does  not  establish,    p.  17. 

whatnot,  as  a  matter  of  law.    pp.  65,  213. 

when,  might  be  defense  to  action  for  personal  injuries  under  Min- 
ers Act.     p.  115. 

when,  not  defense,     p.  115. 

when  recovery  may  be  had  notwithstanding,    p.  213. 

Cu.sfom— when,  competent  upon  question  of  negligence,    p.  578, 

Declaration— when,  sufficiently  alleges  that  the  plaintiff  was  a  passen- 
ger,    p.  183. 

Ejection  from  train— when  railroad  company  not  liable  for  injuries  re- 
sulting from.    p.  42. 
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Evidence— when  error  to  strike  out.    p.  453. 

Fellow-servants — how  question  as  to  who  are,  determined,    p.  110. 

Fire-arms— when  parent  not  liable  for  permitting  infant  son  to  use. 
p.  535. 

Imputed  negligence—when  doctrine  of,  does  not  apply,    p.  169. 

Independent  contractor— when  rule  of,  does  not  apply,     p.  436. 

Injury— wh&t  evidence  not  incompetent  to  show  the  nature  and  extent 
of  an.    p.  17, 

Medical  services— when  traction  company  liable  for.    p.  175. 

who  may  bind  traction  company  to  pay  for.    p.  174. 

Mine  examination — what  will  not  excuse  failure  to  make.    p.  115. 

Motorman—dnty  of,  to  avoid  collision,    p.  1. 

Ordinary  care — particular  instruction  upon  subject  of,  held  not  errone- 
ous,   p.  298. 

Pain— what  proof  competent  as  tending  to  establish,    p.  18. 

Parent — what  does  not  fix  liability  upon,  for  tort  of  infant  son.    p.  535, 

what  essential  to  fix  liability  upon,  for  tort  of  infant  son.     p.  535. 

Passenger — competency  of  evidence  to  establish  status  as.    p.  220. 

when  traction  company  guilty  of  negligence  for  injury  resulting 

to.    p.  538. 

Passenger  and  carrier — what  does  not  establish  relation  of.    p.  42. 

when  relation  of,  exists,    p.  183. 

Penal— when  statute  of  sister  state  is.    p.  488. 

Railroad  company— when,  guilty  of  negligence,    p.  315. 

Reasonable  care— what  constitutes,    p.  653. 

Res  ipsa  loquitur — when  doctrine  of,  applies,    p.  436. 

Res  judicata — when  question  of  negligence  is.    p.  512. 

Safe  place  to  work — when  rule  requiring  master  to  furnish,  does  not 
apply,    p.  28. 

Sidewalk— when  defective  condition  of,  sufficiently  proven,    p.  17. 

when  municipality  not  liable  for  injury  resulting  from  condition 

of.    p.  419. 

when  refusal  of  court  to  admit  in  evidence  portion  of  a  broken,  not 

error,    p.  419. 

Speed  of  train— how  question  of,  as  constituting  negligence,  to  be  de- 
termined,   p.  816. 

Street — when  municipality  not  liable  for  injuries  resulting  upon.   p.  430. 

Streets— ohWgsXionB  of  municipality  with  respect  to  safe  condition  of. 
p.  480. 

Title— when  defendant  cannot  raise  question  of,  in  action  for  value  of 
crop  destroyed  by  fire.    p.  108. 

Tort— when  one  person  liable  for  another's^    p.  535. 

NEGOTIABLE    INSTRUMENTS. 
Alteration  of  instrument— effect  of.    p.  640. 
Collateral  note— construction  of.    p.  143. 
Title  to  notes— what  essential  to  pass.    p.  383. 

NOTICES. 
Service  of  notice— when ,  not  established,    p.  372. 
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ORDERS. 

Court  of  probate — when  orders  of,  may  be  attacked,    p.  503. 
Heirship — how  order  finding,  may  be  attacked,    p.  503. 
Nun<;  pro  tunc  order— authority  of  court  to  enter,    p.  77. 
Order  of  commitment — when  presumption  indulged  in  favor  of.    p.  498. 
Order  of  distribution — when,  erroneous,    p.  503. 

Order  of  re/ercnce— construction  of,  entered  in  injunction  proceeding, 
p.  401. 

ORDINANCEa 

Amendment — how,  cannot  be  made  of  ordinance,    p.  430. 
Drani'SJiop  ordinance— construction  of.    p.  86. 

PARENT  AND  GUARDIAN. 

Care  for  ojfsprtng— extent  of  right  of  parent  to.    p.  833. 
Tort— liability  of  parent  for,  of  son.    p.  535. 

PARKS. 

Engineer's  estimate— hj  whom  may  be  corrected,    p.  525. 

right  to  correct,  by  new  estimate,     p.  525. 

what  does  not  justify  rejection  of  claim  for  correction  of.    p.  526. 

PARTIES. 

Bill  in  equity— who  cannot  maintain,    p.  883. 

Owner  of  nofea— what  does  not  affect  right  of,  to  maintain  foreclosure. 

p.  382. 
Writ  of  error— who  cannot  be  made  defendant  in  error  to.    p.  333« 

PARTITION. 

Solicitor's  fees— when  taxation  of,  as  costs  in  partition  proceeding,  im- 
proper,   p.  72, 

PASSENGER  AND  CARRIER. 

Contributory  negligence— wh&t  not,  as  a  matter  of  law.    p.  213. 

when  recovery  may  be  had,  notwithstanding,    p.  213. 

CoZ/mon— when  instruction  with  reference  to,  improper,    p.  213. 

DecZara^ton— when,  sufficiently  alleges  that  the  plaintiff  was  a  pas- 
senger,   p.  188. 

Ejection  from  fratn— when  railroad  company  not  liable  for  injuries  re- 
sulting from.    p.  42. 

Negligence— when  traction  company  guilty  of,  for  injury  resulting  to 
passenger  while  passing  from  one  car  to  another,    p.  638. 

Pojfsengrer— competency  of  evidence  to  establish  status  as.    p.  220. 

Relation— what  does  not  establish,    p.  43. 

when  exists,     p.  183. 
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PAUPERS. 

Medical  aid— what  essential  to  recovery  for,  from  county,    p.  104. 

when  rule  of  county  board  providing  for  payment  of,  unreason- 
able,    p.  103. 

Rules  and  regulations— by  whom  reasonableness  of,  determined. 
p.  108. 

PENALTIES. 

Delay  in  performance— f&Wure  to  pay  as  provided  by  contract,  excuses. 

p.  262. 
Dram-shop  ordinance — construction  of.    p.  86. 
PenaZ— when  statute  of  sister  state  is.    p.  488. 

PERSONAL  INJURIES. 

Assumed  rwAf— what  not,  as  a  matter  of  law,    p.  110. 

when  doctrine  of,  does  not  apply,    p.  9. 

when  injury  deemed  the  result  of  an.     p.  23. 

Collision — when  instruction  with  reference  to,  improper,     p.  213. 

Condition  ot  health— when  proof  of,  improperly  made.    p.  458. 

Contractor—when  municipality  liable  for  negligence  of.    p.  427. 

Contributory  negligence— what  does  not  establish,    p.  17. 

what  not,  as  a  matter  of  law.    pp.  65,  213. 

when,  ifaight  l)e  defense  to  action  for  personal   injuries  undei 

Miners  Act.    p.  115. 

when,  not  defense,    p.  115. 

when  recovery  may  be  had  notwithstanding,    p.  213. 

Custom— when,  competent  upon  question  of  ntigligence.     p.  578. 

Declaratum-^when  sufficiently  alleges  that  the  plaintiff  was  a  passenger. 
p.  183. 

Ejection  from  ^ratn— when  railroad  company  not  liable  for  injuries  re- 
resulting  from.    p.  42. 

Evidence — when  error  to  strike  out.    p.  453. 

FeUow-servants-how  question  as  to  who  are,  determined,    p.  110. 

Fire-arms — ^when  parent  not  liable  for  permitting  infant  son  to  use. 
p.  585. 

Imputed  negligent— when  doctrine  of,  does  not  apply,    p.  169. 

Independent  contraxstor— when  rule  of,  does  not  apply,    p.  436. 

Injury— wYisX  evidence  not  incompetent  to  show  the  nature  and  extent 
of  an.    p.  17. 

Medical  services— when  traction  company  liable  for.    p.  175. 

who  may  bind  traction  company  to  pay  for.     p.  174. 

Mine  examination— whsiX  will  not  excuse  failure  to  maka    p.  115. 

Jfoforman— duty  of,  to  avoid  collision,    p.  1. 

Negligence — when  railroad  company  guilty  of.    p.  815. 

when  traction  company  guilty  of,  for  injury  resulting  to  passenger 

while  passing  from  one  car  to  another,     p.  538. 

Ordinai'y  care— particular  instruction  upon  subject  of,  held  not  errone- 
ous,    p.  298. 

Pain—whsit  proof  competent  as  tending  to  establish,    p.  18. 
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Parent— what  does  not  ^x  liablity  upon,  for  tort  of  infant  son.    p.  -t-W 

what  essential  to  fix  liability  upon,  for  tort  of  infant  aon.     p.  535. 

Passenger —com^tency  of  evidence  to  establiBh  status  as.    p.  220. 

Passenger  and  carrier— what  does  not  establish  relation  of.    p.  43, 

when  relation  of,  exists,     p.  183. 

Pe?uiZ— when  statute  of  sister  state  is.     p.  488. 

lies  ipsa  loquitur --when  doctrine  of,  applies,    p.  436. 

Safe  2)lace  to  vrork — when  rule  requiring  master  to  furnish,  does  not 
apply,    p.  28. 

Sidetcalk— when  defective  condition  of,  sufficiently  proven,    p.  17. 

when  municipality  not  liable  for  injury  resulting  from  condition  of 

p.  419. 

when  refusal  of  court  to  admit  in  evidence  portion  of  a  broken, 

not  error,     p.  419. 

Speed  of  train— how  question  of,  as  constituting  negligence,  to  be  de- 
termined,    p.  316. 

Street — when  municipality  not  liable  for  injuries  resulting  upon, 
p.  430. 

5freef5— obligations  of  municipality  with  respect  to  safe  condition  of. 
p.  430. 

Tart — when  one  person  liable  for  another's,    p.  685. 

PERSONAL  PROPERTY. 
Caveat  emptor— to  what  rule  of,  applies,  p.  584. 
Contract  of  sale — what  is,  as  distinguished  from  one  for  manufacture 

and  sale.     p.  856. 
Fraud— when  joint  owner  of  property  guilty  of,  in  making  sale  thereof. 

p.  478. 
Market  t-aZue— character  of  sales  essential  to  establish,  of  merchandise. 

p.  356. 
Personal  estate— whst  is,  upon  death  of  owner,    p.  473. 
Set  aside— when  purchase  of  entire  stock  by  one  creditor  may  be,  at  the 

instance  of  another,    p.  176. 
Title  to  notes— what  essential  to  pass.    p.  383. 

PLEADING. 

^dmmwfrafionylc^— pleading  under  section  81.    p.  595. 

Amendynent  after  verdict — when,  not  improper,    p.  630. 

Arbitration  award— upon  what  jurisdiction  to  enter  judgment  upon, 
depends,     p.  336. 

what  essential  to  entitle  judgment  upon.    p.  836. 

Common  counts — when  recovery  may  be  had  under,     p.  552. 

Contempt  proceeding— when  answer  entitles  the  respondents  to  dis- 
charge,   p.  608. 

when  petition  in,  is  insufficient,     p.  608. 

Declaration— how,  should  be  framed,    p.  83. 

relation  of  caption  to.     p.  526. 

when,   sufficiently  alleges   that   the   plaintiff  was    a   passenger. 

p.  183. 
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Oeneral  issvM — effect  of,  to  waive  manner  in  which  suit  is  brought* 

p.  526. 

what  admitted  by  plea  of.    p.  220. 

New  cause  of  action— when  additional  count  does  not  state,    p.  1. 

when,  not  set  up.    p.  815. 

Non-joinder-^when^  cannot  be   availed  of   in   an   action  ex  delicto. 

p.  652. 
Nul  tiel  corporation—eSeot  of  plea  of.    p.  253. 
NiU  tiel  record— when  plea  of,  improper,    p.  828. 
Plea  of  justification— what  evidence  competent  in  support  of  averments 

of,  in  an  action  for  libel,    p.  161. 
Prayer  for  general  rcZi«/— effect  of.    p.  686, 
Beplication-'When,  need  not  be  special,    p.  044. 
Special  traverse— how,  should  be  answered,    p.  828. 

what  essential  to.    p.  828. 

Statute  of  Ldmitations—when^  applies  to  additional  count    p.  1. 
Treepaas  de  bonis  asportaiia^whea  recovery  may  be  had  in.     p.  644. 

PRACTICE. 

Abstract— when  insufRciency  of,  ground  for  affirmance,    pp.  71. 154. 

when  motion  to  strike,  will  be  denied,    p.  72. 

Ad  damnum— eftect  of  reference  to,  in  instruction,    p.  115. 
Additumal  record—when  Appellate  Court  without  jurisdiction  to  per* 

mit  filing  of.    p.  572. 
Admission  of  evidence— when  error  in,  will  not  reverse,    p.  450. 
^^rmance— does  not  follow  striking  bill  of  exceptions  from  transcript. 

p.  259. 
Amendm£nt—how  question  of  power  of  court  to  make,  raised,    p.  542. 
Amendment  after  verdict— when,  not  improper,    p.  680. 
Appeal— eSect  of,  to  stay  proceedings,    p.  542. 
effect  of,  to  stay  proceedings  under  a  decree  ordering  a  reference 

and  appointing  a  receiver,    p.  542. 

■*  right  of  executor  ta    p.  97. 

when  all  parties  to  action  commenced  before  justice  need  not  be 

brought  in  upon.    p.  208. 

when  decree  final  for  purposes  of.    p.  542. 

when  dismissal  of,  not  subject  to  review,    p.  71. 

Appeal  bondr--bj  whom  to  be  approved,    p.  77. 
Appearance— need  not  be  evidenced  by  writing,    p.  207. 

presumption  as  to.     p.  207. 

Arbitration  oiDard— upon  what  jurisdiction  to  enter  judgment  upon, 

depends,    p.  836. 

what  essential  to  entitle  judgment  upon.    p.  886. 

Assignment  of  error— when  deemed  waived,    p.  502. 

BiU  of  exceptions — need  not  recite  that  instructions  shown  therein  are 

all  the  instructions  given,    p.  419. 

when,  duly  presented  to  trial  court    p.  557. 

—  when,  insufficient  for  review,     p.  59. 

when  motion  to  strike,  comes  too  late.    p.  427. 

Vol.  CXVII  44 


/7 


688  Appellate  Coubts  op  Illinois. 

Parent— what  does  not  fix  liablity  upon,  for  tort  of  infant  son.    p.  r»:r». 

what  essential  to  fix  liability  upon,  for  tort  of  infant  son.     p.  o'do. 

Passenger— competency  of  evidence  to  establish  status  as.    p.  220. 

Passenger  and  carr/er—what  does  not  establish  relation  of.    p.  43, 

when  relation  of,  exists,    p.  188. 

PenaZ— when  statute  of  sister  state  is.    p.  488. 

lies  ipm  loquitur— when  doctrine  of,  applies,    p.  436. 

Safe  place  to  tr orfc—when  rule  tequirijig  master  to  furnish,  does  not 
apply,     p.  23. 

Sidetcalk— when  defective  condition  of,  sufficiently  proven,    p.  17. 

when  municipality  not  liable  for  injury  resulting  from  condition  of 

p.  419. 

when  refusal  of  court  to  admit  in  evidence  portion  of  a  broken, 

not  error,     p.  419. 

Speed  of  train— how  question  of,  as  constituting  negligence,  to  be  de- 
termined,   p.  316. 

Street— when  municipality  not  liable  for  injuries  resulting  upon, 
p.  430. 

;Sfreef8— obligations  of  municipality  with  respect  to  safe  condition  of. 
p.  430. 

Tort— when  one  person  liable  for  another's,    p.  635. 

PERSONAL  PROPERTY. 
Caveat  emptor— to  what  rule  of,  applies,  p.  584. 
Contract  of  sate— what  is,  as  distinguished  from  one  for  manufacture 

and  sale.     p.  856. 
Fraud— when  joint  owner  of  property  guilty  of,  in  making  sale  thereof. 

p.  478. 
Market  faZuc —character  of  sales  essential  to  establish,  of  merchandise. 

p.  356. 
Personal  estate— what  is,  upon  death  of  owner,    p.  473. 
Set  aside— when  purchase  of  entire  stock  by  one  creditor  may  be,  at  the 

instance  of  another,    p.  176. 
T^tle  to  noies— what  essential  to  pass.    p.  383. 

PLEADING. 

Administration  ^ci— pleading  under  section  81.    p.  595. 

Amendment  after  verdict— when^  not  improper,    p.  630. 

Arbitration  award — upon  what  jurisdiction  to  enter  judgment  upon, 
depends,     p.  386. 

what  essential  to  entitle  judgment  upon.    p.  336. 

Common  counts — when  recovery  may  be  had  under,    p.  552. 

Contempt  proceeding— when  answer  entitles  the  respondents  to  dis- 
charge,   p.  608. 

when  petition  in,  is  insufficient     p.  608. 

Declaration— how,  should  be  framed,    p.  83, 

relation  of  caption  to.    p.  526. 

when,   sufficiently  alleges    that   the   plaintiff  was   a   passenger. 

p.  183. 


Topical  Index,  689 


Oeneral  issue — effect  of,  to  waive  manner  in  which  suit  is  brought* 

p.  526. 

what  admitted  by  plea  of.    p.  220. 

New  cause  of  action—when  additional  count  does  not  state,    p.  1. 

when,  not  set  up.    p.  815. 

Non-joifider'-when^  cannot  be   availed  of   in   an   action  ex  delicto. 

p.  652. 
Nat  tid  corporation— ^eot  of  plea  of.    p.  253. 
Nul  tiel  record— when  plea  of,  improper,    p.  828. 
Plea  of  justification— what  evidence  competent  in  support  of  averments 

of,  in  an  action  for  libeL    p.  161. 
Prayer  for  general  relief— ettect  of.    p.  636. 
Replication—when,  need  not  be  special,    p.  644. 
Special  traverse— how^  should  be  answered,    p.  828. 

what  essential  to.    p.  328. 

Statute  of  Limitations— when^  applies  to  additional  count    p.  1. 
Trespass  de  Iwnis  asportatis— when  recovery  may  be  had  in.     p.  644. 

PRACTICE. 

Abstract— when  insufRciency  of,  ground  for  affirmance,    pp.  71. 154. 

when  motion  to  strike,  will  be  denied,    p.  72. 

Ad  damnum— eftect  of  reference  to,  in  instruction,    p.  115. 

Additiimal  record— when  Appellate  Court  without  jurisdiction  to  per- 
mit filing  of.    p.  572. 

Admission  of  evidence— when  error  in,  will  not  reverse,    p.  450. 

Affirmance— doeB  not  follow  striking  bill  of  exceptions  from  transcript, 
p.  259. 

Amendment— how  question  of  power  of  court  to  make,  raised,    p.  542. 

Amendment  after  verdict— when^  not  improper,    p.  680. 

Appeal— eQect  of,  to  stay  proceedings,    p.  542. 

effect  of,  to  stay  proceedings  under  a  decree  ordering  a  reference 

and  appointing  a  receiver,    p.  542. 

— — *  right  of  executor  ta     p.  07. 

when  all  parties  to  action  commenced  before  justice  need  not  be 

brought  in  upon.    p.  208. 

when  decree  final  for  purposes  of.    p.  542. 

when  dismissal  of,  not  subject  to  review,    p.  71. 

Appeal  bond— hy  whom  to  be  approved,    p.  77. 

Appearance— need  not  be  evidenced  by  writing,    p.  207. 

presumption  as  to.    p.  207. 

Arbitration  oiDard— upon  what  jurisdiction  to  enter  judgment  upon, 
depends,    p.  836. 

what  essential  to  entitle  judgment  upon.    p.  886. 

Assignment  of  error— when  deemed  waived,    p.  502. 

Bill  of  exceptions— need  not  recite  that  instructions  shown  therein  are 
all  the  instructions  given,    p.  419. 

when,  duly  presented  to  trial  court    p.  557. 

when,  insufficient  for  review,    p.  59. 

when  motion  to  strike,  comes  too  late.    p.  427. 
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Bill  of  exeeptions^when  motion  to  strike,  denied,    p.  259. 

when,  presents  nothing  for  review,    p.  259. 

when,  signed  in  apt  time.    p.  550. 

Burden  of  proof— to  establish  title  to  property  replevied  in  action  upon 

replevin  bond.    p.  177. 
'*  Cau9e " — what  is,  within  meaning  of  section    16  of  Practice  Act. 

p.  008. 
Certificate  of  evidence—when  motion  to  strike,  will  be  denied,    p.  72. 
Collection  of  judgment— bond  essential  to  valid  injunction  restraining 

p.  854. 
Common-law  record— what  not  part  of.    p.  207. 

Conduct  of  oounxeZ— what  considered  in  determining  whether,  consti- 
tutes reversible  error,    p.  1. 
Contempt  proceeding— when  answer  entitles  the  respondents  to  dis- 

charga    p.  608. 

when  petition  in,  is  insufficient,    p.  608. 

Confinuance— when  action  of  court  in  refusing,  will  not  be  reviewed. 

p.  65. 

when  denial  of,  not  improper,    p.  115. 

Corporate  exietence-when  estoppel  to  deny,  arises,    p.  258. 

Depositions— right  of  party  not  taking,  to  read.    p.  188. 

Dilatory  matter— when,  deemed  waived,    p.  815. 

I>ocument«— effect  of  illegally  obtaining,  upon  competency  of.    p.  195. 

^rror— when,  cannot  be  complained  of.    p.  551. 

-~^  when  estoppel  to  complain  of,  arises,    p.  155. 

Error  of  fa^t— what  is,  authorizing  vacation  of  judgment  after  entry 

term.    p.  292. 

Exception — essential  to  raise  question  of  competency  of  evidence. 

p.  177. 
essential  to  review  action  of  court  with  respect  to  instructions. 

p.  418. 
Exceptions— how ,  should  be  preserved,    p.  569. 

what  does  not  supply  absence  of,  to  giving  of  instruction,    p.  418. 

Findings  of  chancellor— when,  not  disturbed,    p.  478,  553. 

Finding  of  judge— when,  not  distarbed.    p.  557. 

General  issue — effect  of,  to  waive  manner  in  which  suit  is  brought. 

p.  626. 

effect  of  withdrawal  of,  in  action  for  libel,    p.  160. 

what  admitted  by  plea  of.    p.  220. 

Injunction  —what  conclusive  of  wrongful  issuance  of.    p.  401. 

where  improper  breadth  of,  should  be  complained  of.    p.  281. 

Injunction   pendente   Zt^e— granting    of,    without    notice,    sustained. 

p.  281. 

when  stay  order  preferable  to.    p.  281. 

Jn«^ruc^t07i8— when  error  in,  cannot  be  complained  of.    p.  189. 

Judgment — how,  regarded  upon  appeal,    p.  1. 

Motion  for  new  trial— when  exception  does  not  appear  to  action  of 

court  in  overruling,    p.  298. 
Jlfo^ion  to  direct — what  cannot  be  considered  upon.    p.  9. 
when,  may  be  granted,    p.  9. 
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Motion  to  9et  cuide  Judgment—when  action  of  court  with  respect  to, 
will  not  be  reversed  on  appeal,    p.  624. 

New  cause  of  action — when  additional  count  doee  not  state,    p.  1. 

Non-joinder— when,  cannot  be  availed  of  in  an  action  ex  delicto^ 
p.  652. 

Nul  tiel  corporation— eiSect  of  plea  of.    p.  253. 

Nul  tiel  record— when  plea  of,  improper,    p.  828. 

Nunc  pro  tunc  order — authority  of  court  to  enter,    p.  77. 

Offer  of  proof —ettect  of  absence  of.    p.  298. 

when  essential  to  review,   p.  161. 

Opening  and  dosing— when  denial  of,  to  defendant,  not  error,    p.  160. 

when  right  of,  remains  with  plaintiff,    p.  160. 

Order  of  commitment— when  presumption  indulged  in  favor  of.    p.  498. 

Order  of  reference— oonBtruction  of,  entered  in  injunction  proceeding. 
p.  401. 

Plea  of  justification— what  evidence  competent  in  support  of  aver- 
ments of,  in  an  action  for  libeL    p.  161. 

Propositions  of  law— when  statute  providing  for  submission  of,  does 
not  apply,    p.  196. 

Receiver— by  whom  amount  of  bond  given  upon  appointment  of ,  to  be 
determined,    p.  282. 

nature  of  bond  given  by  complainant  upon  appointment  of.    p.  382, 

to  whom  complaint  as  to  condition  of  bond  given  upon  appoint- 
ment of,  should  be  made.    p.  232. 

when  appointment  of,  without  notice,  proper,    p.  281. 

i^eoot^ef]^— extent  of  plaintifTs  right  of,  in  trial  upon  appeal  from  jus- 
tice,   p.  571. 

Reopening  of  ccwe— -right  of  court  to  permit    p.  257. 

Rfdes  and  regtUations—bj  whom  reasonableness  of,  determined,  p.  108. 

Sister  state— when  statute  of,  will  not  be  enforced  in  Illinois,    p.  488. 

Solicitor's  fees— when  taxation  of,  as  costs  in  partition  proceeding,  im- 
proper,   p.  72. 

Special  finding— wh&t  is  not    p.  600. 

Special  traverse— how^  should  be  answered,    p.  823. 

what  essential  to.    p.  823. 

Statute  of  Limitations— when  applies  to  additional  count,    p.  1« 

Surety— right  of,  to  appeal  from  order  against  principal,    p.  77. 

Transcript  of  record— how  amendment  of,  made.    p.  807. 

verity  given  to,  by  Appellate  Court    p.  307. 

Tried  out  of  order— review  of  action  of  court  in  granting^    p.  602, 

Fariance— when,  deemed  waived,    p.  315. 

Verdict— when  lapse  of  term  does  not  invalidate,    p.  298. 

when  not  subject  to  review,    p.  50L 

when  set  aside,    p.  484. 

when  size  of,  cannot  be  questioned  on  appeal    p.  487. 

Ferdicto— when,  excessive,    pp.  89,538. 

when,  not  disturbed,    pp.  69,  150,  177,  214,  220. 

when,  not  excessive,    pp.  61,  66,  115,  155,  184. 

Vexatious  aj^peoZ-— allowance  of  damages  for.    p.  147. 
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Writ  of  error— when  hearing  of,  at  particular  term,  waived,    p.  307. 
who  cannot  be  made  defendant  in  error  to.    p.  383. 

PRESUMPTIONS. 

iippearance— presumption  as  ta    p.  207. 

Court  of  probate— presumptions  which  aid  orders  of.    p.  503. 

r>itYn*ce— when  no  presumption  of,  arises,    p.  807. 

Fratuiulent  ocmve^anoe— presumption  as  to.    p.  574. 

i/udg^enf— particular  presumption  indulged  in  favor  of.    p.  298. 

Order  of  commitmeni^when  presumption  indulged  in  favor  of.  p.  498. 

iSfreeto— presumption  as  to  title  to.    p.  83. 

PRINCIPAL  AND  AGENT. 

Agent-^who  not,  to  make  new  promise  tolling  Statute  of  Limitations. 

p.  827. 
City  engineer— eSeot  given  to  certificates  of.    p.  261. 
Commissioner  of  pvblic  toorks— when,  cannot  bind  city.    p.  261. 
Con^roc^^when  attempted  modification  of,  unauthorized,    p.  261. 
Medical  services— who  may  bind  traction  company  to  pay  for.    p.  174. 
OfflciaX  capacity— when  surety  estopped  to  deny.    p.  254. 

PRINCIPAL  AND  SURETY. 
Surety— right  of,  to  appeal  from  order  against  principal,    p.  77. 

PROBATE  COURT. 
Widow's  award— power  of  court  of  probate  with  respect  to.    p.  807. 

PROMISSORY  NOTES. 

Alteration  of  instrument— eftect  of.    p.  640. 
Collateral  note— construction  of.    p.  143. 
THtle  to  no (es— what  essential  to  pasa    p.  888. 

PROPOSITIONS  OF  LAW. 
Criminal  case— submission  of  propositions  of  law  in,  improper,    p.  196. 

PUBUC  POLICY. 
How  determined,    p.  488. 
What  contraiTf  to.    p.  489. 

PURPRESTURES. 
iSft^— when  suspension  of,  from  public  street,  unlawful,    p.  436. 

RAILROADS. 

Baggage— wh&t  prima  facie  proof  of  delivery  to  and  possession  of,  by 

carrier,     p.  257. 
Custom— when  proof  of,  incompetent,    p.  257. 
Rebates— when,  may  be  recovered  from  railroad  company,    p.  509. 
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Title— when  defendant  cannot  raise  question  of,  in  action  for  value  of 
crop  destroyed  by  fire.    p.  108. 

REAL  ESTATE  BROKERa 
Commianons^wh&L  real  estate  broker  entitled  to.    p.  80. 

REAL  PROPERTY. 
Abutting  property  owner— right  ot^  to  recoy&c  for  injury  by  common 

carrier,    p.  3d. 
Measure  of  damages— in  action  against  municipality  for  injuries  to  real 

property  through  negligence  of  contractor,  p.  437. 
Personal  estate — what  is,  upon  death  of  owner,  p.  473. 
Sfree^s— presumption  as  to  title  ta    p.  3:^ 

REBATEa 
Recovery— when,  may  be  bad.    p.  6^. 

RECEIVERSHIPS. 

Appeal — effect  of,  to  stay  proceedings  under  a  decree  ordering  a  refer- 
ence and  appointing  a  receiver,    p.  542. 

Appointment  without  notice — when,  improper,    p.  231. 

Bond  of  complainant— nature  of,  to  be  given  upon  appointment  of  re- 
ceiver,   p.  '232. 

Bond  of  receiver— by  whom  amount  of,  to  be  determined,    p.  232. 

to  whom  complaint  as  to  condition  of,  given  upon  appointment  of 

receiver  should  be  mada    p.  282. 

RECORDa 

Transcript— whst  not  part  of.    p.  571. 

Transcript  of  record  —how  amendment  of,  made.    p.  307. 

verity  given  to,  by  Appellate  Court    p.  307. 

REPLEVIN. 

Bwden  of  proof— to  establish  title  to  property  replevied,  in  action  upon 

replevin  bond.     p.  177. 
Jurisdiction  of  justice— extent  of,  in  action  of  replevin,    p.  644. 

RES  ADJUDICATA. 

Chancery  suit— vrhen  pendency  of,  as  bar  to  action  at  law,  cannot  be 

'     availed  of.    p.  262. 
D((fererUjpar<ies— when  question  of  taetiBresa^'udieata,  notwithstand- 
ing,   p.  512. 
Negligence— when  question  of,  is  res  adjudicata,    p.  512. 

SALEa 
Caveat  emptor— to  what  rule  of,  applies,    p.  584. 
Contract  of  soZe— what  is,  as  distinguished  from  one  for  manufacture 
and  sale.    p.  356. 
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Fraud— when  joint  owner  of  property  guilty  of,  in  making  sale  thereof. 

p.  478. 
Judicial  «ate— fraud  not  presumed  with  respect  to.    p.  842. 
Set  Gutde^when  purchase  of  entire  stock  by  one  creditor  may  be,  at  the 

instance  of  another,    p.  176. 
TFarran^y— extent  of,  upon  assignment  of  judgment    p.  584. 

SEARCH  WARRANTS. 
LaiofuUy  iMiied— when  search  warrant  cannot  be.    p.  608. 
Valid  iMtiance— what  essential  to.    p.  608. 
When  void.    p.  60a 

SIDEWALKa 

Contributory  negligence—whAt  does  not  establish,    p.  17. 

what  not,  as  a  matter  of  law.    p.  65. 

Defective  condition^ when,  sufficiently  proven,    p.  17. 

Independent  contractor— when  rule  of,  does  not  apply,    p.  486. 

Jilunieipality — when,  not  liable  for  condition  of  sidewalk,    p.  419. 

Portion  of  broken  MeuxUk—v/hen  refusal  of  court  to  admit,  not  error, 
p.  419. 

Bee  ipsa  loquitur— when  doctrine  of,  applies,    p.  486. 

iS^reef— when  municipality  not  liable  for  injuries  resulting  upon.  p.  480. 

Streets — obligations  of  municipality  with  respect  to  saf^  condition  of. 
p.  480. 

SLANDER  AND  LIBEL. 

AcquittaJ— when  proof  of,  incompetent,  in  action  for  libel,    p.  161. 

Coitversa^ton— what  evidence  competent  as  part  of.    p.  161. 

Oenerai  iseue—eSect  of  withdrawal  of,  in  action  for  libel,    p.  160. 

Measure  of  damages—when  instruction  upon,  in  action  for  libel,  im- 
proper,   p.  160. 

Pecuniary  condition — aright  of  jury  to  consider,  in  action  for  libeL 
p.  161. 

Plea  of  justiftcation—wh&t  evidence  competent  in  support  of  averments 
of,  in  an  action  for  libel,    p. .  1 61 . 

Slanderaus  vxyrds—whem  proof  of,  sufficient,    p.  450. 

SPECIAL  FINDINGa 
What  is  not,    p.  600. 

STATUTE  OF  LIMITATIONS. 
Additional  count — when  Statute  of  Limitations  applies  to.    p.  1. 
Agent— who  not,  to  make  new  promise  tolling  Statute  of  Limitations. 

p.  827. 
New  cause  of  action— when  additional  count  does  not  state,    p.  1. 

when,  not  set  up.    p.  815. 

ToU— what  essential  to.    p.  827. 

STATUTORY  LAW. 
PenaZ—when  statute  of  sister  state  is.  p.  488. 
Sister  state— when  statute  of,  will  not  be  enforced  in  Illinois,    p.  488. 
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STAY  OF  PROCEEDINGS. 

Stay  order— when  refusal  to  grant,  upon  application  of  one  who  has 
filed  his  petition  in  bankruptcy,  is  not  error,    p.  55U 

STREETS  AND  ALLEYS. 
Ti^le— presumption  as  to.    p.  83. 

SURETYSHIPa 

Official  copoctfy— when  surety  estopped  to  deny.    p.  254. 
Surety— right  of,  to  appeal  from  order  against  principal,    p.  77. 

TENDER. 

^Men^toZ— what  is,  to  valid  tender,    p.  187 
jlembership— when  tender  not  essential  to  retain,    p.  248. 
WJien  established,    p.  636. 
When  insufficient    p.  636. 

TORTS. 

Anothet^s  tort— when  one  person  liable  for.    p.  535. 

Executor  de  son  tort— when  liable  for  loss  resulting  to  estate,    p.  512. 

^'re-amM— when  parent  not  liable  for  permitting  infant  son  to  use. 

p.  535. 
Parent— what  does  nofc  fix  liability  upon,  for  tort  of  infant  son.    p.  535. 

what  essential  to  fix  liability  upon,  for  tort  of  infant  son.    p.  635. 

Bes  judicata— when  question  of  negligence  is.    p.  512, 
Tor^— when  one  person  liable  for  another's,    p.  535. 

TRANSCRIPT  OF  RECORD. 
Amendment— how  made.    p.  807, 
Appellate  Court— verity  given  to  transcript  by.    p.  807, 
Commonrlauj  record— wh&t  not  part  of.    p.  207. 
Transcript— what  not  part  of.     p.  571. 

TRESPASS. 

Acquittal— when  proof  of,  incompetent,  in  action  for  libel,    p.  161. 

Arrest— when^  illegal,    p.  128. 

Detention— when,  illegal,    p.  128. 

IJjectionfrom  <ratn— when  railroad  company  not  liable  for  injuries  re- 
sulting from.    p.  42. 

False  imprisonment— what  not  defense  to  action  for.    p.  128. 

General  issue— eSect  of  withdrawal  of,  in  action  for  libel,    p.  160. 

Instruction— when,  erroneous  in  action  of  trespass,    p.  129. 

Measure  of  damages— when  instruction  upon,  in  action  for  libel,  im- 
proper,   p.  160. 

Pecuniary  condition— right  of  jury  to  consider,  in  action  for  libel, 
p.  161. 

Trespass  de  bonis  asportatis— when  recovery  may  be  had  in.    p.  644. 
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TRIALS. 

^*  Cause **^whtLt  is,  within  meaning  of  iection  16  of  Practioe  Act. 
p.  003. 

Conduct  of  counsel—whsit  considered  in  determining  whether,  consti- 
tntes  reversible  error,    p.  1 . 

Oeneral  issue—vfh&t  admitted  by  plea  of.    p.  2^. 

Offer  of  proof -—effect  of  absence  of.    p.  298. 

Opening  and  dosing— when  denial  of,  to  defendant,  not  error,    p.  160. 

when  right  of,  remains  with  plaintiff,    p.  160. 

i^ecorery— extent  of  plaintiff's  right  of,  in  trial  upon  appeal  from  jus- 
tice,   p.  571. 

Re-opening  of  ccwe— right  of  court  to  permit    p.  257. 

Trial  out  of  order— review  at  action  of  court  in  granting,    p.  502. 

TRUST  DEEDS. 
Morigage-^what  essential  to.    648. 
Oumer  of  notes^-what  ^oes  not  affect  right  of,  to  maintain  foreclosure. 

p.  882. 
Ownership  of  no^eji— what  overcomes  prima  facie  case  arising  from 

possession  and  production,    p.  882. 

USURY. 
Grantee  in  conveyance— when^  may  avail  of  defense  of  usury,    p.  459. 
Homestead  loan  association— when  loan  made  by,  usurious,    p.  803. 

VARIANCE. 
Waived— when  variance  deemed,    p.  816. 

VERDICTS. 
Amendment  after  verdict— when^  not  improper,    p.  630. 
Lapae  of  term— when,  does  not  invalidate  verdict,    p.  298. 
Reviewed— when  verdict  will  not  be.    p.  501. 
Set  aside— when  verdict  should  be.    p.  484. 
Size— when,  cannot  be  questioned  on  appeaL    p.  482. 
Special  finding— what  is  not.    p.  600. 
When  excessive,    pp.  89,  538. 
When  not  disturbed,    pp.  69,  150,  177,  214.  220. 
When  not  excessive,    pp.  61,  66, 115,  155, 184. 

WAGES. 
Dffense—whst  not,  to  action  for  wages,    p.  147. 

WAIVER. 

Administration  ^cf— when  sufficiency  of  affidavit  to  petition  filed  un- 
der section  81,  is  waived,    p.  595. 
Assignment  of  e?Tor— when  deemed  waived,    p.  502. 
Claim  sued  for— what  not  waiver  of  portion  of.    p.  61. 
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Dilatory  matter — when,  deemed  waived,    p.  815 

General  issue— eftect  of,  to  waive  manner  in  which  suit  is  brought. 

p.  526. 
Variance— when,  deemed  waived,    p.  815. 
Writ  of  error— when  hearing  of,  at  particular  term,  waived,    p.  807. 

WARRANTY. 
Caveat  emptor-^to  what  rule  of,  applies,    p.  584. 

WILLa 

Gift  causa  wiorfia— what  is  not.    p.  883. 

Life  e«^ife— construction  of  particular  clause  of  will  creating,    p.  97. 

Personal  estate— what  in,  upon  death  of  owner,    p.  478. 
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